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RANGOON LAW REPORTS 


SPECIAL BENCH. 


Before Sir Ernest H, Goodman Roberts, Kt,, Chief Justice, 
"Mr, Justice Dunkley, aud Mr. Justice Blagden. 


THE FIRM OF ENG GIM MOH 
v. 
THE CHINESE MERITED BANKING CO., LTD. 
AND ANOTHER,” 


Limilation—Wrongful seizure of moveable property by attachment—-Claimant 
not the gudgment-deblor or a party to suit-——Suit for compensation—Suit 
within one year from date of scizurc—Wrongful seizure not a continuing 
wrong—Judgiment-credtlor's duty not that of bailee—Delerioration or injury 
to attached property—No fresh cause of action—Limitation Act, s.23; 
Sch. 1 art, 29, 

Where tlie moveable property of a person, who is neither a party to the suit 
nor the judgment-debtor, has been attached by a cecree-holder in execution of 
his decree as the property of his judgment-debtor, a suit by such pegson claim~ 
ing compensation for the wrongful seizure of his property falls under art. 29 of 
the Limifation Act and must be brought within one year from the date of the 
seizure. The cause of action arises from the date of seizure and not from 
the date when the attachment is removed. The wrongful seizure is not a 
continuing wrong within s, 23 of the Limitation Act. 

Chettyar Firm of MS.v. Bholal, 1L.R.13 Ran, 43, approved. 

Kissorymohan Roy v. Hursook fas, 17 Y.A. 17; Ram Narain v. Umbao 
Singh, LL.R. 29 All. 615, referred to. 

Nrityamoni Dassi v. Lakhan Chundra Sen, 1L..R. 43 Cal. 660 (P-C.); 
Satischandra Banerji v. Lala Muvilat, LL.R. 59 Cal, 1073, distinguished. 

A judgment-creditor has no duty, analogous to that of a bailee, towards a 
stranger in respect of property attached ; he has a liability to pay compensation 
if the seizure is proved wrongful. The Plaintiff's claim for compensation would 
include damages for deterioration and injury to the property whilst under 
attachment, but he does not acquire a fresh cause of action in respect of such 
matters 3 during the course of the attachment. 





* Civil First ‘Appeal No, 174 of 1939 from ihe judgment of this ‘Court on the 
Original Side in Civil ‘Regular Suit No. 165 of 1938. 
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P. K. Basu (with him R. Basu) for the appellant. 
The plaintiff has one cause of action for wrongful 
seizure and another cause of action for damage donc to 
his property by negligence. Art. 29 of the Limivation 
Act ought not to be applied ; the proper article is either 
art. 36 or art. 46, 

A suit for damages for wrongful attachment 
does not lie unless the attachment is first sct 
aside. Satischandra Banerji v. Lala Munilal (\); 
Kissorymohan Roy v. Hursook Das (2).. 

To constitute “wrongful seizure” within art. 29 
the Court must act without jurisdiction. If the Court 
has jurisdiction to issuc an order for attachment the 
seizure by its officer under a warrant of atlachment is not 
wrongful ; only the act of the person in moving the 
Court to seize is wrongful. A person has no right to 
resist an attachment if the Court has jurisdiction to 
attach. Arjun Biswas v. Abdul Biswas (3). 

The plaintiff could not very well file a suit for 
compensation until he had established his right to the 
property itself by getting the attachment removed. 
His right to compensation was suspended during the 
period the attachment continued. Lakhan Chandra 
Sen v. Madhusudan Sen (4). This case was affirmed 
on appeal to His Majesty in Council (5). 

The detention after seizure is a continuing wrong 
within section 23 of the Limitation Act. If the property 
seized suffers deterioration, a fresh cause of action 
arises in favour of the claimant. 

Rodgers v. Maw (6); Clerk & Lindsell on Torts, 
9th Edition, pp. 170 and 179. 

Hay (with him Kalyafvala) for the respondents. 
The period of limitation “was never suspended in 


{i) LL.R, 59 Cal. 1073, (4) LL. 35 Cal. 209, 
(2) 17 LA. 17. (5) LL.R. 43 Cal. 660. 
(3) 35 Cal. LJ. 482, {6} 15 M. & W 440, 448. 
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Roperrs, C.J.—This suit (Civil Regular No. 140 
of 1938) was brought by the respondent against the 
appellant to whom she had been married, and was for 
a declaration that the status of husband and wife had 
ceased to exist between them on the 20th Jansary, 
1935, owing to the husband’s alleged desertion three 
years prior to that date, followed by absence of 
communication between the parties, and the failure of 
the defendant to maintain the plaintiff ; or alternatively 
that the marital tie was severed on the 20th January, 
1932, on the wife’s desertion one year before that date; 
the plaintiff also prayed for an order directing accounts 
to be taken of the property of the marriage and fer 
possession of her lawful share. 





The respondent had filed an earlier suit (Civil 
Regular No. 51 of 1937) on the footing that she was at 
the date of filing it a rarried woman. In that suit she 
asked for a decrec of divorce on the ground of cruelty 
and the cruelty alleged was the bringing of a false 
charge of adultery agaimst her by her husband, and 
turning her out of the house. The husband pleaded 
in his written statement that the plaintiff was no Jonger 
a married woman; he admitted that they had parted 
on the 21st January, 1931, and had lived separately ever 
since. If the separation amounted to desertion on the 
part of the wife the marital tie would be severed one 
year later; if it were desertion on the part of the 
husband it would be severed three years.after he 
refused to take her back on January 20th 1932 and, it 
is contended on the part of the appceliant, that if the 
separation was in consequence of the wife’s adultery it 
would sever the marriage tie at once. At, all evenis 
the point taken by the defence in the first suit was 
that the plaintiff was not the defendant’s wife at the 
time of bringing her action. 
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At the trial the wife sought leave to amend her 
pleading ; she wanted to bring an action for a -declara- 
tion that the marriage was no longer subsisting. Leave 
to do this was refused her, the learned Judge pointing 
out that she was seeking to substitute a new and 
entirely different cause of action against the defendant. 
The wife thereupon offered no evidence in support of 
her suit for divorce and it was dismissed because she 
did not choose to pursue it on the unamended plaint. 
It is not quite right to say, as we were asked to de, that 
it was dismissed on the footing that the marriage had 
already been dissolved. There was no finding to that 
effect ; it was dismissed for want of prosecution, 

The learned Judge was asked to give leave to the 
plaintiff under Order XXIII to file a fresh suit. He 
stated that if it was necessary for him to give Icave 
(which he doubted) he would do so. It seems clear 
that no authorities on this point were cited to him, but 
a trial Judge cannot give leave to a plaintiff to file a 
fresh suit upon the dismissal of an earlier suit but 
only upon its withdrawal. The plaintiff here did not 
withdraw her suit, but it was dismissed. And having 
had it dismissed she could not bring a fresh suit on 
the same cause of action. (Fateh Singh v. Jagannath 
Baksh Singh (1).] There was however nothing to 
prevent her bringing a suit against the same person on 
a different cause of action provided the provisions of 
section 11 of the Code of Civil Procedure were not 
infringed. Broadly stated,.the rule in section I1 is a 
simple one. When a matter has been directly and 
substantially in issue in one suit,and has been heard 
and finally decided by the Court, the parties to that 
litigation cannot get the matter tried again in a 
subsequent suit but are bound by the final judgment. 





(4) (1924) 52 L.A. 400. 
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this case. Lala Soni Rain vy. Kanhaiya (1); Magbul 
Ahmed V.-Pratap Narain Singh (2). Article 29 of the 
Limitation Act applics. The date is the datc of seizure, 
not the date of rclease. Kissorymtolian Roy's case does 
not help the plaintiff. It says that the causc of action 
i§ complete on the date of the seizurc, Ari, 29 has 
consistently been applied in cases ofthis uaiurc. 

Maung Po On v. Maung Tun U (3); Maung Hia 
Han y: Delia Trading Co. (4); M.S. Chettyar Firiis 
v. Bhotat (5).. 


Roperrs, C.J.—The plaintiffs-appellants claimed 
damages from the defendants-respondents in :respect 
of certain paddy gigs which had been attached in 
execution against ithe estate of one Ma Ngoke. The 
gigs were attached on the 13th August, 1936, and were 
not released from attachment until the 4ih January, 
1938. The suit was filed on the 6th Junc, 1938. The 
plaintiffs contended that the vaiue of the gigs bad 
depreciated and that they had to be sold ata nominal 
price and claimed damages. Their claim was one for 
compensation for the wrongful seizure of their property 
under legal process, and in view of Article 29 of the 
First Schedule of the Limitation Act it could only be 
brought within one year from the date of the seizure. 
However the plaintiflsS amended their plaint and 
subsequently sought to say, first, that the damages 
arising from the wrongful seizure arose from a continu- 
ing wrong independent of contract so as to attract the 
provisions of section 23 of the Limitation Act and to 
give rise to the start of a fresh period of limitation at 
every moment of the time during which the wrong 
continued : and, secondly, that they had 16 cause of 





(1) 40 La. 74, 85. (3) 4 BLT. 46, 
{2} 62 LA. 80. (4) A.LR. (1937) Ran. 523. 
(5) LL.B. 13 Ran, 43, 
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action till the attachment was removed. In support 
of this latter contention Satischandra Banerji v. Lala 
Munilal (1) was cited. 

There, however, the proceedings were between the 
parties to the decree. There was an order for attach- 
ment before judgment of the plaintifis’ property which 
he complained was obtained by making untrue alle- 
gations that he was about to make away with his stock 
in trade ; thus the attachment was of the judgment- 
debtor’s property and his sole complaint was that it 
ought not to have been made; it was held that the 
attachment must be set aside before any suit was 
brought. ; 

But here the property wrongfully seized was 
not that of the judgment-debtor at all. In such a case 
the direct act of the decree holder in causing its 
wrongful seizure made him at once liable to the true 
owner [Kissorymohan Roy v. Hursook Das (2)|. This 
principle of law was recognized in the Chief Court of 
Lower Burma over thirty years ago and has "been 
followed by my brother Dunkley in M.S. Chettiar Firm 
v. S. E. Bholat (3), who decided that Article 29 applied 
to such cases and that such a wrongful seizure was not 


‘a continuing wrong within section 23 of the Act. A 


similar decision was arrived at in Ram Narain v. 
Umbao Singh (4). No case has been cited {o us in 
which the applicability of Article 29 to cases in which 
the property of a stranger has been wrongfully scized 
in attachment has ever been doubted, 

Then it was said that this was not a wrongful 
seizure because it was done under legal process ; if that 
were so Article 29 could not apply to any case ; if there 
were a complete want of jurisdiction there could be uo 
legal process at all but a mere nullity. 


(1) (1932) LL.R. 59 Cal. 1073. (3) (1934) LEAR. 13 Ran, 43, 
{2} (1889) 17 LA. £7. {4) (1907) LL. 29 AML O55, 
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Our .attention has also been called to Lakhan 
Chundra Sen v. Madhusudan Sen (1), affirmed by 
théir Lordships of the Privy Councilin Nrityamoni 
Dassi v. Lakhan Chandra Sen (2). There the plaintiffs 
were under a disability through a decree having been 
obtained by them; the decree in their favour was 
subsequently reversed on appeal; whilst the decree 
subsisted the plaintiffs could bring no suit but when it 
was reversed they ceased to be under disability and 
could do so. It was held that the period during which 
the decree was in existence must be deducted from the 
period of limitation 

But this decision is not applicable to the present 
appeal since the plaintiffs-eppellants were at no time 
debarred from filing a suit to get back their property 
and to obtain damages for the trespass committed in 
respect of it. heir application for removal of attach- 
ment was not a suit to recover damages nor could it be 
said that they: were bona fide litigating for their rights 
in a Court of Justice.” Ai the most they were only 
litigating one of their rights [I refer to the judgment 
of the Judicial Commitiee in WNrityamoni Dassi 
v. Lakhan Chandra Sew (2) at page 663]. As 
Lord Tomlin observed in Magbul Ahined v. Praia 
Narain Singh (3) there is no judicial discretion to 
relieve the appellants from the operation of the 
Limitation Act ina case of hardship or any authority in 
the Couri te dispense with its provisions. 

The farther suggestion that a fresh cause of action 
arose against the defendants during the course of the 
attachment is quite untenable; once the property is 
attached the judgment-crcditor does nothing more. Ii 
is trac that if the property requires money to be 
expended upon it for its preservation and default is 


(2) (1907) I.L.R. 35 Cal, 209. {2} (1916) LL.R. 43 Cal. 660. 
é (3) (1935) 62 L.A, 80, 87. 
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made in supplying the Bailiff with the necessary funds 
the attachment is brought to an end. But the judg- 
ment-creditor has no duty, analogous to that of baitec, 
towards a stranger in respect of property attached ; he 
has only a liability to pay compensation in the event 
of its seizure under legal process being proved 
wrongful. Doubtless the damages which flow as a 
natural consequence from its wrongful seizure may 
cover deterioration and injury to the property, but the 
cause of action remains the same and the period of 
limitation in respect of it is specifically laid down 
in Article 29. It follows that this appeal must be 
dismissed with costs, advocate’s fee fifteen gold 
mohurs. 


Dunx.ey, J.—I agree. 


BLacDEN, J.—I agree. 
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SPECIAL BENCH (CIVIL). 


Before Sir Erucst H. Goodin Roberts, KL, Chief Justice, 
Mr, Justice Mosely, nud Mr, Justice Dunkley, 
AH ‘TWEE AND ANOTIIER 
a. 


MA MAI SEIN awp oTHeErs.* 





Land revenite, arrears.of- Ouest i cing duc—Liabilily of a person to 
pay—Legality of proces: “r—Questions to be deterinined by Revenue 
Courts—Civil Court's jurisdiction ousted —Burma Land and Revenue Act, 
s$. 55, 56—Locat body ar authority—Power {o recover arrears.as if 
arrears of land reienuc--Coudition precedent fo recovery—Civil Court's 
jurisdiction—Cily of Rangoon Municipal Act, s, 194 (t)—Rangoon 
Development Trust Act, s. 86 (t). 

In the case of an arrear of land revenue, the provisions of the Burma Land 
.and Revenue Act alone have to be considered, and the arrears fall to be 
recovered by the procedure laid down in that Act only. Questions as to 
whether any revenue, tax or rate is in arrear and by whom it is payable ; 
questions as to the legality of process in recovering sums in arrear ; and 
questions as to the validity of a revere sale or proclamation are all questions 
to be decided by the Revenue Courts and the jurisdiction of the civil Courts in 
such matters is ousted ly the provisions of s. 56 of the Act. 

Ko Cheik v. Secretary of Slate for India, [1939] Ran, 275, affirmed. 

Maung Naw v. Ma Shwe Hint, 8 U.B.R, 227, distinguished, 

Where, on the other land, a slafule empowers 2 local body or authority to 
-recover any arrears of fax or seme fee or money claimable as if they were 
arrears of land reveuuc, i» & condition precedent to the right of the 
authorities concerned to have recourse to the special procedure that a sum hes 
fallen due, and that it is due from the person from whom it is being claimed. 
A civil Court bas jurisdiction to determine such questions. 

Maung Thaung v. Shaik Abdul Gant, [1938] Ran. 603 ; Truslees for the 
Development of the City of Rangoou v. Belara & Sous, LL, 10 Ran. 4142, 
referred to, 









Sein Tun Aung for the appellants. Questions as to 
the liability of a person to pay revenue under ss. 37 
and 38 of the Burma Land and Revenue Act are 
determined by a Revenue Officer. S, 44 of ‘the Act 
states who is a defaulter. S. 45 enables 2 Revenue 





* Special Civil 2nd Appeal No. 365 of 1939 from the judgment of the 
District Court of Insein in Civil Appeal No. 16 of 1939. 
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Officer to recover arrears as if a money decrec hac been 
passed in his favour, but he is bound to follow the 
provisions of the Civil Procedure Code laid down 
for execution of decrees. The requirements of the 
law must be observed and fulfilled by the revenuc 
authorities. In the present case there was no 
“ defaulter ” and no sum “in arrear”. The Act gives 
Government a summary remedy to recover arrears 
of revenue, but if the officer acts illegally. the civil 
Court has jurisdiction to interfere. Trustees for the 
Development of the City of Rangoon v. G. 8. Beharu & 
Sons (1) ; Maung Thaung v. Shaik Abdul Gani (2). 

Bengal Land Revenue Sales Act (XI of 1859), s. 33, 
empowers a civil Court to interfere if there is illegality. 
The principle holds good in Burma notwithstanding 
the omission of a similar provision in the Burma Land 
and Revenue Act. See also Byjnath Sahoo v. Lalla 
Pershad (3) ; Sheikh Mohamed Jan v. Munshi Ganga 
Bishun Singh (4) ; Balkishen Das v. Simpson (5). 

S. 4 (c) of the Bombay Revenue Jurisdiction Act 
(X of 1876) barred the jurisdiction of the civil Court 
in certain matters, yet the Court held that such bar 
did not operate where the legality of the procced- 
ings of a Revenue Officer was in question. Gangaram v. 
Dinkar Gariesh (6). ; 

Tf s. 56 of the Act purports to take away the right of 
action in a civil Court it is ulira vires. Moment! v. 
Secrelary of State for India in Council (7)«. 


S. T. Leong forthe respondents. Thelawis correctly 
laid down in Ko Cheik v. Secretary of State for India (8). 
The civil Courts have no jurisdiction in the matter. 





(i) LL.R. 10 Ran, 412, (5) LL.R. 25 Cal. 833, 
(2) [1938] Ran, 603. (6) LL.R. 37 Bom, 542. 
(3) 10 W.R. 66 (F.B.). (7) 7 L.B.R. 10 (B.C). 


4) 38 LA. 80. {8) [1939] Ran. 275. 


1941] RANGOON LAW REPORTS. 


Roperts, C.J—The Plaintiffs brought this suit to 
set aside a sale held by a Township Officer in Lower 
Burma for arrears of land revenue. The Subdivisional 
Court thought that it had jurisdiction to entertain such 
-a suit and it is contended, upon the authority of 
Maung Thang vy. Shatk Abdul Gani {1) that such a 
conclusion was right. 

Section 194 of the Rangoon Municipal Act provides 
that-any arrears of tax or any fee or other money 
claimable by the Corporation thereunder may be 
recovered as if they were arrears of land revenue, 
Before this section comes into operation there must 
be arrears of tax or some fee or money claimable. 
There is no statute which says that the fulfilment or 
non-fulfiiment of this condition precedent is to be 
decided by any person so that his decision is to be 
final and the jurisdiction of the Court is to be ousted. 
Accordingly the Court may enquire whether a person 
is is arrear with payment of a municipal tax, for if he 
is not the Land Revenue Acts have no application, 

But with regard to the assessment and collection 
of land revenue the (Lower) Burma Land and Revenue 
Act 1876 specifically applies. It is not necessary to 
make any enquiry to see whether it does so or not, 
There is no preliminary question of whether arrears 
exist before the case is taken up by the revenue officer, 
and accordingly this question is one for him. to 
determine. Section 56 provides (infer alia) that no 
civil Court shall exercise jurisdiction as to any matters 
Claims anc questions mentioned in the first proviso to 
section 55, When these are examined it will be seen 
that the jurisdiction of lhe civil Courts.is ousted as to 
any questions of liability of any person under sections 37 
and 38 ; questions as to whether any revenue, tax or 





(1) [1938] Ran. 603. 
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rate is in arrear ; questions as to the legality of ‘process 
in recovering sums in arrear ; and questions as to’ the 
validity of any sale under section 45 or proclamation 
under section 47 of the Act. 

In other words in land revenue cases revenuc 
Courts deal with such matters to the exclusion of civil 
Courts ; in cases to which land revenue proceedings 
ate made applicable for the recovery of arrears of 
moneys due it must first be ascertained that arrears 
exist. , 

Baguley J. pointed out in Ko Cheik v. Secretary of 
Slate for India (1) that section 53 (2) (xii) of the Upper 
Burma Land and Revenue Regulation bars the jurisdic- 
tion of the civil Courts with regard to all claims in 
connection with collection of revenue. The Act in 
Lower Burma is no less explicit. The appellant's 
counsel desires to show that the land revenue officer 
did not comply with various provisions of the Act in 
reaching his decisions ; he says that there was no 
“defaulter ’ within the meaning of section 44 and that 
there was no sum “in arrear ” ; but these are matters 
which we are expressly precluded by the terms of the 
Act from considering. ; 

Two lines of argumeni were pursued on behalf of 
the appellants. First it was urged that-a suit to set 
aside a sale by a township officer for arrears of. land 
revenue was maintainable in Bengal ; the reason for 
this is that the Bengal Land Revenue Sales Act 1859 is 
quite different from the law in this country. If a 
plaintiff can show that he has suffered substantial injury 
when such a sale has taken place contrary to the provi- 
sions of that Act section 33 of the Act expressly permits 
the civil Courts to intervene ; but there is no such 
provision in the lawin Burma. It follows that the long 





(1) [1939] Ran. 275, 
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Tine of authorities sought to be invoked under the 
Bengal Act can be of no assistance in this country. 

Secondly it was contended that we should assume 
that sections 55 and 56 of the Lower Burma Land and 
Révenue Act which has been in operation for over sixty 
years deprives a party aggrieved of his rights to 
property. It is enough to say that it does not follow 
that because a person aggrieved cannot file a suit in the 
civil Courts to.set aside a sale under the Act he has no 
other remedy ; not only does he have the rights of 
appeal given him by the Act itself but he may be 
advised in certain cases of other remedies as well. It 
is suggested that we ought to permit an amendment of 
the pleadings at this stage in order to change the cause 
of action and to substitute for it a suit for a declaration 
that parts of Sections 55 and 56 of the Act are wlira 
vires. That isnet a proposition to which we can assent. 
Some attempt was made to employ arguments which 
‘were used in arecent case which came before this 
High Court by way of an application for a writ of 
certiorari. But the present proceedings stand on an 
entirely different footing. As I have pointed out they 
were brought in a Subdivisional Court to set aside the 
acts of a revenue officer, and to determine questions 
which the Act says are not to be determined by the 
civil Courts. Accordingly this appeal must be 
dismissed with costs. 


MosELy, J.—I agree. 


DunxLey, JI agree with my Lord the Chief 
Justice that this second Appeal must be dismissed with 
costs, as the jurisdiction of the civil Courts in regard 
to the subject-matter of the suit is ousted by the 
provisions of section 56 of the Lower Burma Land and 
Revenue Act. 
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i940 The two Burma cases which have been cited by 


Aes Lv learned counsel for the appellants are clearly distin- 
Ma Bat guishable. In the Trustees for the Development of 
Sux. the City of Rangoon v. G. S. Behara & Sons (1), the 
Dowxtey, J. question was the recovery of an arrear of a tax imposcd 
under the Rangoon Development Trust Act, 1920. 
The relevant provision of this Act is section 86 (1), 

which enacts that : 


“ Any sum of money, or any tax, or fee due to or claimable by 
the Board (z.c., the Board of Trustees) may be recovered by the 
Board as if it was an arrear of land revenue.” 


In Maung Thaung v. Shaik Abdul Gaiti (2), the question 
was the recovery of an arrear of municipal taxcs under 
the City of Rangoon Municipal Act, 1922, the relevant 
section of which is section 194 (1), which enacts that : 


“ Any arrears of tax or any fee or other money claimable by 
the Corporation under this Act may be recovered as if they were 
atrears of Jand revenue.” 


Consequently, in both these cases the provisions of the 
Land and Revenue Act for the recovery of arrears of 
revenue do not come into play until there is an arrear 
of tax claimable from the person from whom the 
Trustees or the Corporation of Rangoon, as the case 
may be, are claiming it. As Page C.J said in the 
former case (at page 433), it-is in such cases a condli- 
tion precedent to the right of the authorities concerned 
to have recourse to the special procedure prescribed in 
the Land and Revenue Act that a sum has fallen duc, 
and that it is due from the person froma whom it is 
being claimed. These are, therefore, questions which 
can be decided by the civil Courts, and with respect 
to which the jurisdiction of the civil Courts has not 
been ousted. But in the case of an arrear of land 
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revenue, the provisions of the Land and Revenue Act 
alone have'to be considered, and the arrears fall to be 
recovered by the procedure Jaid down in that Act only; 
and under the Land and Revenue Act, the questions as 
to whether any revenue is in arrcar, and by whom it is 
payable, are to be decided by ihe revenue Courts, and 
the jurisdiction of the civil Courts in such matters is 
ousted by the provisions of section 56. I agree with 
my Lord.that the law in regard to the jurisdiction of 
civil Courts’ in.such a matter has been correctly laid 
down by Baguley J. in Ko Cheik v. Secretary of State 
for India and another (1). E 

Reference has also been made to the line of ‘cases, 
of which Maung Naw v. Ma Shwe Hmut and another 
(2) is the leading case, in which it was decided that the 
prohibition contained in section 56 of the Land and 
Revenue Act does not extend to disputes between 
private individuals regarding the right to occupy land, 
The answer to this point is that the Government of 
Burma was a necessary and proper party to this suit, 
and the suit could not succeed without joining Govern- 
mentas a party. The appellant seeks to set aside a 
revenue sale at which Government was the purchaser, 
and the predecessor-in-interest of the respondents, 
Maung Po Ni, is a mere licensee of Government. 
Hence this suit, which was to set aside the revenue 
sale and to put the appellants inlo possession of the 
land, could not be decreed unless Government was 
made a party to the suit. 


(1) [1939] Ran. 275. (2) 8L.B.R.227, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Tustice, 
aud Mr. Justice Mosely. 


U SIN v. MA MA LAY, * 


Burmese Buddhist law—Suit by married woman for divorce on yround of 
husband's cruelty—Dismtssal of suit for want of prosecution~ Second suit 
by wife for declaration that marriage is dissolved through desertion 
Res judicata—Civil Procedure Code, s. 11, Expl, IV ; 0.2, r.2— Adultery hy 
wife—Retention of hnapazon property by husband—Mutual conseut Suit 
by husband when necessary—Desertion, dissolving tie of marriage. 

The cause of action in respect of which a married woman according to 
Burmese Buddhist Jaw sues her husband for a divorce on the ground of his 
cruelty is distinct and different from the cause of action in respect of which the 
woman. no longer married, sues for a declaration that the marriage has ccased 
to subsist owing to desertion by one or the other party. Consequently, tie 
dismissal of the first suit for want of prosecution does not operate as 
res judicata in the second suit. 

Moreover the subject matters are so dissimilar that their union in one and 
the same suit would Jead to confusion, and the provisions of s. 11, Expl. IV of 
the Civil Procedure Code are nol applicable in such a case, 

Gudatpa v. Tirkappa, 1.L.R. 25 Bom, 189; Kumeswar v. Rutlan Koes, 
LL.R. 20 Cal. 85 (P.C.), referred to. 

O. 2, r. 2 of the Code is not directed to the inclusion in one and the same 
action of different causes of action even though they arise from jhe same 
transactions. 

Payana v. Pana Lana, 41 LA, 142, referred to. 

According to Burmese Buddhist law, a husband may condone his wiic's 
Offence of adultery or may obtain her admission of guilt and the dissolution of 
marriage may then take place by mutual consent on the footing thal the 
husband retains the Avapazon property. But otherwise he cannot retain the 
properly on his own allegation of his wife’s guilt. He must bring a suil for 
divorce and prove the guilt in a Court of law. 

If a separation ensues owing to the husband's desertion he has three years 
from the date of desertion to sue fora divorce and may prove the faclut of 
adullery ; if the wife has deserted her husband he has but one year lo suc, 
After the Japse of the period which dissolves the marriage tie the husband can 
no longer aver and prove adultery so as to forfeil the entire haapazon property 
in any suit brought by him or against him, 

Ma Dut Mai v. Maung San Tun, {1938} Ran. 229, referred to. 


Ze Ya for the appellant. 
FE Maung for the respondent. 





* Civil First Appeal No. 61 of 1940 from the judgment of this Coark on the 
Original Side in Civil Regular Suit No. 140 of 1938. 
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The parties to the litigation who are bound include 
their representatives in interest or persons claiming 
under them. Partics to former litigation are not, 
however, bound, when in a subsequent suit they are 
suing in a different capacity. And in a subsequent 
suit a decree can only be pleaded as res judicata when 
the Judge by whom it was made had jurisdiction to 
try and to decide the subsequent suit itself. These 
qualifications, however,’do not apply to the appeal 
before us. I only mention them lest it should be 
thought that the broad statement of the rule is 
exhaustive. 

If, therefore, the matter in dispute in the present 
suit was directly and substantially in issue in the 
former suit, and was heard and finally decided by the 
Court, the doctrine of res judicata would apply. 

The learned-~-advocate for the appellant contends 
that it was directly and substantially in issue. He says 
that it falls under Explanation IV to section 11 because 
it was matter which “ might and ought to have been 
made ground of attack” in the former suit and must 
therefore be deemed to have been'a matter directly and 
substantially in issue in that suit. © 

In Denobundhoo Chowdhry v. Kristomenee Dossee (1) 
a father had conveyed some land to his daughter as 
slridhan. After the daughter’s death her mother 
brought a suit to recover the property saying that the 
gift deed was a forgery ; it was held that the deed was 
genuine and the suit was dismissed. The mother 
then brought a second suit claiming the land as her 
daughter’s heiress and it was held that the second suit 
was barred. Kemp J. observed (at page 173): that the 
mother had to make out a title to possession and the 
title she set up in the second suit was one which she 


could and should have set up in the first suit, as thé 
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father and daughter were already dead; she had not 
changed her cause of action. 

In Gudappa and another v. Tirkappa (1) the 
plaintifis had first sued the defendant as surviving 
members of a joint family ; their suit was dismissed. 
They then brought a second suit claiming to be entitled 
as reversioners onthe death of the widow of the former 
owner. Jenkins C.J]. in considering Explanation IV to 
section 11 said they ought to have made this-second 
contention a ground of attack in the former suit and 
remarked {at p. 193): 


“Where matters are so dissimilar that their union might lead 
to confusion the construction of the word ‘ ought’ would become 
important; in this case the matters were the same.” 


These very words were evidently taken from the 
judgment of Lord Morris in Kumeswar Pershad v. 
Rajkumai Ruttan Koer (2). 

But how can it be said thata person petitioning the 
Court for a divorce as a husband or wife oughi to add 
an alternative plea asking for a declaration that he or she 
is not a husband or wife at all, because the marriage 
has long ago ceased to exist ? These matters appear 
to me to be so dissimilar that their union not only 
might but must certainly lead fo confusion. The 
causes of action, which a married woman brings for 
divorce, and which a woman no longer married brings 
for a declaration that the marriage has long ago ceased 
to subsist, are surely inconsistent and ought not to be 
brought together. And again, not only are the causes 
of action incongruous but the dates at which partition 
must be reckoned if the plaintiff were successful would 
be different. 

A.reference to Order II, rule 2, makes it clear that 
a plaintiff must include the whole of the claim which 

(1) (1900) LER. 25 Bom. 189. (2) (1892) LL. 20 Cal. 79, 85. 
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he is entitled to make in respect of his cause of action, 
and that he cannot afterwards sue for a relief in 
respect of the same causc of action which he has 
omitted to claim. The rule is not directed to the 
intlusion in one ard the same action of different causes 
of action even though they arise from the same tran- 
sactions. See Payara v. Pana Lana (i). 1n that case 
the first action was on two promissory notes; so long 
as they’ were oulstanding there could be no right of 
action by the plaintiff except upon thera. This action 
having been dismissed on the ground that there had been 
material alterations in the notes plaintiff then claimed 
upon an award under which the promissory notes were 
given : it was held that it was impossible to say that 
this claim was the same cause of action as the claim 
upon the notes and ought to have been included in the 
prior action. 

The conclusion at which I have arrived is that the 
present suit by the respondent was not barred by 
section 11 of the Code of Civil Procedure or by the 
provisions of Order 2, rule 2, and the matter now in 
dispute cannot be deemed to be res judicata. 

In the presenti suitthe appellant pleaded that the 
marriage was dissolved owing to the plaintiff's aduliery, 
and the question arises whether a husband can ai this 
‘stage raise any such plea—it is contended by the 
respondent that a husband can only aver and prove the 
adultery of his wife in an action brought by him 
for divorce on the ground of her adultery. 

It seems necessary to cnquire what may happen 
under Burmese Buddhist law when a husband suspects 
that his wife is guilty of adultery. : 

-First, of course, he may disregard his suspicions ; 
or, none the less entertaining the conviction that she is 
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guilty, he may condone the offence. That-aspect of 
the matter does not arise here. F 

Secondly, he may ask in the Courts for a decree of 
divorce ; that does not arise here either. 

Thirdly, he may succeed in getting a divorce by 
mutual consent ; the wife, whilst not admitting her 
guilt, may agree to this; and Iam disposed to think, 
though it is unnecessary for me to decide, that she 
might whilst either admitting or denying her guilt. 
submit to her dismissal on the footing that her 
husband was to retain the /mapazon property in the 
circumstances of the case. 

But, fourthly, it is contended that the husband may 
put her away. The following passage of Marnuyye,. 
Vol. XII (43) has been cited : 


“Concerning putting away a woman who does noi conform to: 
the habits of her class, but addicts herself to low habits, it is thus. 
said: If a woman, without regard to the credit of her family takes 
a paramour, or without the knowledge of her husband steals, or 
conceals his property, it is not said the husband shall only cease 
connubial intercourse with her; her habits are bad; she has 
certainly no regard to the honour of her family. For this reason,. 
let him take all the property, and have a right to put her away.”i 


Shortly stated, this lays down that if the wife takes | 
aparamour the husband may put her away and retain. 
the hnapazon property. 

We have been urged that this is Buddhist Law and 
there is no law which,.in a matter of this kind, can 
abridge or alter it. I have the greatest sympathy with 
this contention, and if it were capable of application. 
I should have no hesitation in applying it. 

But who is to decide whether the wife has taken a 
parainour or not? As I have remarked, her submission 
to being “put away” on this ground may conclude 
the matter. But in many cases she may not, and in. 
the present case she does not at all, admit her guilt :. 
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here there was no divorce by mutual consent on the 
footing of admitted adultery. 
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hhis own cause in such a matter. One can imaging a 
husband who had no ground for suspicion at all buf a 
desire to rid himself of his wife for some quite different 
reason, turning out his wife and invoking this provision 
of the Jaw as though he had only to make a charge 
which everyone knew was groundless in order to 
justify his action; or it is possible to think of a 
jealous husband who has had quite groundless fears as 
to his wife’s fidelity “putting her away” under this 
provision; is he, although she is quite guiltless, to be 
allowed to retain all the huapazx property? The 
appellant’s advocate, with wisdom, has not pretended 
that a wife may be cast adrift inthis way upon a base- 
Jess charge. 

It would not suffice to try and interpret the 
provision in Manugye by saying that if the husband 
had reasonable grounds for believing the wife to be 
guilty he could put her away under this section. For 
‘one thing, the Laws of Menoo do not say that atall ; for 
another, it would be impossible to hold that a divorce 
took place on one day because the husband mistakenly 
and on reasonable grounds believed his wife to be 
guilty of misconduct, and that his discovery of his error 
amounted to a remarriage of the parties. Much might 
have happened in the meantime. 

This drives me to the conclusion that although the 
provision cited is good law it certainly does not mean 
that a husband who merely suspects his wife of 
adultery can put her away. He can only put her away 


without her consent if in the words of Manugye “ she. 


takes a paramour”; nobody can ever know whether 
she has-done so or not till it is proved in a Court 
-of Justice. 
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Therefore, when I remarked at an early stage in this 
judgment that it was contended on the part of the 
appellant that if the separation was in consequence 
of the wife’s adultery it would sever the marriage 
tie at once, I had in mind that it would be difficult 
to show in any particular case that the separation 
took place because the wife had in fact committed 
adultery, unless proof were given in a Court of 
Justice of this fact; although it might be - easy to 
show that separation took place because the husband 
thought, or said he thought, that his wife had 
committed adultery. 

This being, asI understand it, the law, we are 
obliged to consider the husband’s position according 
to it. If he does not disregard his suspicions, o1 
condone the offence, or obtain a divorce by mutua’ 
consent, he has to decide whether he will put his 
wife away or whether he will resort to the Courts to 
prove his wife’s adultery and thus obtain a decree of 
divorce, . 

It is clear that if he puts his wife away in 
circumstances which do not, through lack of proof 
of the factum of adultery, entitle him to retain the 
hnafazon property, the marriage nevertheless becomes 
dissolved by efflux of time owing to.the separation. Ir. 
such a case the desertion must be that of the husbanc 
and at the expiration of three years the marital bond is 
severed. At any ‘time before the expiration of thal 
period the husband may ask the Court for a: decree of 
divorce, and will obtain it if he can prove adultery ; but 
if he does not choose to come to Court’with such a 
prayer within three years his right to tender such proof 
is at an end, for he ceases to be a husband. He has 
then chosen not to bring his petition. within the 
period of coverture, and it is plainly too late to do sc 
afterwards. 
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In Ma Dun Maiv. Maung San Tun (1), a Bench 
decision, Dunkley J]. said (at page 234): 
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And at a later sisj.c of his judgment! he remarked: 
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We have been asked to direct that this decision may 
be considered by a Itull Bench of not less ‘ian three 
Judges, but I respectfully agree with what the learned 
Judge there stated. A husbend who believes his wife 
te be guiliy of adultery may obtain her admission of 
guilt and the dissolution of marriage may take place by 
mutual consent on the footing that the husband retains 
the hnapazor% property. If he cannot do this and a 
separation ensues by reason of his own desertion, then 
he has three years in which to bring a suil for a decree 
of divorce, bu! if by reason of their differences his wife 
has descricd him, he only has one year. In the suit 


for a decres af d 









livores le may, if he can, prove the 
factum of adultcry, but unless he does so the dissolution 
of peat becomes effective at the expiration of one 
or other of these periods whichever may apply. He is 
no longer a husband and he cannot “ prove the adultery 
in a suit for divorce brought by him.” 





(1} [1938] Ran. 229, 
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eM Nor, in my judgment, can he bring a suit for a 
‘0s declaration that the dissolution of the marriage tie was 
MaMaLay, effected in circumstances that his former wife had heen 
Rowers, guilty of adultery. Accepting the authority cited as 
Ch. good law, -the time has gone by for that. To hold 
otherwise would be to permit the disputed question of 
the wife’s adultery to be examined into many years 
after the marriage had been dissolved and when the 
husband had omitted to seek to put an end to coverture 
by proving the truth of his suspicions-in a Court of 
Justice. And if he cannot bring a suit of this kind it 
seems to me to follow that he cannot raise a defence of 

this kiud in a suit brought against him. 

Some attempt has been made to show, as against 
the respondent, that one Maung Hla Tin was convicted 
of adultery with the appellant’s wife in 1932. The 
respondent had no opportunity of showing that she had 
not committed adultery with him, and these proceedings 
are not relevant to any issue between the present 
parties, 

As, in the Court below, the admission was made on 
behalf of the wife that she would accept the view that 
her conduct amounted to her own desertion, the 
learned trial Judge was, in my respectful opinion, right 
in considering that the marriage became dissolved 
on the 21st January, 1933. The learned trial Judge 
remitted the case to the Deputy Registrar for 
amendment of pleadings in order that issues might be 
framed on which a decision could be reached’as to the 
share to which the plaintiff was entitled. The appeal 
against his decisions in all these matters must be 
dismissed, and the appellant must pay the costs, 
advocatés’ fee in this Court twenty-five gold mohurs. 


MoseLy, J.—I agree. Manugye, Chapter XII, 
paragraph 43 at page 358 has been quoted for the 
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-appellant. Itis to be noted that paragraph 3 at page 1948 
345 is much less uncompromising. It says that if the  uU six 
wife really has a paramour and admits that she has or my, Ma Lax. 
goes with him, the husband may take possession of all scarey, r. 
‘the property. 

“In my opinion Maung Tok v. Ma Kin (1) is still 
good law, and unaffected by the decision here or by 
Ma Dun Maiv. Maung San Tun (2). Maung Tok v. 
dda Kin was a case where the wife eloped when the 
husband was suffering from an illness from which he 
did not recover. The husband, of course could not 
sue for divorce. it was therefore held, foliowing 
Section 276 of the ditathankepaand Manugye, Chapter 
XII, paragraphs 3 and 43 in a suit between the wife 
and an heir of the husband, that the wife had forfeited 
all interest in the husband’s property by her 
misconduct. 


{1} (1892-96) 2 U.B.R.116, {2) [1938] Ran. 229. 
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CRIMINAL REVISION. 


Before Sir Ernest H. Goodman Roterts, Kt., Chief Justice, and 
Mr, Justice Mackucy. 


S. K. ROY CHOWDHURY v. THE KING.* 


Defence of Burma Act, ss. 2, 18—Defence of Burma Rules, 1940, Rules 81 (2) (b), 
130 (1}—Control of prices of articles sold to public—Particulars of offence 
and the law infringed to be staicd—Report in writing by public officer— 
Condition precedent to Court taking cognizance of offence—Defence of 
Burma Ordinance repealed by Act—Coutrolicr of Pricesunder the Ordinance 
no longer Controller under the Act—Price Control Order issucd by former 
Coutroller invalid—Vixing of maximum prices—Gencrat Clauses Act, s. 24. 

~The applicant was brought before a magistrate on a charge under 

Rule &1 (2; (6) of the Defence of Burma Rules made under s. 2 of the Defence 

of Burma Act for selling a tube of ethyl chloride for Is. 2 instead of Rs. 1-8 

and for refusing to give a voucher. 


When a person is charged with a criminal offence he must be told with 
particularity not only the act he is alleged to have committed which is said to 
constitute if but’ also whal is the law which he is said to have infringed. In 
this case there was no report in writing of the facts constituting a contravention 
of any order and made by a public servant. Under Rule 130 (1) of the Defence 
ef Burma Rules, 1940, such a report is an indispensable preliminary to 
cognizance being taken by the Court of an alleged contravention of the Rules. 
The quantity of the staff sold was not stated nor how the price of Rs. 1-8 was 
arrived at, and no information was given as to when and to whom the 
applicant had refused to give a voucher. 

The Defence of Burma Ordinance promulgated on 4th September 1939 was 
repealed by the Defence of Burma Act of the 29th February 1940. No 
Controller of Prices was appointed after the repeal of the Ordinance but a 
Price Control Order was issued on the 4th March 1940 by the Controller 
appointed under the Ordinance requiring dealers in medicine not to sell any 
articles in Rangoon at prices more than 12} per cent above the prices charged 
by any dealer on 1st September 1939. 

Held, ihat at the date of the Order there was no one holding the office of 
the Controller and moreover no maximum price was fixed and only an attempt 
was made to control the varying prices at which individual dealers might sell, 
Neither s.18 of the Defence of Burma Act nor s. 24 of the General Clauses Act 
could render valid the Order of the 4th March 1940. Rute 81 of the Ruics 
under the Act superseded the old Rule 77A of the Ordinance and put an end fo 
the activities of the former Controller of Prices. 


Heid that the proceedings were slipshod and bad and must be quashed. 








* Criminal Revision No. 340B of 1940 arising out of Criminal Regular Tria. 
No. 154 of 1940 of the Court of the Western Subdivisional Magistrate (1) ol 
Rangoon. 
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C. K. Ray for the applicant. 
Chan Tun Aung for the Crown. 


Roserts, C.J.—This Court is asked to quash in 
revision certain criminal proceedings pending against 
the applicant in the Court of the Western Subdivisional 
Magistrate, Rangoon. The applicant was brought 
before the Magistrate on a charge under Rule 81 (2) (b) 
of the Defence of Burma Rules made by the Governor 
under section 2 of the Defence of Burma Act, 1940- 
The particulars given on the charge sheet were as 
follows :. 

“Rule 81 (b) (4) Defence of Burma 

The accused sold a tube of Ethyl Chloride for the sum of 
Rs, 2 instead of Rs. 1-8 and also refused to give a voucher.” 
There is no such rule as Rule 81 (8) (4); however, 
this error is not material since it is clear that he was 
charged under Rule 81 (2) (6) of the Rules made under 
the Act, the operative words of which are that the 
Governor may by order provide for controlling the 
prices at which articles or things of any description 
whatsoever may be sold; and sub-section (4) provides 
a penalty for contravention of the order so made. 

Rule 130 (1) however, provides that 

“No Court or Tribunal shall take cognizance of any alleged 
contravention of these rules except on a report in writing of the- 
facts constituting such contravention made by a public servant.” 
Mr. Ray on behalf of the applicant said that he asked. 
what were the facts which were alleged to constitute: 
the offence but he was told that the evidence for the 
prosecution could be heard first. We have not before: 
us any report in writing of the facts constituting a 
contravention of any order and made by a public 
servant. Such a report is an indispensable preliminary 
to cognizance being taken by the Court of an alleged. 
contravention of the Rules. Under section 190 of the: 
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Criminal Procedure Code a Magistrate empowered to 
do so may take cognizance of any offence on receiving 
a complaint of facts which constitute the offence ~ but 
inasmuch as the Rules impose upon the public more 
stringent obligations than are comprised within the 
Penal Code or within the statute law normally in force, 
Rule 130 has added a special condition precedent to 
criminal proceedings. 

The power to make Rules under the Defence of 
Burma Act is vested in His Excellency the Governor 
[section 2 (Z)]. And he may by order direct that any 
such power may be exercised or discharged by any 
cauthority [section 2 (#)]. 

On the 7th March, 1940, by Notification No. 34 in 
the Burma Gazette the Governor made the Control of 
Prices Order, 1940, which said: 


“In this Order the Controller of Prices means in Rangoon 
:an officer appointed in that behalf by the Governor.” 


Later in the Notification it appears that the Controller 
{if appointed) may fix the maximum price at whicha 
-commodity may be sold in Rangoon, but no power is 
given to him to control prices other than by fixing a 
maximum price for a commodity. 

It is however contended that under section 18 of the 
Acta “ Price Control Order” made by one F. B. Amold. 
as the Controller of Prices at Rangoon on the 2nd March, 
1940, five days before the Control of Prices Order, 
1940, was notified by His Excellency the Governor is 

-a valid order under the Act. 
This Order is headed “ Price Control Order ”— 
““ Medicines, Medical Drugs, etc, IV.” and begins : 


“Under the authority of Defence of Burma Rule 81 I hereby 
-order, with effect from the 4th March, 1940, that— 

(1) except as provided in the annexed schedule and in 

‘subsequent amendments thereto, NO WHOLESALE 
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OR RETAIL DEALER in medicines, medical drugs, 
medical preparations and medical supplies SHALL 
SELL such articles within the limits of the City of 
Rangoon AT PRICES MORE THAN 124 per cent 
i.e, two annas in the rupee above the net wholesale or 
retail prices respectively charged by him on the Ist 
September, 1939.” 


Then follow two other paragraphs which could have 
been validly issued at an earlier date under. an 
Ordinance dated the 4th September, 1939, and the 
subsequent rules added thereto by Notification in the 
Burma Gazelte, and with which I do not propose to 
deal. There is an intimation that the maximum penalty 
for contravention of the order is three years’ imprison- 
ment. And there is appended a schedule of exceptions 
to the general provisions of the order just referred to in 
detail which fixes “‘ maximum prices” of certain articles 
and commodities of which Ethyl Chloride is not one. 


Now first, is this a valid order under section 18 of 


the Act? 
Section 18 says: 


“The Defence of Burma Ordinance, 1939, is hereby repealed ; 
and notwithstanding such repeal anything done and any action 


taken in exercise of any power conferred by or under the said. 


Ordinance shall be deemed to have been done or taken in exercise 
of powers conferred by or under this Act as if this Act had 
commenced on the 4th day of September 1939.” 


Quite plainly the saving clauses are in the past 
tense. The Act is to come into force at once, and it is 
conceded ihat it came into force on the 29th day 
of February, 1940. On the 2nd March, 1940, the 
position was that the Ordinance had already been 
repealed, though anything done under it prior to the 
29th February, 1940, was deemed to have. been done 
in exercise of the powers conferred by the new Act 
as if it had ‘been in operation since the date of 
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the Ordinance which was promulgated on the 4th 
September, 1939, under section 42 of the Government 
of Burma Act, 1935. 

The Rules made in the Ordinance have effect as if 
enacted in the body of the Ordinance (section 2) and 
Rule 77A (1) (a) says 

“Where in the opinion of the competent authority it is, 
necessary to control the price of any commodity the competent 
authority may by general or special order in writing fiw the maxi- 
mum price at which such commodity may be sold in the area or 
areas specified in such order.” 

Rule 92 states that the competent authority is 
named in Appendix II ; and in Rangoon the competent 
authority to fix maximum prices was the Controller of 
Prices under the Ordinance who was Mr. F. B. Arnold. 

The price at which an article may be sold is 
normally what the trader chooses to ask for it. But 
here were Rules which made it a criminal offence for a 
person to sell articles specified in an order made under 
Rule 77A at a price above the maximum. All that the 
Controller of Prices could do under these Rules, and 
up to February 29th 1940 so far as price is concerned, 
was to fix a maximum price. He has not, in my 
judgment, fixed a maximum price for Ethyl Chloride. 

Maximum prices are expressly fixed in the Schedule 
to the Price Control Order, from which mention 
of Ethyl Chloride was omitted ; but the so-called 
maximum price, apart from the Schedule, is stated to 
‘be “two annas in the rupee above the net wholesale or 
retail prices respectively charged by kim on the Ist 
September, 1939.” No doubt this’ controls the price 
at which an individual may sell an article if he sold 
‘such an article on the datenamed. But through loose: 
ness of wording it does not even control the price of 
any article not sold on that date, much less does it 
fix it. 
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It is clear.that if 4 personsset up in business as a 
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dealer of drugs and medicines in October, 1939, there cuowpioes 
are no maxiraum prices beyond which he might not Taz Kuve 


sell his commodities under this Order other than those 
named in the Schedule. Again, if, although already in 
business on tlic 1st September, 1939, he did not on ihat 
day sell the article in respect of which the charge is 
brought, though be may have had it in stock and may 
have beew ready lo offer it for sale at a fixed price, 
no one can say that the price was “charged” by him 
on that date io any customer. 

Supposieg ii were possible to hold that a trader 
offered an articls for sale at such and such a price on 
the daic navied, even though there were no purchasers 
and he never “ charged ” the price to anybody, and 
that the meauing is sufficiently clear, yet even then the 
‘Controller bas not fixed “a maximum price at which 
such commodily may be sold” within the meaning of 
rule 77A. It is common knowledge that articles to be 
obtained cheaply in one shop are more expensive in 
another. This difference in price is not put an endto 
by the Order at all. 

Under the paragraph as it stands one dealer may 
only charge Rs. 9 for an article for which another 
dealer may charge Rs. 10. When one inquires what 
is the maximum price at which the commodity may be 
sold it is plain that none has been fixed ; all that it has 
been sought ic fix is the maximum price at which a 
particular dealer may self the commodity. 

The Controller of Prices had no authority to do this 
under the Ordinance. It must also be observed that if 
there is an officer who is Controller of Prices under the 
more recent Conirol of Prices Order, 1940, made under 
the Act, he would have no authority to do it either, 
Doubtless it may have been difficult to fix maximum 
prices in respect of a number of unusual commodities, 










ROBER? Sy 
Cy. 


32 


1940 
CHowpEURY 
vw 
THe Kins. 


RovERTS, 
Cy. 


RANGOON LAW REPORTS. [1942 


but what was sought to be done outside the Schedule 
was to control prices and not to fix a mayimum 
price. 

But there is a further difficulty. On and after the 
29th February, 1940, there was no such person as the 
Controlier of Prices. Rule 81 issued under the new 
Act had superseded the Ordinance which had been 
repealed. What he had validly done under the 
Ordinance was still valid, but he could not do anything 
more. What lie purported to do on the 2nd March, 
1940, was of no legal effect ; for it could not be “in 
exercise of any power conferred by or under” an 
Ordinance, which had ceased io exist. It is true that’ 
the Ordinance would not normally have expired till the 
4th March, 1940, but the Act of the 29th February, 
which came into force at once, repealed it by the use 
of the words “is hereby repealed.” 

It is suggested that what the Controller of Prices 
did must be deemed to have been done in the 
exercise of powers conferred by or under the Act of 
1940 as if it had commenced on the 4th day of 
September, 1939, But this argument appears to me to: 
be unsound. ; 

It is only an action taken in exercise of any power 
“ conferred by or under the Ordinance” which shall 
be deemed to have been done in the exercise of the 
powers conferred by or under the new Act. The 
Controller's action was not taken in exercise of a power 
under the Ordinance and could not have been taken. 
under it, first because it went beyond fixinga maximum 
price and sought to control the varying prices at which: 
certain individuals might sell, and secondly because 
the Ordinance was no longer of any effect. If this.be 
the right view, then the Order, if valid at all, was under 
the Act. It is expressed io be under Rule 81 of 
the Act. 
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Rule 81, taken together with His Excellency’s 
power to direct that the powers thereunder may be 
discharged or exercised by- any authority, is of course 
the foundation for the Control of Prices Order, 1940, 
This order no doubt contemplates=the appointment of 
a Controller of Prices, but at the dateof its issue there 
was no one holding this office. It is conceded that 
Mr. F. B. Arnold has not been reappointed as 
Controller by any order or notification subsequent to 
the Control of Prices Order which was notified on the 
7th March, 1940; and even if he had been nothing 
done by him prior to his appointment could be 
validated without an express provision to that effect. 
Moreover, the Controller of Prices (if any were 
appointed under the Order) could not control prices 
any more than he could have Idone under the old 
Ordinance ; he could only fix the maximum price at 
which a commodity may be sold. 

A further argument was brought forward under 
section 24 of the General Clauses Act (Burma), 1898. 
This provides, omitting immaterial words : 


“Where any enactment is repeaied and re-enacted by any Act, 
then, unless it is otherwise expressly provided, any notification, 
order or rule made or issued under the repealed Act shall, so far 
as it is not inconsistent with the provisions re-enacted, continue 
in force, and be deemed to have been made or issued uncer the 
provisions so re-enacted unless and until it is superseded by any 


notification order or rule made or issued under the provisions so 
re-enacted.” 


The contention is that the Ordinance was an 
enactment, and that it was repealed and re-enacted by 
the Act of 1940, and that its Rules continued in force 
so far as they were not inconsistent with the new Act, 
and must be deemed to have been made or issued 
under oe new Act, 
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This contention: does not:get rid of the fact that no 


faownnury rule could continue in force under the new Act unless 
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it was afrule made or issued under the repcaled 
enactment. } But it raises two new points. 

The first of these is whether the Ordinance can now 
be said tozbe a repealed enactment, and the second is 
whether the old provisions which would have continued 
in force have;-been superseded by a notification order 
or rule made or issued under the provisions so 
re-enacted. 

Section-42-of the Government of Burma Act, 1935, 
describes an ordinance made under its provisions as 
being: promulgated and not as being enacted. A 
Governor’s Act is in section 43 described as being 
enacted. An ordinance promulgated under section +2 
“shall have the ‘same force and effect as an Act of the 
Legislature”, but itis not enacted. It only operates 
for a specified time which cannot extend over six 
months, or twelve months if the period is extended by 
subsequent ordinance. 

But by virtue of the Government of Burma 
(Adaptation‘of{Laws) Order, 1937, there is a new sub- 
section (2) to section {1 fofijthe General Clauses Act, 


which says: . 





. “As from the separation of{Burma and India the provisions of 
this Act relating to Acts shall, except as otherwise expressly 
provided, extend to ailiActs, Regulations and Ordinances forming 
part of the law of Burma whenever and by whatever authorities 
they were passed or made, other-than Acts of Parliament, and the 
‘General Clauses Act, 1897, shall cease to form part of the law of 


Burma.” 


Supposing an ordinance is an enactment, it seems to 
me difficult to say that an ordinance which has expired 
is an enactment which is repealed. This particular 


ordinance was in fact repealed by-section 18 of the Act 
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of 1940; does the fact that it was repealed keep its 
provisions in force when if it had not been repealed but 
had expired they would no longer have been in, force ? 
I think it may be so, but I feel considerable hesitation 
about it. 

But then the second part of the argument must 
be that the old provisions of the Ordinance have not 
been superseded by any notification order or rule 
made under the new Act. It is for this reason, it is 
contended, that they are kept alive. 

Rule 81 of the Rules under the new Act appears to 
me to supersede the old Rule 77A of the Ordinance. 
Unless and until His Excellency the Governor has by 
some new order under section 2 (4) of the Act directed 
that his powers [which are under rule 81 (2) (b) to 
control prices and noi. merely to fix a maximum price] 
are to be exercised and discharged by some other 
authority, Rule 81 puts an end to the activities of the 
former Controller of Prices. There was therefore 
nothing which could be done by Mr. Arnold on the 
2nd March after the new Defence of Burma Rules had 
been published (on February 29th) in supersession of 
Rule 77A of the old Ordinance. 

The applicant could not be charged with contraven- 
tion of an order made on the 2nd March in pursuance 
of the Rules which were not published till the 
7th March, and he was not even charged with a 
contravention of the order made under the Ordinance, 
upon the footing that it had been kepi alive under 
section 18 of the new Act, although it is a breach of 
such an order which forms the gravamen of the 
complaini. He was expressly charged under Rule 81 
of the new Act. He has not been told what are the 
fontrolled prices for the sale of Ethyl Chloride under 
the new Act ; nobody has ever fixed. them. He has 
not even been told what was the maximum price under 
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the old Ordinance, and nobody has ever fixed that 
either. He has only been told that he ought to have 
charged Rs. 1-8 fora “iube” of it whatever that may 
mean. The charge does not specify the amount of the 
stuff for which it is alleged he must not charge more 
than Rs. 1-8 ; it does not suggest that the order has 
been contravened by him because Rs. 2 is more than 
two annas in the rupee in excess of the net price 
charged by him on the Ist September,- 1939, for the 
same quantity. ; 

Summarizing the situation, the Price Control Order 
issued on the 2nd March, 1940, did not fix a maximum 
price for the sale of Ethyl Chloride ; so far as that 
commodity is concerned, it would have been an invalid 
order under the Ordinance even if the Ordinance had 
remained in operation. 

Secondly, the order was made after the Ordinance 
had been repealed, and was bad upon that ground also,. 
not only as regards Ethyl Chloride, but as regards the 
maximum prices fixed for other commodities. On the 
2nd March, 1940, there was no such person as the 
Controller of Prices under the Ordinance. He was 
functus officio. 

Thirdly, the applicant has been charged not under 
the Ordinance at all, but under the Act. He is said to 
have been charged with a contravention of Rule 81, but 
it is now sought to say that he was guilty of an offence 
under the Control of Prices Order, 1940, and although 
this was not expressly mentioned I suppose under 
paragraph 6. So as to found a charge under this head 
it must at least be shown that there was a Controller of 
Prices under the Control of Prices Order (not under 
the Ordinance) on the 2nd March, 1940, and that he 
fixed a maximum price for Ethyl Chloride under that’ 
Order. But that Order had not been issued on the 
2nd March, 1940 : it was not issued till.March 7th. 
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Fourthly, no complaint bas been made to a ine 
Magistrate of any facts which constitute an offence CHONREURE 
under section 190 (1) (a) of the Code of Criminal ‘Tar ‘Em, 
Procedure. It is not, prima facie, an offence to sell a Rosents, 

tube of Ethyl Chloride for the sar of Rs. 2 instead of BE 
Rs, 1-8. It is added that he “refused to give a 
voucher”, but there is an omission to say when, or to 
whom. : 

Fifthly, the provisions of Rule 130 made under the 
Act of 1940 appear to have been entirely ignored. And 
after listening to prolonged argument on both sides 
I have been quite unable to elicit any facts which are 
alleged to constitute a contravention of rule 81 of the 
Defence of Burma Rules. 

The proceedings have been very slipshod. This 
is apparent from the reference to the non-existent 
Rule 81 (6) (4), to the allusion to “a tube” of Ethyl 
‘Chloride without specifying the amount sold, to the 
failure to state how the supposed maximum price of 
Rs, 1-8 was arrived at, and to the complete absence 
‘of any information showing when or to whom the 
accused refused to give a voucher. When a person is 
charged with a criminal offence he must be told with 
particularity not only the act he is alleged to have 
‘committed which is said to constitute it but also what 
is the law which he is said to have infringed. 

We appear to have no power to award costs to the 
applicant. We much regret this, for he might have 
been less out of pocket if he had submitted to a fine 
which would probably have been a relatively small one, 
rather than take up the case in revision on behalf of the 
public. In saying this I do not omit to notice that in 
the First Information Report it is stated that the 
applicant said he knew he was charging more than the 
permitted price. But whatever he may have thought, 
no maximum price had been ‘fixed by a competent 
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authority for this commodity. We also think that 
although in such a case the police ‘have authority 
to effect. an arrest without a warrant it was a most 
unfortunate course to arrest him in a case of this kind. 
Since writing this judgment I have had sent to me 
in Chambers what purports to be a true copy of a Ictier 
from the Secretary of the Department of Commerce 
and Industry to the Accountant-General, dated the 
14th November, 1939, conveying the sariction of [is 
Excellency the Governor to the temporary appointment 
of Mr. F. B, Arnold as Controller of Prices with eflect 
from the 4th October, 1939. But the hearing of this 
application has been completed. I must pay no 
attention to this letter. In any event it is plain that its 
earlier production could not have affected the result. 
These proceedings must be quashed. 


Mackney, J.—The judgment of my Lord expresses 
my own opinion completely and I do not wish to do. 
more than observe that during the lengthy hearing of 
this application nothing was said before us to indicate 
by what authority the Office of the Controller of Prices 
originally came into being. 

The Ordinance No. 5 of 1939 seems to assume the 
existence of such an office, but not to create it. 

I agree with my Lord that we cannot take notice of 
the document to which he refers at the end of his 
judgment: but even if we were to do so at throws no 
light on this point. 

The Control of Prices Order 1940 read with 
section 2, sub-clause (4) and section 81, sub-clause (2) (b) 
of the Defence of Burma Act, 1940, seems to indicate 
that His Excellency the Governor has provided for the 
supervision of prices by the method of appointing an, 
officer named “ Controller of Prices.” who is empowered, 
to make.certain orders, There was no similar provision. 
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in the Ordinance, so section 24 of the General Clauses i940 
Act is of no help. With the repeal of the Ordinance Cxowpnurs 
ths powers of the former “ Controller of Prices” came opie MaKe, 
toan end; so that until steps had been taken under the 
new Actthere was no one who could issue such an order 
as that dated the 2nd of March 1940. Nor does it appear 
that even yei has Mr. Arnold or any one else been 
appointed by His Excellency the Governor as Controller 
of Prices. 


Macknex, J. 


40 


1940 


Aug 21, 


RANGOON LAW REPORTS. _[1941 
_ APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, and Mr. Justice Mosely.” 


THE COLLECTOR, HANTHAWADDY 
v 
SULAIMAN ADAMJEE.* 


Land acquisition—Notification for acquiring a certain area—Second notification 
for acquiring a larger arca—Second notification not superseding first— 
Date of market value to be considered—Declaration formally ‘cancelling 
earlier declaration—Land Acquisition Act, ss. 3, 4 (i), 23—Land 
Acquisition (Amendment) Act, 1923, s. 7—Works of Defence Act, s. 23. 


Where a notification is issued under s. 4 (1) of the Land Acquisition Act for 
acquiring a cértain area of land and thereafter a sccond notification is issued 
which does not purport to cancel or supersede the first notification and cmbraces 
not only the land covered by it but same more and of the claimant in addition, 
it is the market value of the land covered by the first notification at the date of 
its publication that must be taken into consideration in respect of that portion 
of the land, and not the value at the date of publication of the second 
notification, for the purpose of awarding compensation under the Act. 


Ma Sinv. Collector of Rangoon, 1.L.R.7 Ran. 227 (P.C.), distinguished. 


On the other hand, where a declaration issued under s.23 of the Works of 
Defence Actin respect of a properly is formally cancelled by a second declara- 
tion, it is the date of the second declaration that must be taken into considcra- 
tion as regards the market value of the property. 


Thein Maung (Advocate-General) for the Collector. 
Clark for the respondent. 


Civil First Appeal No. 153 of 1939 was an appeal by 
the Collector of the Hanthawaddy District against an 
order passed by the District Judge, Hanthawaddy, on a 
reference by the claimant, respondent in the above 
appeal, under s. 18 of the Land Acquisition Act. Civil 
First Appeal No. 154 of 1939 was a similar appeal by 
the Collector against an order passed by the same Judge 
under s. 18 of the Works of Defence Act. 

A notification was issued on May 10, 1934, under 
s. 4 of the Land Acquisition Act in respect of about 





* Civil Ist Appeals 153 and 154 of 1939 from the judgment of the District 
Court of Hanthawaddy in Civil Misc. No. 12 of 1939, 
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80 acres of land, required for military training, A 
subsequent notification, dated February 22nd, 1939, 
was. issued under s. 4 of the same Act and this 
covered 107°34 acres, including the acres previously 
notified. 

- On the 13th April 1936, by a notification under s, 3 
of the Works of Defence Act, more of this land, the 
area of which was ‘unspecified was placed under 
restriction. .This notification was replaced by another 
notification dated 29th June 1939. 

The Collector awarded in respect of the ‘Land 
Acquisition case, Rs. 75,845 and in respect of ‘the 
Works of Defence case, Rs. 37,582-4. 

The District Judge calculated the value of the 
property acquired as it stood in 1934, and the value of 
the property whose use was restricted as it stood in 1936, 
and enhanced the Collector’s awards to Rs. 2,67,000 
in the Land Acquisition case and to Rs. 1,33,000 in 
the Works of Deferce case, in round figures. The 
respondent had claimed over 10 lacs in the first case 
and over 1 lac in the latter case. 

Mosely J. discussed the evidence in detail, and 
observed that the claim was a very exorbitant one, that 
_the Collector’s awards were over-generous and that 
there was no justification whatsoever for enhancing the 
Collector's figures. Mya Bu J., in a short separate 
judgment, concurred. 

In appeal it was contended that compensation should 
have been determined in the Land Acquisition case 
with reference fo the value of the property in February 
1939, and notin May 1934, and that, as respects the 
Works of Defence case, with reference to the value of 
the property in June 1939, and not in.April 1936, 

For the purposes of this report only that portion of 
the judgment of Mosely J. which deals with | this 
question is published. : 
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MOSELY, J.—The Judge calculated the value of the 
property acquired as it stood in 1934 and the value of 
the property whose use was restricted as it stood m 
1936, 

Section 23 (Z) of the Land Acquisition Act lays 
down that in determining the amount of compensation 
to be awarded for land acquired under this Act, the 
Court shall take into consideration : ‘ 

The market value of the land at the: date of the 
publication of the Notification under Section (4) Sub- 
section (1). 

Section 3 of the Act defines “land” as including 
things attached to the earth or permanently fastened to 
anything attached to the earth, ie. buildings and 
machinery on beds or foundations. 

The words “Notification under Section 4, sub- 
section (1) were substituted for the words “ Declara- 
tion relating thereto under section 6” by section 7 of 
Act XXXVIII of 1923. : 

The corresponding section in the Works of Defence 
Act VII of 1903 is Section 23, which directs the Court 
in determining the amount of compensation to take 
into consideration the actual decrease in market value 
of the land owing to the publication of the declaration 
relating thereto under Section 3. 

Land is defined in section 2 in the same terms as in 
the Land Acquisition Act. 

The first Notification Exhibit -C dated May 10th 
1934 under Section 4 of the Land Acquisition Act was 
in.respect of about 80 acres of land, which included 
the refinery. The second Notification Exhibit W -of 
February 22nd 1939 was one made under the provisions 
of both sections 4 and 6 of the Act. It did not formally 
cancel the first. Notification. It was in respect of 107°34 
acres of-- land}! including: the ' 80 acres ‘originally 
notified. 
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The: first Declaration under the Works of Defence 
Act was by Notification No. 125, Exhibit W, of April 
<3th 1936. It was formally cancelled by Notification 137 
of April 5th 1939, Exhibit S-1. On April 6th 1939 by 

Notification 138 (Exhibit S-1) and on June 29th 1939 
by Notification 229 (Exhibit T-1) fresh and more 
extensive declarations were made with which we are 
now dealing. 

This question was considered by:their Lordships of 
the Privy Council in fa Sim v. Collector of Rangoon (1). 
That was a case where a second Notification cancelled 
a previous one made five months earlier, and itself 
embraced only a portion of the land previously notified. 
The value of the land, which was within the original 
jurisdiction of this Court, in Rangoon Town had 
advanced very rapidly between the dates of the two 
Notifications, May and October 1923. 

This Court held in that case that though the word 

“cancelled” was used to mean that the first Notifi- 
cation was either superseded or modified, the first 
Notification practically remained good’ as far as the 
land in question notified under it was concerned. So 
the market value at the date of the publication of the 
first Notification was to be considered. 

It was held in appeal by their Lordships that this 
view could not be taken because it was absolutely in 
the tecth of the wording of the Act. The alteration in 
the Act effected by Act XX XVIII of 1923 was evidently 
not brought to the notice of their Lordships, but 
that is immaterial. The principle remains the same 
whether it is the market value of the land at the date of 
the publication of the declaration under section 6 which 


is to be considered, ‘or the market value of the land at’ 


the date of the publication of the Notification under 
section 4 sub-section (1). 
{h) (1928} LL.R. 7 Ran. 227 (P.C}. 
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Their Lordships went on to say. that the only 
Notification which gave right to take the land in ques- 
tion was the second Notification, and therefore that dat 
must be the date taken. 

In the present case the first Notification was not 
cancelled or superseded. What happened was that the 
second Notification was wider than the first one, and 
embraced not only the land covered by it but more land 
of the claimant in addition. It cannot be said that 
Government had not the right to take the land under 
the first Notification. 

It must be held therefore that as regards the. 
proceedings under the Land Acquisition Act the market 
value must be taken as from 1934 and notas from 1939. 
IT am glad to be able to take this view, as it would 
obviously be unfair to the claimant not only to keep him 
out of his money so long but to saddle him with 
liability for depreciation of his property for nearly five 
years by the mere formal process of issuing another 
Notification regarding the same property. 

As regards the Declaration issued under the Works 
of Defence Act there is no difficulty. Here the Judge 
was evidently wrong in taking ihe date. of the first 
Declaration of 1936. That was cancelled by the second 
Declaration of April 1939, which is the date which 
must be taken into consideration as regards the market 
value of the oil-tanks. 


{In the result their ‘Lordships allowed the two 
appeals in toto with ad valorem costs and restored the 
awards of the Collector. The cross objections filed by 
the respondent for enhancement, of the District Judge’s 
awards were dismissed with costs.] 
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INCOME-TAX ACT REFERENCE. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, 
Mr. Justice Dunkley, and Mr, Justice Mackney. 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA 
v 
A.L.V.R.P. FIRM.*. 


Income-lax—Hindu individed family—Business of banking and money-lending 
in various places—Control of entire business from head office—Single 

+ business in various branches—Family partition—Rangoon business taken 
over by two members of family in partnership—Succession to- business— 

Burma dncome-tax Act, s. 26 (2). 

A Hindu undivided family carried on the business of banking and money- 
lending at various places in India, Ceylon and Burma, with its head office in 
India which controlled and directed the whole business, Some time after the 
separation of Burma from India the family effected a partition and as a result 
two members of the family carried on the Rangoon business in a contractuaj 
partnership. 

Held, that there was one single business conducted at a number of 
branches in different places, and not a number of separate businesses. 
Consequently there was no succession within the meaning of s. 26 (2) of the 
Burma Income-tax Act as regards the business carried on in Rangoon by the 
two members of the family. * 

Commissioner of Income-tax, Burma v. Mansookhlal, [1937] Ran. 26; 
Commissioner of Income-tax, Burma v. N.N. Firnt, 1.L.R. 11 Ran, 501, 
followed. 

James Shipstone & Sons, Lid. v. Morris, 14 T.C, 413, distinguished, 


Foucar for the assessee. Prior io separation of 
Burma the entire family business of the assessee was 
assessed in India as one business. In 1938 there was 
a partition, and two brothers of the family agreed to 
run the Rangoon business in partnership. The Income- 
tax authorities thereupon assessed the Rangoon branch 
as a successor to the former business within the 
meaning of s. 26 (2) ofthe Burma Inconte-tax Act. 
There was no material before the Income-tax authorities 
to warrant such a conclusion. There still was but one 





* Civil Réference No. 14 of 1939.” 
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money-lending business ; it had been split up, but there 
was no succession. To come within s, 26(2) the person 
succeeding must have succeeded his predecésser 
in carrying on the business as a whole. In re 
Commissioner of Income-tax, Burma v. N.N. Firm (1) ;. 
‘Commissioner of Income-tax v. Mansookhlal (2). The 
joint family was carrying on one business in more than 
one place, but it was all one business. London Bank 
of Mexico v. Apthorpe (3). There must be something 
in the nature of a wholly different business, severable 
and severed, in order to render the section applicable. 
See The Commissioners of Inland Revenue v. Turnbull 
Scott & Co. (4). : 


Tun Byu (Government Advocate) for the Crown, 
The assessee’s own contention before the Income-tax 
authorities was that the Rangoon business was a 
separate business. The fact that there was one assess- 
ment on the joint family prior to separation is not 
relevant, see ss. 2 (9); 3, 14 (1) and 55 of the Act. 

The observations of Mosely J. in Mansookhlal’s case 
are applicable in the present circumstances. There 
has been a succession to a separate branch of the 
business. Slockhaum v. Wallasey Urban District 
Council (5). The decision in N.N. Firm’s case, with 
respect, states the law broadly. 

The evidence in this case shows that the Rangoon 
“branch” had its own capital earmarked for it ; it was 
run independently and ifany further capital was needed 
the necessary sum was to be advancedasa loan. A 
partial succession to a Hindu undivided family is not 
repugnant to any notions of law, or the Income-tax Act. 








(i) LL.R. 1i Ran. 501. (3) 3 T.c. 143, 
{2) [1937] Ran, 26 F.B. (4) 12 T.C. 749, 763. 
(5) 95 L.T. 834, 
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See Ram Rakha Wal & Sons, Lid. v. Commissioner of 
Income-tax, Punjab (1). 

“The question whether there was a succession is a 
question of fact, aud if there was material before the 
Income-tax Department to warrant the conclusion at 
which they arrived the High Court will not interfere. 


Foucar in reply. The Income-tax Department itself 
treated the. assessee as oné firm, and now they cannot 
turn round and say that there has been a succession to 
a part of that business. There is nothing extraordinary 
in the fact that a separate capital has been earmarked 
for the Rangoon branch because this is commen in any 
large-scale business carried on in several places. The 
‘Commissioner of Income-tax has himself admitted that 
there have been movements of capital from one place 
to another, and this is common amongst Chettyar 
Firms. 


Dunxey, J.—This reference arises out of the 
assessment to Income-tax of the A.L.V.R.P. Chettyar 
Firm of Rangoon, which is a contractual partnership, 
for the year 1938-39. The point for decision is a 
‘question of succession to a business, under section 
26 (2) of the Income Tax Act, and the original reference 
of the Commissioner of Income Tax was framed on the 
footing that this is a question of pure fact; but in 
Cominissioner of Income Tax, Burma y. S. Mazsookhlal 
(2) this Court held that whenever the facts give rise to 
‘a consequential question whether there is or is nota 
“succession” within the meaning of section 26 (2) of 
the Income Tax Act a question of law is involved, 
As Leach J. said in his judgment in that case, the 
proper legal effect of a proved fact is essentially 
a question of. law. .Consequently, in exercise of our 


(1) LLR. 18 Lah. 325. “>” (2) [1937] Ren. 26. 
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powers under section 66 (4) of the Income Tax Act, by 
our order of the 5th February, 1940, we requested the 
Commissioner of Income Tax to restate the potr? lus 
decision and to provide us with a further and more 
complete statement of the facts. He has now done so, 
and the question which is now submitted for our 
decision reads as follows : 


““ Whether on the facts stated in the assessment record, there 
was a succession, within the meaning of section 26 (2), of the 
contractual co-partnership of the brothers, Petheperumal Chettyar 
and Veerappa Chettyar, to the Ranggon shop of the disrupted 
A.L.V.R.P. family.” , 


Section 26 (2) of the Income Tax Act is as 
follows: 


“26. (2) Where at the time of making an assessment undet 
section 23, itis found that the person carrying on any business 
profession or vocation has been succeeded in such capacity by 
another person, the assessment shall be made on such persor 
succeeding as if he hac been carrying on the business, professior 
or vocation throughout the previous year, and as if he had 
received the whole of the profits for that year,” 


The meaning of this provision was considered by < 
special Bench of this Court in The Commissioner oj 
Income Tax, Burma v. N.N. Firm (4), in which case ii 
was held that where a business is split up and there. 
after another person carries on: part of the business he 
does not succeed his predecessor in carrying on the 
business within section 26 (2) of the Income Tax Act 
This decision is applicable to the facts of the presen 
case. It was affirmed in Mansookhlal’s case (2), and ix 
binding on us. In the course of his judgment ir 
N.N. Firm's case (1), Page C.J. said : 

“ tn order that a person should be beld to have ‘succeeded 
another person in carrying on a business, profession, or vocation 





(4) (1933) LL.R.11 Ran. 501. (2) [1937] Ran, 26, 
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it is necessary. that the person succeeding should have succeeded 
his predecessor in carrying on the business as a whole.” 


With the greatest respect, I am in entire agreement 
with this observation. 

A Hindu undivided family, trading under the 
vilasam of A.L.V.R.P., carried on the business of bank- 
ing and money-lending at Madras, Klang, Colombo, 
Rangoon and Myitkyo. The head office of the family 
was at Devakottai, in the Madras Presidency. Up to 
and including the year 1936-37 the income of the 
family was assessed to Income tax, as a Hindu 
undivided family, in Madras. Following upon the 
separation of Burma from India, the income of the 
family in Burma, that is, from the businesses at 
Rangoon and Myitkyo, was assessed at Rangoon for the 
year 1937-38, In the following year, 1938-39, when 
the assessment came to be made, it transpired that the 
undivided family had partitioned, and as a result of this 
partition two brothers, Petheperumal and Veerappa, 
as a contractual partnership carried on the Rangoon 
business, while Veerappa alone carried on the Myitkyo 
business, The- contractual partnership consequently 
claimed the benefit of the provisions of section 25 (3) 
of the Income Tax Act; but the Income Tax Officer 
held against them that they had “ succeeded ” to the 
Rangoon business, within the meaning of section 26 (2}. 
This decision was upheld on appeal to the Assistant 
Commissioner of Income Tax, out of whose order of 
the 15th May, 1939, the present reference arises. The 
Assistant Commissioner held that the businesses at 
Rangoon and Myitkyo were two separate businesses, 
but that in any case, even if Myitkyo were considered 
to bea branch of Rangoon, the business at Myitkyo 
was so small that the Rangoon business was substan- 
tially ey whole business and therefore there could bez 
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“succession ” to the Rangoon businéss alone, within 
the meaning of section 26 (2); and he cited James 
Shipstone & Sons, Lid. v. Morris (1). In my opiriv., 
the Assistant Commissioner’ took far too narrow a 
view of the matter. It was not right, in considering 
this question, to consider only the circumstances of the 
two concerns in Burma because they alone were 
assessable in Burma ; it was necessary to consider all 
the concerns, or shops, or branches, or whatever one 
may wish to call them, belonging to’ the undivided 
family, and to decide whether the family was carrying 
on one business or a number of separate businesses. 
To my mind, it is clear that the family was carrying on, 
not a number of separate businesses, but a number of 
branches in different places of the same business, and 
until the new partnership applied for the benefit of 
section 25 (3) this was the view of the. Income Tax 
authorities. The family carried on exactly the same 
kind of business at Madras, Klang, Colombo, Rangoon 
and Myitkyo, the head office being at Devakottai. 
At each place there was an agent in charge, but he 
was in constant communication with Devakottai, and 
received his orders from Devakottai, The policy of the 
business as a whole was determined at and directed 
from Devakottai) The accounts of each place were 
despatched at regular intervals to Devakottai and 
were incorporated: in the accounts of the whole 
family business which were maintained there. What 
is the inference arising from these facts? Clearly, 
the inference is that there was one single business 
conducted at a number of branches, and not a number 
of separate businesses. As I have said, this was the 
position accepted by the Income Tax authorities until 
the present question arose. The only facts from which 





(1) 14. P.C, 413, 
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it has been urged that the contrary inference arises are 
that a certain amount of capital was allotted to each 
nlace, and that in respect of all drawings from the head 
office in excess of the allotted capital interest was 
credited in the central accounts and debited in the 
branch accounts as if such drawings were loans made 
by the head office to the branch. But the amount of 
“ capital” at each place was not fixed—it varied from 
time to time, and the credit and debit of interest were 
merely book transactions, and these arrangements 
appear to have been designed for the efficient working 
of the different branches, and not because a separate 
business was carried on at each place. In the course 
of his statement of the case the Commissioner of Income 
Tax has said that “ with numerous money-lending shops 
in different paris, movements of capital and other 
finance are essential between them”, an observation 
which shows that each “shop”, as the Commissioner 
now prefers to call the business carried on at each 
place, was dependant on the other “shops” and 
intimately connected with them, and directly negatives 
the contention that a separate business was carried on 
by the undivided family at each place. 

In the 1937-38 assessment, the family claimed a 
deduction against profits on account of the interest 
debited in the Rangoon accounts and credited in the 
Devakottai accounts, and this deduction was disallowed 
on the ground that it was “ payment made to self”, that 
is, the Rangoon branch was treated by the Income Tax 
officer as part of the Devakottai business. The same 
claim was made and disallowed again in the assessment 
for 1938-39. Itis manifestly unjust for the Income Tax 
authorities to treat the Rangoon branch (as it was 
actually called in the 1937-38 assessment) as a part of 
the family business conducted from Devakottai when it 
suits their purpose, and then subsequently to take the 
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opposite view when a claim on the former footing is 


‘made by the assessees. 


A number of decisions on this question of succession 
to a business have been cited to us, but all these cases 
turn on their own particular facts, and they are of little 
or no assistance in coming to a decision on the facts 
which are before us. In my opinion, the assessees are 
entitled to succeed on the present reference, and the 
question propounded should be answered in the 
negative. The respondent firm is entitled’to the costs 
of the reference against the Commissioner of Income 
Tax, advocate’s fee twenty gold moburs, and to a 
refund of the deposit made on the reference. 


Roperts, C.J.—I agree. 


MAcKNEY, J.—I agree. 


In 1937-38 there was no alteration in the family 
business : bul owing to the fact that Burma became a 
separate political entity the profits and income of the 
business carried on in Burma became liable to assess- 
ment in Burma. The Burma Income-tax Department, 
would not be interested in the other parts of the family 
business unless, for example, the profits ands income 
thereof were brought into Burma. 

When the partition took place in 1938-39 and the 
Rangoon business fell to the partnership of the two 
brothers, it had to be decided what was the relationship 
of the partnership business with the former joint family 
business in Burma, and this could not be decided 
without taking into consideration the nature of 
the whole family business wherever situated, for the 
business in Burma was a part of the family business, 
perhaps.a distinct business, perhaps not. 

In section 26, clause (2), of the Act the words 
“business, profession, vocation” appear to be used as 
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if they were in some sense analogous, LIagree with my 
earned brother Dunkley that it is not possible to regard 
“the various operations of the joint-family in different 
‘countries as being “separate” businesses. They were 
-all very intimately connected together under the one 
organization and control. The business of the family 
was clearly a banking and money-lending business 
‘Carried on in different countries, The difference of 
‘locality surely does not affect the matter at all. The 
‘profits or losses from these various operations were 
pooled not only because they were profits and losses of 
the one family, but because they. were the profits 
or losses of different branches of .the one business, 
Naturally at the family partition the operations in the 
* different localities were dealt with as units: this was a 
very obvious way of making the partition. It does not 
imply that the operations of the family in these different 
places constituted distinct businesses before the 
partition. 

I agree with my learned brother in the view he has 
taken of the manner of the payment of interest by the 
various branches on the capital employed by them. 
“This was the easiest way of ascertaining whether any 
particular branch was a source of profit or loss. 

In my opinion the natural interpretation of the facts 
‘stated in the assessment record is that there was no 
“succession within the meaning of section 26 (2) of the 
Act of the contractual co-partnership of the two 
‘brothers to the Rangoon shop of the A.L.V.R.P. family. 


53 


1940 
En v6 
THE Comes 
SIONER oF 
INCOME TAL, 
Burs, 


v. 
ALVEE, 
FIR, 


MACENET,J 2 


54 


1940 


Aug. 23. 


RANGOON LAW REPORTS. [1942 


COURT-FEES ACT REFERENCE. 
Before Mr, Justice Ba U. 


U KYAW ZAN 
vd. 
U TUN HLA U anp orHERs.* 

Court fees—Suit for possession of immovable property—Specific Relief Act, s, 9— 
Dismissal of suit—Application for revision—Court Fees Act, s. 7, Sch. I, 
arts. 1, 2, 14. 

On an application for revision arising out of a suit instituted under s. 9 of 
the Specific Relief Act the court fee payable is the same as has been paid on 
the plaint, i.c. on one half the value of the property. What art. 14, Sch: I of 
the Court Fees Act means is that on an application for revision the same 
amount of court fee is payable as has been paid on the plaint in a case where 
the subject Mes in Gee) ppteds the same both in the suit and in revision, 

Jes 
Sein Tun dung for the applicant. There isno right 

of appeal in respect of a suit under s. 9 of the Specific 
Relief Act, and the party can only come up'to the High 
Court in revision. Under art: 2 of Sch. I of the 
Court Fees Act the plaint in the suit has to bear half 
the court fee payable in a regular suit for possession, 
and an application in revision must also bear the same 
court fee unless there is some other statutory provision 
governing the case. Art. 2 originally éontained the 
words “or the memorandum of appeal”, but these 
were deleted by the Court Fees (Amendment) Act of 
1870 as it was discovered that there was no right of 
appeal in such cases. This, however, shows that the 
intention of the Legislature was to treat the ‘plaint and 
the memorandum of appeal on the same footing for the 
purposes of the Court Fees Act, and a revision appli- 
cation should therefore be held not to.require any 
greater fee than that paid on the plaint. | 


Tun Byu (Government Advocate) for the Crown. 
The court fee payable on a memorandum of appeal 
need not necessarily be the same as that paid on the 


* Reference arising out of Civil Revision No. 155 of 1940 of this Court. 
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plaint. It would depend to a large extent on the value 
of the subject matter in appeal. 

‘The concession given in art. 2 of Sch. I of the 
Court Fees Act is in respect of plaivts only; if 
the Legislature had any other intention it would have 
made it clear when it deleted the words “or the 
memorandum of appeal” from this article. Ther 
is nothing unreasonable in this view. S. 9 of the 
Specific’ Retief Act is meant to provide a simple 
remedy in ccriais cases. If the plaintiff fails therein 
he is expccicd to bring a regular suit. If he.does not 
choose to (de so {here is no reason why the langudge of 
the statute should be strained to give him a concession. 
The value of the subject matter in dispute should 
determine the court foc, and reading s. 7 with art. 1 of 
Sch. I the fidi fee is payable. isa case “not other- 
wise provided for” within the meaning of art. 1. 

Ba, U, J.—The applicant in this case filed. a suit 
under section 9 of the Specific Relief Act in the Sub- 
divisional Court of Kyauktaw, Akyab District, against 
the respondents for possession of a mili and its site. 
He paid court fee on half the value of the mill and site 
which he valued at Rs. 4,500. The suit was contested 
and it was eventually dismissed. The applicant has 
therefore brouglit the case up to this Court in revision 
and paid the same amount of court fee on his appli- 
cation as he paid on his plaint. The Taxing -Master 
takes objection to this and directs the applicant to pay 
court fee according tc Article 14 of Schedule I of the 
Court-fees Act. 

I do not agree with ,the learned Taxing Master. 
Under Article 14, Schedule I, of the Court-fees Act, an 
application for revision must be stamped with a Rs. 2 
‘stamp if the value of the subject-matter in dispute 
-does not exceed Rs. 25 but where the value of the 
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subject matter in dispute exceeds Rs. 25 the’ court fee 
payable onan application for revision is the same: as the 
court fee payable on a memorandum of appeal. The 
question as to what court fee is payable on a memo- 
randum of appeal depends upon what the value of the 
subject-matter in dispute in appeal is. If the subject- 
matter in dispute in appeal is the same as the subject- 
matter in dispute in the suit, then the same fee-must be 
paid on the memorandum of appeal as has been paid on 
the plaint. The fee payable on a plaint is to be calcu- 
lated according to the scale as laiel down in section 7 
read with Schedule I, Article 1, of the Court-fees Act. 
If the subject-matter in dispute in appeal is not the 
same as the subject-matter in the suit then the payment 
of the court fee depends upon what the value of the 
subject-matter in dispute in appeal is. If the value of 
the subject-matter in dispute in appeal is less than the 
value of the subject-matter in the suit, then the court 
fee payable on the memorandum of appeal will be less 
than the fee paid on the plaint [Im re Porkodi Achi 
(1) ]. Therefore, the decision of the question now 
involved in this case will depend on what the subject- 
matter in dispute in a suit under s2ction 9 of the 
Specific Relief Act is. Ths subject-matter in such a 
suit is immovable property but the relief claimed is 
possession only, The question of title, if necessary, 
must be adjudicated upon in a separate suit. If sucha 
suit is instituted, as is sometimes done, it means that 
court fee has to be paid twice'in respect of the same 
subject-matter though not necessarily by the same 
party. It, therefore, appears to my mind thai the 
Legislature has advisedly laid it down in Article 2, 
Schedule I, of the Court-fees Act that the court fce 
payable on a plaini in a suit under section 9 of the 


(1) (1921) LL.R. 45 Mad, 246, 
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Specific Relief Act should be half the value ‘of the 
subject-matter in dispute. If an appeal were to lie 
“L.crm.a decree or order passed in such a suit, the same 
amount of court fee would have to be paid on the 
memorandum of appeal as has been paid on the plaint 
for the subject-matter in dispute and the relief claimed 
both in the appeal and in the suit will be the same. 
In fact, that was what was in the mind of-the Legis- 
lature when they passed the Court-fees Act (Act VII of 
1870), for Articlé 2, Schedule I, provided that the same 
amount of court fee was payable both on the plaint and 
on the memorandum of appeal in a suit instituted 
under section 9 of the Specific Relief Act, Only when 
it.was discovered later that no appeal Jay from a decree 
or order passed in a suit under section 9 of the Specific 
Relief Act, the words “memorandum ofgappeal” were 
deleted from the said Article by Act XX of 1870. 
Therefore, what in my opinion Article 14, Schedule I, 
of the Court-fees Act really means is that on an appli- 
cation for revision the same amount of court, fee is 
payable as has been paid on the plaint in a case where 
the subject-matter.in dispute is the same both in the 
suit and in revision. It would be against every 
principle of justicé, equity. and good conscience if more 
court fee is to be paid on an application for revision 
than on a plaint in a case where the subject-matter in 
dispute is the same both in revision and in the suit. 
Besides it is a well-known and well settled principle of 
interpretation that a fiscal statute should be construed 
strictly and that where there is a doubt the doubt 
should be resolved in favour of the subject. Therefore 
I hold that on an application for revision arising out of 
a suit instituted under section 9 of the Specific Relief 
Act the court fee payable is the same as has heen paid 
on the plaint. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Dunkley and Mr. Justice Blagdeu. 
SHWE HLA U and orueErs v. THE KING.* 


Interpretation of Statute—Offence commilted prior to amending Act—Convic 
tion after amending Act comes iuto force—Punishment incurred by comms. 
sion of offencc—Conviction'only proof of accused's guilt—Enactment! prior 
to amendment applicable—Penal Code, s,307—~Penal Code, and Code of 
Criminal Procedure (Amendment) Act (IV of 1 940), s. s. General Clanses 
Act, s. 5. 

The provisions of Burma Act IV of 1940 whieh erent’: s. 397 of the 
Penal Code have no application to offences which were committed before the 
date oa which the Act came into force, viz, 16th March 1940. Consequently 
the provisions of s. 397 of the Penal Code, as they existed prior to the amend- 
ment, are applicable toacase in which robbery took place before the 14th 
March 1940, although the accused was convicted after that date. 

It is by reason of the commission of the offence that the offender incurs (he 
punishment and not by reason of his conviction by a criminal Court. The 
trial, ending in a conviction, is merely the means whereby a Court of 
Criminal Justice ascertains that the accused is the person who has incurred the 
punishment by having committed the offence. 

Maung Nge v. The King, Cr. Ap. Nos, 441, 442 of 1940, H.C. Ran, 


affirmed. Ref 2G3 C1942 
U Ni (Government Advocate) for the Crown. 


Dunxey, J.—The four appellants were convicted 
by the Subdivisional Magistrate of Buthidaung of the 
offence of robbery, under section 392 of the Penal 
Code, and in the case of three of the appellants the 
learned Subdivisional Magistrate held that section 397 
of the Code was applicable and therefore the minimum 
sentence which could be passed on them was seven 
years’ rigorous imprisonment, The remaining appel- 
Jant was sentenced to two years’ rigorous imprisonment. 

The robbery occurred on the 17th February. On 
that date the informant Abdul Motaleb and his fricnd 





* Criminal Appeals Nos. 676 to 679 of 1940 from the order of the Sub- 
divisional Special Power Magistrate of Buthidaung in Cr. Regular ‘Trial No, 37 


of 1940. 
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Abdul Hussein went out to buy acow. Abdul Motaleb 
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had a sum of Rs, 15 with him for this purpose. They Sawe Ht ELA 


went to ‘Bookay’ village auc enquired of several persons 
whether there was a cow for sale, but they were unable 
f° purchase one. Abdul Motaleb showed his money 
o these persons and there is #0 doubt that he had a 
sum of Rs. i5 on his person at that time. When the 
two were rcluming horace, on the way they were 
attacked by robbers aud Abdul Motaleb’s coat was torn 
off his body aud taken away by the robbers but was 
subsequently found, and it was then discovered that 
the three five-rupe¢ notes had been taken out of the 
pocket. WBoth Abdul Motaleb and Abdul Hussein 
made their report immediately to the headman, and 
there can be no doubt abou! ihe fact that Abdul Motaleb 
was robbed as they slated. In the report to the headman 
they said that they had recoguized three of the robbers, 
namely, Shwe Hla U, Shwe Pru Aung and Shwe Tha 
Aung, Certain persons who came to their assistance 
said that they had seen the robbers running away and 
they also recognized Ehese same appellants. The 
fourth appellant Kyaw Zan Hla was subsequently 
identified by Abdul Motaleb and Abdul Hussein at 
ani identification parade. “ There was therefore ample 
evidence to support the convictions of these appellants, 
The appellants in their defence set up alibis, but the 
trial Magistrate has given full consideration to the 
defence evidence aud has shown that all the appellants 
were unable te bring evidence to prove that they were 
in other places at the timc when this robbery occurred. 
There can be no doubt that the appellants have been 
rightly convicted. The Magistrate held that the 
appellant Shwe Hla U was armed with a local made 
gun, that Shwe Pru Aung was armed with 2 dagger 


and that Kyaw Zan Hia was armed with a dah, and his. 


findings in this respect are justified by the evidence. 


THE Tune. 


DUNKIEY, Te 


60 


isso 


RANGOON LAW REPORTS. {1941 


These appeals have come beforea Bench on a 


Saws Fi HuaU certificate of my brother Mackney. On the 16th 


THe Kine, 


DUNELEY, J. 


March, 1940, Burma Act IV of 1940 came into fores, 
and by this Act the words “ uses any deadly weapon ” 
were deleted from section 397 of the Penal Code. My 
brother Mackney has taken the view that this Act is 
applicable to all offences, whether committed before 
or after the 16th March, the trial of which did not 
conclude until after the 16th March, and that therefore 
section 397 had no application in the present case, 
His view is that the punishment for an offence under 
the Penal Code is not incurred until conviction and 
a person incurs no punishment who is not convicted. 
My brother Mosely took the opposite view in Criminal 
Appeal No. 441 of 1940 and, with the greatest respect, 
his reasoning cannot be assailed. The matter is 
concluded by the provisions of section 5 of the 
General Clauses Act of 1898. Section 5 says this : 


“Where any Act repeals any enactment hitherto made or 
hereafter to be made, then unless a different intention appears 
the repeal shall not * * * 

“(d) affect any penalty, forfeiture or punishment incurred in 
respect of any offence committed against any enactl- 
ment so repealed.” 


In Criminal Appeal No. 551 of 1940 my _ brother 
Mackney, referring to Burma Act IV of 1940, said 
this : 

“There is nothing in this Act to suggest that-the amendment 


shall not affect the law previously applying to offences already 
committed but not tried.” 


This observation is contrary to the fundamental 
principle of the interpretation of ‘statutes, that no 
statute shall be deemed to have retrospective cflect 
unless the statute itself expressly states that it is to be 
retrospective. The view which Mackney J. is now 
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expressing appears to be that the punishment for an 
offence is not incurred until the offender is convicted 
at a trial ; but that view is, in my opinion, contrary to 
the plain meaning of almost any section of the Penal 
Code. Opening the Penal Code at random I happen 
to open itat scction 302, which says that whoever 
commits murder shall be punished with death or 
transportation for life and shall also be liable to fine. 
The same form of words will be found in any section of 
the Penal Cody: which imposes a punishment. It is by 
reason of the commission of the offence that the 
offenderincurs the punishment and not by reason of 
his conwWetion by «a criminal Court, and clearly that 
must be so, for if would be illogical to hold that an 
offender is liabic to punishment only by reason of his 
conviction for the offence and not by reason of his 
commission of the offence. The trial, ending in a 
conviction, is merely the means whereby a Court of 
Criminal Justice ascertains that the accused is the 
person who has incurred the punishment by having 
committed the offence. In my opinion, the provisions 
of Burma Act IV of 1940 have no application to offences 
which were cornimitled before the 16th March, 1940. 
Consequently, ibe provisions of section 397, as 
they existed prior to the amendment, are applicable to 
the appellants Shwe Hla U, Shwe Pru Aung and Kyaw 
Zan Hla. The appellants have been rightly convicted. 
The sentences passed upon Shwe Hla U, Shwe Pru 
Aung and Kyaw Zan Hla were legally necessary and 
the sentence passcd on Shwe Tha Aung erred, if at all, 
on the side of leniency. These appeals are therefore 
dismissed. : 








BLAGDEN, J.—-On the merits, or rather demerits, of 
this appeal I agree with my Lord’s judgment and have 
nothing to add. 


61 


1940 
SHWE His U 
D2 
TuHE Kine. 


DUNELEY, }. 


62 


1940 


RANGOON LAW REPORTS. [1941 


As to the effect of the partial repeal of, section 397 


Sawe HI HiaU of the Penal Code as from midnight of the 15th/16th 


Tart KING. 


March 1940 on the liability of those who at that 


Braepen, J, Moment were guilty but as yet unconvicted of offences 


under that section the judgment of my brother Mosely 
in Maung Nge and one v. Regem (Criminal Appcals 
441/442 of 1940) seems to me clearly right. 

Section 5 of the Burma General Clauses Act 1898, 
omitting words which are for this purpose immaterial, 
provides as follows : 

“When any Act repeals any enactment * * the repeal 
shall not * * affect any * * punishment incurred in 
respect of any offence committed against any enactment so 


repealed or * * any * legal proceeding * * in respect 
of any such punishment * * and * * any such punishment 


may be imposed as if the repealing Act had not been passed.” 


In the view of Mackney J., as I follow it, a criminal 
as such has not incurred a punishment unless aad 
until he is sentenced. By committing a crime he. has 
only “incurred” risk of punishment. * -* 

But if this be right the last 16 words which I have 
read are absolute nonsense. A particular punishment 
for a particular crime can only be “imposed” once, 
and if a punishment be not “incurred” till it is 
“imposed’” and had been “imposed” before the 
repealing Act it would be idle to provide that the same 
punishment. might be “imposed” again after the 
repealing Act. ‘ 

Therefore, as I see it, the Legislature has clearly 
distinguished between the “ incurring ” and the “ impos- 
ing” of a punishment. The language of the section 
makes it plain that they are two different things taking 
place at two different times. Obviously, the incurring 
of the punishment must precede its imposition, and 
granted that a punishment is “ imposed ” when sentence 
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is passed, the only preceding events which could 
possibly be said to constitute its “incurrence” are 
(a) The making of the charge : or 
(b) The arrest of the accused or 
(c) The committing of the crime 
A man does not incur a punishment merely by being 
arrested for or charged with a crime, for either event is 
quite consistent with his innocence. Moreover if a 
punishment is “incurred” at the moment of arrest 
or charge before a repealing Act, though sentence 
is not passed tul after it, what is the position if, betweez 
these two events, the culprit escapes and is at lacge at 
the moment the repealing Act comes into force? The 
only possible conclusion is that a punishment is 
“incurred " when acrime then involving that punish- 
ment is committed. This conclusion is in my opinion 
favoured by considerations alike of common sense and 
of English grammar and I am not surprised io find that 
there is authority for it. < 
Section 38 (2) of the English‘ Interpretation Act 
1889 is in terms in all material respects identical with 
the section now under consideration. In Ex partie 
Raison (1) the applicant had been adjudged bankrupt 
.under the Bankruptcy Act 1883 shortly before the 
coming into force of the Bankruptcy Act 1890. The 
latter repealed the provisions of section 28 of the 1883 
Act relating toa bankrupt’s discharge and substituted 
other provisions less favourable to bankrupts. Cave J. 
held that the applicant’s right to apply for his discharge 
was a right acquired at the moment he became 
bankrupt though it was not then immediately effective, 
and, consequently, that the application fell to be decided. 
under the repealed section 28 of the 1883 Act and not 
under the new section 8 of the 1890 Act. 





(1) 6OLJ. Q.B. 206. 
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1940 If a right is “ acquired ’’ when it vests, even though 
guwe HiaU itmay never become exercisable, a punishment is in 
Tae kine. My Opinion “incurred ” whena person becomes legally 
liable to that punishment even though he may escape 
detection, escape arrest, or escape conviction. I there- 
fore share the opinion of Mosely J. and of my Lord. 


BLacpen, J. 
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CRIMINAL REVISION. 


Before Mr. Justice Sharpe and Mr. Justice Biagden 


MA TIN TIN v. MAUNG AYE.* 


Maintenance order—Arrears of maintenance—Single warrant for several 
months’ arrears-—luprisonment for more than a month—Criminal 
Procedure Code, s, 488(3) and (7)—Sentence imposed already served— 
Enhancement of sentence—Costs on revision. 

When a wife applies to enforce 2 maintenance order and in a single 
application includes arrears which cover several months, then the magistrate 
has power under s. 488 (3) of the Criminal Procedure Code to sentence the 
defauller to more than one month’s imprisonment. He may sentence the 
defaulter to one month's imprisonment for each full month’s arrears of 
maintenance and to a further month for any broken period over and above the 
completed number of months’ arrears which falls short of another complete 
month, 

Allapichai v, Molédin Bibi, LL.R 20 Mad. 3; Bhiku Khan vy. Zahuran, 
LL.R.25 Cal. 291 ; Emperor v, Beni, LR. [1938] All. 750, followed, 

Zaw Ta v. King-Emperor, 7 U.B.R. 351, dissented from, 

The High Court has power to enhance a sentence in a proper case and that 
Power is not lost where a sentence which ought to be enhanced has, before the 
Court cau consider the question, alregdy been served, 

‘Maung Kyi Pe v. Ma Htu In, 1.L.R, 10 Ran. 176, distinguished, 

The Court should, however, always beagluctant to enbance the sentence of a 
person who does not himself institute the proceedings which brings his case to 
the notice of the Court, especially When the sentence has been almost wholly 
served. 

Section 488 (7) of the Code of Criminal Procedure gives the High Court 
power, when disposing of applications to revise orders made under that 
section, to make such order as to costs as it considers just. 

Refi os CigyiJR. 
Ba Maung for the applicant. 


Rafi for the respondent. 


This application came on for hearing in the first 
instance before Ba U J. His Lordship found'that there 
was a conflict of decisions on the point and therefore 





* Criminal Revision No. 317B of 1940 fromthe order of the ist Additional 
Magistrate (1) of Rangoon in Cr. Misc. Trial No. 102 of 1939. 
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thought it advisable that the case should be dealt with 
by a Bench. The order was as follows : 


Ba U, J—This is an application for enhancement of the 
sentence of simple imprisonment passed on the respondent under 
section 488 (3) of the Code of Criminal Procedure. . 

The respondent was directed by the First Additional Magis- 
trate of Rangoon in his Criminal Miscellaneous No. 171 of 1934 
to pay Rs. 40 a month for the maintenance of the applicant who 
is his wife. He carried out the order more or less regularly up to 
June 1938 when he began to fall into arrears. The arrears 
continued up to April 1939, whereupon the applicant applied for 
recovery of the arrears by arrest and imprisonment of the 
respondent. The respondent appeared and pleaded inability to 
pay. He was thereupon sentenced to suffer one month’s simple 
imprisonment. Now, the submission made on behalf of the, 
applicant is that the maximum imprisonment that can be imposed 
under section 488 (3) of the Code of Criminal Procedure is one 
month for each month's arrear, or a portion of each month's arrear, 
and asin this case the arrears are for eleven months the magistrate 
should have given the respondent eleven months’ imprisonment. 

On the other hand, learned counsel for the -respondent 
contends that where a claim for accumulated arrears of 
maintenance for several months is made in one proceeding and a 
single warrant is issued for the levy thereof the maximum 
imprisonment that can be imposed is one month only: 5 

The decisions on this point are not unanimous. The earliest 
decision given is in Queen-Empress v. Narain (1) where a Full 
Bench of the Allahabad High Court said: 

“Where a claim for accumulated arrears of maintenance for 
several months arising under several breaches of an 
order for maintenance is dealt with in one proceeding. 
and. arrears levied under a single warrant, the 
Magistrate, acting under s. 488 of the Criminal 
Procedure Code, has no power to pass a heavier 
sentence in default than one month’s imprisonment, as. 
if the warrant only related to a single breach of the: 
order.” 





(1) (1887) LL.R. 9 All. 240, 
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This was dissented from by a Bench of the Madras High Court 
in Allatichai Ravuthar v. Mohidin Bibi (1) where the learned 
Judges said ; 

“The imprisonment provided by section 488, Criminal 
Procedure Code, in default of payment of maintenance 
awarded is not limited to one fionth. The maximum 
ifaprisonment that can be imposed is one month for 
each month's arrear, and if there is a balance 
representing the arrears for a portion of a month, a 
further term of a month’s imprisonment may be 
imposed for such arrear.” 

The same point subsequently arose for decisicn before a Bench 
of the Calcutta High Court in Bhiku Khan v. Zahuran (2) where 
the learned Judges followed the decision cf the Madras High 
Court$h preference to that of the Allahabad High Court. 

All these three cases were considered by a Bench of the late 
Chief Court of Lower Burma in Zaw Tay. King-Emferor (3) and 
the learned Judges there held that the decision given by the 
Allahabad High Court was correct and refused to foliow the 
decisions of the Madras and Calcutta High Couris. 

The ijatest decision on this point is given in the case of 
Emperor v. Beni (4) where a Full Bench of the Allahabad High 
Court reviewed all the case law and said that the decision given 
in Quecn-Empress v. Narain (5) was incorrect and that the decision 
of the Calcutta and Madras High Courts was correct. 

In view of this conflict of decisions I am of opinion that this 
case should be dealt with by a Bench. Place this case before the 
Senior Vacation Judge for orders. 


SHARPE, J.—The respondent and the applicant are 
husband and wife respectively, and in 1934 an order 
was made under sub-section (1) of section 488 of the 
Code of Criminal Procedure directing the respondent 
to pay the applicant a monthly allowance of Rs. 40 for 
her maintenance. ; 

The respondent was always a bad payer under this 
order and in May of last year he was eleven months in 
arrear, so, on the 4th May 1939, the applicant applied 


(1) (1896) LLL. 20 Mad. 3. 3) 7 L.B.R. 3515 
(2) (1897) LL.R. 25 Cal, 291. (4) LLR. [1938] All. 750. 
(5) (1887) LLL.R. 9 AML. 240, 
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to the First Additional Magistrate, Rangoon, to enforce 
the order to the extent of Rs. 446, Rs. 284 of which 
was arrears due in a previous case, since closed, which 
had been launched by the applicant with a view to 
obtaining the payment of what was due to her under 
the original maintenance order, Rs. 160 of which was 
four months’ arrears from January to April 1939, and 
Rs. 2 for the costs of the application. ; 

It was not till the 30th of May of this year that the 
respondent was finally brought before the First 
Additional Magistrate. In the months which had 
intervened since the application was filed on the 
4th May last year something like a dozen warrants for 
the arrest of the respondent had had to be issued. It 
appears that he always managed to receive informal 
intimation from some apparently secret source that a 
warrant had been issued and he kept out of the way 
and avoided the execution of the warrant until it had 
expired and, as I say, altogether something like a dozen 
warrants had to be issued before he was finally brought 
before the Magistrate. ; : 

‘On the 4th June this year the Magistrate committed 


: the respondent to one month’s simple imprisonment in 
‘ respect of the eleven months’ arrears which I have 
' mentioned. Within a week of that order being made 


the present application was filed in this Court, which 
application is one to revise the order of one month’s 
imprisonment witha view to the respondent being 
committed to eleven months’ imprisonment, namely 
one month for each month of the arrears -outstanding. 
On the 19th June the present application for revision 
was admitted, but the case did not come into the list 
for hearing. until the 16th July, by which time the 
respondent had come out from jail having served the 
term of one month’s simple imprisonment. The case 
came in the first instance before Ba U J. who on the 
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23rd August made an order under which he reviewed 
certain conflicting decisions on the main point in this 
case arid in which he expressed the opinion that the 
case should be dealt with by a Bench and so the matter 
has come before us. 

The point in the case turns upon the construc- 
tion wKich is to be put upon sub-section (3) of section 
488 of the Code of Criminal Procedure. The two 
points of view advanced before us are, on the one hand, 
that, if there is only a single application in respect of 
arrears uncer a maintenance order which arrears cover 
a period of several months, the defaulter can only be 
imprisoned for one month, while on the other hand it 
is urged that where the husband is in default for several 
months he may be imprisoned for as many months 
as his wife’s maintenance allowance is in arrear notwith- 
standing the fact that only one application is made to 
enforce it. 

Mr. Rafi on behalf of the husband-respondent has 
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rightly pointed out that early in sub-section (3) there ' 


appear the words “for every breach of the order” and 
that those words cover all the succeeding words in the 
sub-section down to the commencement of the proviso. 
But it seems to me, reading the sub-section, that for 
every breach of the order the Magistrate may do two 
things: (1) he. may issue a warrant for levying the 
amount due in the manner provided for levying fines, 
and (2) he may sentence such person, for the whole or 
any part of each month’s allowance remaining unpaid 
after execution of the warrant, to imprisonment for 
a term which may extend to one month. In other 
words, one of the two things which he may do is that 
for every breach of the order he may sentence the 
défaulter, for the whole or any part of each month’s 
allowance remaining unpaid, to imprisonment which 
may extend to one month ; so that, if the arrears amount 
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to more than one month, for the whole or any part of 
each month’s arrears the defaulter may be imprisoned 
for a term up to one month. But reading the sub- 
section in the way Mr. Rafi asks us to do, it appears to 
me to result in the word “each” not having assigned 
to it its ordinary, or indeed any, meaning. Mr. Rafi 
really wants us to read the sub-section as saying “for 
the whole or’ any part of any monthly allowance”, 
which words would, if they were there, correspond with 
the words in sub-section (1) of section 488; bui the 
words are different in the two sub-sections and I am of 
opinion that its usual and ordinary meaning must be 
given to the word “each”, and, if that is done, then, so 
it seems to me, it follows that the defaulter may be 
imprisoned for a term up to one month in respect of 
each month’s default. 

That is my reading of the sub-section without 
reference to the authorities which have been cited 
before us. I think that I need only say this about all 
but one of the authorities which weré cited before us; 
that the High Courts of Madras, Calcutta and Allahabad 
all now take a view contrary to that urged upon us by 
Mr. Rafi, and that the interpretation which I have 
just suggested. as.the correct one is the one which 
those three High Courts have now adopted. See 
Allapichai Rawthar v. Mohidin Bibi (1), Bhiku Khan v. 
Zahuyan (2), and Emperor v. Beni (3). Formerly the 
Allahabad High Court took ihe same view as Mr. Rafi 
has urged upon us but that view was alteréd by the 
Allahabad High Court by the Full Bench decision of 
five Judges in the 1938 case. We were also told by 
U Ba Maung, on behalf of the wife-petitioner, that the 
Lahore High Court had recently taken the same view 
as is now taken by Madras, Calcutta and Allahabad, but 


(1) (1896) LL.R. 20 Mad, 3. (2) (1897) LL.B. 25 Cal, 291. 
(3) LL.B. [1938] All. 750. 


1941] RANGOON LAW REPORTS. 


we were not referred to any decision of that Court in 
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1940 


an authorized report. The one case about which I matin 
will say something is the case of Zaw Ta v. King- yaoxd aye 


Emperor (1), which is a decision of « Bench of two 
Judges of the late Chief Court of Lower Burma in 1914. 
‘In my judgment, from that decision, which is not 
binding on us, we must, with all respect, dissent. 1 
will not make any observations about the judgment 
in that case delivered by Sir Henry Hartnoll who 
confessed that his own view was that the meaning of 
the words of {his sub-section is not too clear, but it is 
about the judgiucnt of Ormond J. that I desire to say 
something. After a careful analysis of the wording of 
the sub-section, Ormond J. states it as his conclusion, 
at page 355, that he reads the words in question as 
meaning “lor the whole amount or any part of @ 
month's allowance remaining unpaid on cach occasion 
after the execution of a warrant.” Those are the exact 
words of the sub-section with the substitution of “a” 
for “cach”, %vhich, with the greatest respect to 
Ormond J. %s, in my judgment, the very thing which 
must be avoided. The word used is “each” and not 
“a” and we inst give to “ cach ” its ordinary and usual 
meaning aud when that is done it appears to me that the 
proper construution of sub-section (3) is that, when a wife 
applies to culorce agnaintenance order and in a single 
application includes arrears which cover severai months, 
then the M.yistrate has power to sentence the defaultez 
to more than onc month’s imprisonment. He may, as 
I read the sub-section, sentence the defaulter to one 
month’s imprisonment for each full month's arrears of 
maintenance and to a further month fer any broken 
period over and above “that completed number of 
months’ arrears which falls short of another complete 








(1) 7 L.B.R, 351. 
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month. That is how I read the sub-section, and the 
question now is, what is to be done in the present casc ? 
It is said that it is impossible for us to’ know 
for certain whether the Magistrate who made the 
order which is the subject-matter of this application 
would have sentenced the respondent to more than one 
month even if he had thought that he had power to do 
so. Itis true that it does not appear from the wording 
of his order, which is a very short one, that he did 
wish to do that, but, from the written statement,of the 
respondent which has been filed before us in this 
Court, it appears that the question of the Magistrate’s 
power to award more than one month’s imprisonment 
in this connection was very fully gone into before him, 
and it is impossible to imagine that there would have 
been as elaborate an argument as there was before him 
on this question if he had been of the opinion that, in 
any event, whether or not he had this power, he was 
not going to avail himself of it, 
I think this is a very bad case and I have no“ doubt 
thatthe Magistrate would have sentenced this respond - 
,ent to more than one month if he had been satisfied 
that he had the power to do so. In any event I am 
prepared to say that I myself think that in this particular 
case one month was wholly inadequate. That being 
my view of the sentence imposed and of the powers of 
the Magistrate, the question still remains whether we 
-should now enhance the sentence or not, and, if so, to 
what extent. i 
It is not suggested—and I do not think that, as a 
matter of law, it could be suggested—that this Court 
cannot enhance a sentence which has been wholly 
served. But this Court should, however, in my 
judgment, always be reluctant to enhance the sentences 
of persons who do not themselves institute the 
proceedings which bring their cases to the notice of 
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this Court, and especially reluctant not to enhance the 
sentences of such persons when they have almost 
completed the term for which they have been commit- 
ted. Here the matter goes further. The respondent & 
has been already out from jail for about two and-a-half 
months, It is not the fault of the applicant that this 
case has not been disposed of till that state of affairs 
has been brought about. The sentence being only one 
of one month it was impossible that this case could in 
the circumstances be disposed of before the man had 
served his month. I fully appreciate that this case is 
different from cases of a strictly criminal nature where 
the man is sentenced toa term of imprisonment and 
there is no escape for him from that imprisonment, 
while here, whatever the sentence may be, the man can 
escape the whole of it by paying up what is due; but, 
on the other hand; I! must call attention to this 
additional fact, that on the 16th July—that is, about a 
fortnight after he came out from the term of imprison- 
ment imposc® upon | him on the 4th June—the respond- 
ent was again committed to serve anolher month for 
séveral months’ arrears accumulated since May of last 
year when the application giving rise to the present 
case was filed. From this second term of one month 
the respondent has already been released for about a 
month. In all these circumstances I] am certainly not 
prepared to revise the Magistrate’s order to the extent 
of sending the respondent back for afurther ten months 
in respect of the arrears for the period of eleven months 
down to May 1939, or, indeed, for any further substan- 
tial period at all, allhough it is an extremely bad case. 
We have now decided the principle and‘in future this 
Magistrate and others will act upon it. 
U Ba Maung has told us that what his client really 
wishes to achieve in this case is to establish the power 
of the Magistrate to award, on any fulure occasions that 
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* may arise, more than one month if there are then more 


than one month’s arrears outstanding, and that his client, 
the applicant, will be content if the order of the 
Magistrate of the 4th June is revised to the extent of 
some small, or nominal, additional term of imprison- 
ment, and I think that that is the proper course for us 
to adopt. : 

The Magistrate’s order will.be revised to the cxtent 
that in lieu of his order dated the 4th June 1940 that 
the respondent shall be imprisoned for one month we 
order him to be imprisoned for one month and one 
day, so that he now has the nominal term of one day 
still to serve. 

The husband-respondent has strenuously opposed 
the present application in revision and has filed in this 
Court the lengthy written-statement, as he calls it, to 
which I have had occasion to refer. Sub-section (7) of 
section 488 gives the Court power in dealing with 
applications under.that section to make such order as 
to costs as may be just and I read these words as giving 
us power now to make such order as to costs as we 
consider just, for we are a Court dealing. with an 
application under section 488. I think that the 
respondent must pay the applicant her. costs of this 
revision application. which, having regard to all the 
circumstances of the case, including the fact that her 
learned advocate has had to appear and argue the case 
on two occasions—once before Ba U J. and once before 
us—should include an advocate’s fee of fifteen yold 
mohurs as well as the other usual costs; such as the 
stamp on the application and the stamp on the power. 

Bracpen, J.—Section 488 (4) and (3) of the 
Criminal Procedure Code so far as is material read thus : 


“(1) If any person having sufficient means neglects or refuses 
to maintain his wife or his legitimate or illegitimate child unshle 
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fo maintain itself . . . . a Magistrate of the first class may, 
upon proof of such neglect or refusal, order such person to make 
a-monthly allowance for the maintenance of the wife or such 
child, at such monthly rate, not exceeding ose hundred rupees in 
the whole, as such Magistrate thinks fil and lo pay the same to 
such person as the Magistrate from time to time directs. 

(3) If any person so ordered fails withoul suficrent cause lo 
comply with the order, any such Magistrate miy, for every 
breach of the order, issue a warrant for levying the amount due 
in manner hereinbefore provided for levying fines, and may 
sentence such person, for the whole or any part of each month’s 
allowance remaining unpaid after the execution of the warrant, to 
imprisonment for a term which may extend to one month or until 
payment if sooner made :"" 


U Ba Maung for the petitioner invites us to 
construe the words “each month” in sub-section (3) 
without regard to the earlier words of the sub-section 
which regulate the conditions precedent to any 
sentence of imprisonment, and as mercly regulating 
the amount of imprisonment that may be given on 
any one dccasion, That, I think, isthe natural meaning 
of those words read without the earlier words of the 
sub-section. Ifa pile of (say) buns is displayed in a 
shop window under the label “1 anna each ” that would 
not mean that the shopkeeper was only prepared to sell 
‘one bun ata time. A hungry, or greedy, customer 
could’ perfectly well purchase eleven buns, provided of 
course he had eleven annas. 

Mr. Rafi for the respondent contends that the 
phrase “ each month’s allowance remaining unpaid ” js 
the same thing as ‘“‘ every breach of the order.” Force 
is lent to this argument by the fact that sub-section (1} 
contemplates an order bidding a man to pay a monthly 
allowance. There could not be more than one breach 
of such an order per month, and every such breach 
must result in a month's allowance remaining unpaid, 
in whole or in part. 
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According to the respondent’s contention, the 
sub-section operates as follows : 

The order is once broken by failure without 
sufficient cause to pay one month’s allowance in full ; 
thereupon one warrant is to issug: if that fails to 
remedy the breach, imprisonment for a period not 
exceeding one month may be imposed. This is a strict 
construction, but the sub-section is penal and should, 
prima facie be strictly construed. 

If the applicant’s contention is well founded “ every 
breach of the order” includes “any breaches of the 
order.” ° Subject to any question of limitation, a 
wartant can on this theory issue for any number of 
months of arrears, or at all events several concurrent 
warrants can issue, and, in so far as it does, or they do, 
not produce payment, any amount of imprisonment may 
be imposed provided only that the number of month’s 
imprisonment does not exceed the number of months in 
respect of which payment in full has not been made. 

This construction is favoured by section 12 of the 
Burma General Clauses Act, 1898, which provides that 


“in all Acts unless there is anything repugnant in the subject 


or context * * words in the singular shall include the plural.” 
Taking into account (for the moment) only the 
considerations I have stated the point appears to mea 
very nice one. My Lord suggested to Mr. Rafi that 
the word “each” might be construed as “each and 
every”, but on reflection I do not myself think that 
(even if that be right) the matter is concluded against 
Mr. Rafi. Certainly it is not if you construe the word 
“every” as meaning “each and every.” Actually, [ 
find that in Brown v. Jarvis (1) Lord Campbell said 
“ Dr. Johnson tells us in his Dictionary that ‘every’ was formerly 
spelt ‘EVERICH’® that is ‘ever-each’ and that the trae meaning 
is ‘each one of all’ " 





(1) 2 De GP. & J. 168. 
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The two words are for many purposes interchangeable, 
and if it be true that “each” and “every” are 
common derivatives of the sanie source, and, strictly, 
synonymous, that distinctly favours Mr. Rafi. 

In these circumstances } do not think the mere 
language of th< Code leads me to any one very 
clear conciusio:: : either contention may well be right. 
Where ths language of an Act of Parliament leads one 
to no clear conclusion between two possible meanings, 
one is ofics: helped by considering what the law was 
before the Act was passed. Frequently it was 
defective, and onc can infer that the Legislature intended 
to remedy the defect, and construe the Act accord- 
ingly. 

The present section became effective in 1898. Its 
predecessor, section 488 of the 1882 Code, was in 
similar terms. Before thal, section 316 of the 1861 
Code ran thus : 









“Phe Mayistrate may, for every breach of the order, by 
warrant direct the amount due to be levied in the manner 
provided for levying fines Or may order such person to be 
imprisoned with or without hard labeor for any term not 
excetding one month.” 


[Tn Quces-Empress v. Narait (1) the 1882 section was 
-construed in the sense for which Mr. Rafi contends. 
Edge C.J. and Straight J. held that there could be 
(firstly) but one warrant month (secondiy} only one 
month’s imprisonment per warrant, and (thirdly) only 
one month's imprisonment per sentence, whatever the 
number of wusalisiicd warrants. I confess that I do 
not understand Edge C.J.’s difficulty about ascertaining, 
if there were several months arrears followed by a part 
payment, which monthly sum had been paid: prima 
facie, the first moncy received goes to satisfy the 








(1) (48387) LL. 9 All, 240. 
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earliest indebtedness. Nor, even granting that the 


Ma Tin Tw first two propositions were correai, am I satisfied that 
Maung ave, the third follows: while the reasons of Oldfield J. for 


BiacpeEn, J. 


his opinion that one warrant could be issued for more 
than one month’s arrears but still that imprisonment 
would be limited to one month, no matter how many 
months of arrears were in the warrant, are to me, with 
all due respect, incomprehensible. 

Apparently the attention of the Court was s itt called 
to the change in wording made by the 1882 Act. It 
may well be that the decision, if made under the 1861 
Act, would have been right. But, ifso, it was certainly 
unjust that a man who had wilfully paid nothing fora 
year should be liable to no greater penalty than a man 
who had only done so fora month. So the then law, 
if such it was, was defective. In that state of things 
the Legislature introduced words capable of meaning 
that as many months’ imprisonment as there- were 
defaulis could be imposed, and it seems to me that the 
Legislature meant to remedy the possible defect in the 
existing law, and that we ought so to construe the Act 
as tomake that remedy effective. Certainly we should 
not be doing so if we were to hold that by accepting 
not over a month’s free, if uncomfortable, board and 
lodging a man can rid himself of aren to maintain: 
his vite for a year. 

Our attention has been drawn to a strong line of 
authorities which seem to me to show that the true 
interpretation of the new section is substantially that 
contended for by the petitioner. 

The first (though there it was only inferential that 


‘such was the Court's opinion) is Biyacha v. Mohidin 


Kuiti (1). In Allapichi Ravuthar v. Mohidin Bibi (2) 
the question whether the learned Magistrate there was 





(1) (1884) LL.R. 8 Mad. 70. (2) (1896) LLL.R. 20 Mad 3. 
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right in using one piece of paper instead of 11 when he 
issued his warrant to levy the arrears was left open. 
But on the more important question whether the 
learned Magistrate might have awarded more than one 
month’s imprisonment this authority is directly in the 
petitioner's favour. Bhikw Khan v. Zahwvan (1) was 
not argued and ihc Court’s observations on these 
questions were obiter. But for what they are worth— 
and I think they are worth a lot—they are in her favour 
on both points: So is the decision of a Special Bench 
of the Allahabad High Court in Emperor v. Beni (2), 
though I personally think, with great respect to that 
Court, that Mr. Rafi was quite right in his submission 
that the argument founded on the form of warrant of 
imprisonment under section 488 (Schedule V, Form 
No. 40) is fallacious. 

Scheduled forms a:v always dangerous guides to the 
meaning of a statute aud this particular form is really 
no guide at all, J! ends with the words “ imprisonment 
in the said jail for the period of * *.” There 
is nothing to show that the blank must or even may be 
filled by inserting a period of one month or more, and 
on any view of the law the period might be one 
month or less. ; 

The only other post-i882 authority the other way to 
which our notice has been called is Zaw Ta v. King- 
Emperor (3). Thatis directly in favour of the respond- 
ent, but itis not binding on us and I agree we would 
dissent from it. The headnote reads 
“The maximum senience which may be imposed on any one 
occasion under section 48§ (3) of the Criminal Procedure Code 
is one month.” 7 
The word “occasion” is absent from the sub-section, 
and is a gloss on it introduced by this decision- 


(1) (1897) LE.R. 25 Cal. 291. (2) LLB. [1938) All, 750. 
G} 7L.BR. 351, 
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Hartnoll, Officiating C.J., appears to me with great 
respect to have mistakenly identified “each month’s 
allowance remaining unpaid” with “each complaint of 
non-payment.” That led him into what I humbly 
conceive to be a fallacy. It is I think quite true that 
the expression “each part of the engine is in order” is 
equivalent to saying “‘ all parts of the engine are in order.” 
But it does not follow that in a context where the word. 
“each” is clearly used distributively it should not be so 
interpreted. Suppose a man agrees to‘buy my car at 
the price of one anna for each part; when we mect to 
discuss the number of parts we find the car in perfect 
Tunning order. Surely the purchaser could not 
successfully contend that as every part was merged in 
the composite whole he was entitled to take the car on 
payment of one anna. Nor, with equal respect, can I 
agree with Ormond J.’s opinion that the words “ for the 
whole or any part of each month’s allowance remaining 
unpaid after the execution of the- warrant” are 
equivalent to “for the whole amount, or any part of 
amonth’s allowance, remaining unpaid on each 
occasion.” 

They are in my humble opinion two totally different 
things. The second version entirely fails to give effect 
to the words ‘‘ each month’s allowance ”’ and substitutes, 
quite arbitrarily, the words “‘ each occasion.” 

In view of the other authorities cited to us, apart 
from anything else, I think we should dissent from this 
decision, j 

There remains Maung Kyi Pe v. M@ Htu In (1). 
This case was cited to us as conclusive in the respond- 
ent’s favour unless we were prepared to overrule the 
decision of our own Court expressed by Carr J. 
Personally I have not the least doubt that the decision 
of Carr J. was right, but the case before him is I think 

(1) (1931) LL.R. 10 Ran. 176. : 
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plainly distinguishable from that before us. It was 
sought before him not, as here, io enhance a punishment 
once lawfully imposed but to impose a second punish- 
ment for an offence for which the offender had already 
been punished, It so happens that in the case before 
us the respondent has served the term of imprisonment 
which the learned magistrate imposed on him, so that 
the practical effect of what is here sought is just the 
same as that sought before Carr J. This, [ think, 
ought to make us very chary of acceding to any 
appreciable extent to the petitioner’s request. None 
the less, this Court has power to enhance a sentence in 
a proper case and I cannot believe that that power is 
lost where a sentence which ought to be enhanced has, 
before the Court-can consider the question, already 
been served. If, for example, a sentence of one week 
wer® imposed for an aggravated dacoity for which till 
recently” the minimum sentence was 7 years I have no 
doubt this Court would enhance the sentence even 
though the week would necessarily be up before the 
order could be made. 


The respondent’s conduct under the maintenance 
order has been most unsatisfactory and the petitioner 
apprehends—I think reasonably—that it is likely so to 
continue. What she really wants is to get—for future 
reference—an authoritative ruling on the legality of a 
cumulative sentence of imprisonment where more than 
-one month’s arrears are unsatisfied under a warrant or 
warrants. Having reached the conclusion that such a 
sentence is lawful, and thinking that the respondent 
before us ought to have been sentenced to more than 
one month’s imprisonment, I agree that the ends of 
justice will be served if we enhance the sentence we 
are asked lo revise by one day and make the order as 
to costs proposed by my Lord. : 
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CRIMINAL REVISION. 


Before Mr, Justice Dunkley. 


THE KING 
Uv. 
MAUNG PO THAING anp oTHERs.* 


District Magistrate's powers—Power to call for records of subordinate Courts—~ 
Order to be signed by District Magistrate himself—Headquarters 
“Assistants, no power to sign for District Magtstrates—Stay of proceedings— 
Power vested in High Court alone—Adjournment of case by trial Magis- 
trate—Trausfer of case to District ‘Magistrate—Sending record of casedo 
executive officer for inspection—Discretion and care of District 
Magistrate—Code of Criminal Frocedure, ss. 17 (1), 249, 344, 435, 436, 437, 
439—Governument of Burma Act, s. 85 (1). 

The District Magistrate has power to call for the records of proceedings 
before any Magistrate of the District, even when those procecdings are 
pending ; but it is the District Magistrate who has that power, and an order 
signed by another person “for” the District Magistrate, calling for a procecd- 
ing is an order without authority, 

Headquarters Assistants cannot sign orders on behalf of District 
Magistrates. z 


There isno provision of the Code of Criminal Procedure authorizing the 
District Magistrate to stay proceedings in a criminal Court subordinate to him } 
itis oniy the High Court which has power to do so. Whena caseis once 
made over for disposal to a subordinate Magistrate, the District Magistrate is 
not competent to pass any order relating fo it other than an order such as 
might be made by him under ss. 435, 436 and 437 of the Code. 

Roy v. Chatterjec, 1.L,.R. 30 Cal. 449, referred to. 


Under s. 344 of the Code, a subordinate Magistrate may adjourn a trial by 
an order in writing for any reasonable cause, and a District Magistrate may 
transfer a trial from a subordinate Magistrate to himself and then stop the 
proceedings unless instituted on complaint under s. 249 of the Code. 

On the application of a gazetted Government Officer, the’ District Mayis- 
trate may remove a proceeding from the Court of a Magistrate subordinate to 
him and forward the same to the executive officer for-inspection. But the 
removal of a pending proceeding can very rarely be justified, and before 
doing so the District Magistrate must use his independent discretion afler 
inspecting the record himself and take adexuate steps to see flat the record 
shail be returned within a reasonable time so that the trial can proceed. 





* Criminal Revisions Nos, 640A, 642A to 646A of 1940 arising out of 
Criminal Trial 113 of 1939 of the Township Magistrate of Pyawbwe and: 
Nos. 50 to 53 and 74 of 1939 of the Additional Magistrate of Pyawbwe. 
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E Maung (4), (Government Advocate) for the Crown. 


Po Aye for the respondents. 


DuNKLEy, |.—This Court has been compelled to 
take up these six revision matters on its own motion 
by reason of an abuse of judicial procedure occasioned 
by the action of the Government of Burma in the 
Department of Forests. Eight cases under the Forest 
Act were institutéd through the police by the Deputy 
Conservator of Forests of the Yaméthin Division. Two 
of these were sent to the Township Magistrate of 
Pyawbwe, who is a first-class Magistrate, for trial, and 
the other six were sent for trial to the Additional 
Magistrate of Pyawbwe, who is a second-class 
Magistrate. With two of these cases I am not now 
concerned, because in one the accused has been 
acquitted by the Township Magistrate and in the other 
the aecused has since died. The six with which I am 

_ now concerned are Criminal Regular Trials No, 113 of 
1939 of the Township Magistrate of Pyawbwe and 
Nos. 50, 51, 52, 53 and 74 of 1939 of the Additional 
Magistrate of Pyawbwe. 

Criminal Regular Trial No. 113-of 1939 of the 
Township Magistrate of Pyawbwe was instituted on the 
30th May, 1939. There is only a single diary entry in 
the case. It states that the accused and the prosecu- 

. tion witnesses were present on the 30th May, but owing 
.to want of time the case was adjourned for trial to the 
14th’June. There is nothing else on this record and 
nothing further has been done in the case. Nos. 50, 
51, 52 and 53 of the Additional Magistrate of Pyawbwe 
were instituted on the 5th May, 1939, and. they had 
reached the stage of the defence. The same diary 
entry appears in each of these cases under the date 
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9th June, 1939. It states that the accused was present, . 


but the defence witnesses were absent, and that, by 
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order of the District Magistrate, the’ case was to remain . 
pending until further orders and was submitted to the 
District Magistrate for his perusal. No. 74 of 1939°f 
the Additional Magistrate was instituted on the 3rd 
June, 1939, and was fixed for hearing on the 9th June. 
On that date the accused and the prosecution witnesses 
were present, but, as recorded in the diary, the 
Magistrate did not proceed with the trial because he 
had been ordered by the District Magistrate to post- 
pone the trial sine die and to submit the proceedings 
to the District Magistrate. All these six cases, 
therefore, sti remain pending, although the last action 
which was taken in regard to any of them was at the 
beginning of June, 1939. After a lapse of more than 
one year, the records were recovered by this Court 
from the Secretariat of the Ministry of Forests with 
considerable difficulty. It remains to be seen how the 
records of these pending criminal cases reached the 
Ministry of Forests. 

On the 3rd June, 1939, the Deputy Conservator of 
Forests, Yaméthin Division, wrote to the District 
Magistrate of the Yaméthin District stating that he had 
been ordered by the Ministry of Forests to request the 
District Magistrate to stay further proceedings in the 
eight casesto which I have referred, and, further, as the 
Ministry of Forests ‘desired to see the proceedings, he 
requested the District Magistrate to send the proceed- 
ings to him. On the reverse of this letter the District 
Magistrate recorded the following note : 


“HJ. Call for the trial records of these cases and order 
the Magistrates concerned to stay the cases pending further 
orders,” 


This note is signed by the District Magistrate himself, 
and by “HJ.C.”, I presume, is meant the District 
Magistrate’s Head Judicial Clerk. How the Head 
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Judicial ‘Clerk could call for proceedings or issue 
any order'to a Magistrate, I am unable to understand. 
“The order which was actually issued to the Magistrates 
is dated the 7th June, and was addressed to the 
Township Magistrate, Pyawbwe. It reads as follows : 


“ Please stay the cises under the Forest Act pending further 
orders of the following accused of Gwezi Village. The trial 
records of these cases may be submitted for my perusal. The 
cases are being tried by you and in the Court of the Additional 
Magistrate, Pyawbwe.”. 


The order is signed “Po Lat H.Q.A., for District 
Magistrate, Yameéthin.” 

By some manner, which has not been disclosed, this 
order was also communicated to the Additional Magis- 
trate of Pyawbwe, although, being addressed only to the 
Township Magistrate of Pyawbwe, it did not concern 
him, for orders to a Magistrate cannot be issued by 
proxy, and the Additional Magistrate is not subordinate 
to the’ Township Magistrate. The cases were, on the 
9th June, 1939, submitted by these Magistrates to the 
District Magistrate, and they were then forwarded to 
the Deputy Conservator of Forests, Yaméthin Division, 
on the 13th June, the letter forwarding them also being 
signed by the “ H.Q.A.” for the District Magistrate. 
It appears that the Deputy Conservator, in his turn, 
transmitted the records of these pending criminal trials 
to the Ministry of Forests, and for over a year they have 
lain in the Secretariat of the Ministry without any action 
of any kind being taken. This Court obtained them 
from the Ministry on the 20th July, 1940. 

By “ H.Q.A4.”, I understand, is meant, “ Head: 
quarters Assistant”, that is to say, the Headquarters 
Assistant of the Deputy Commissioner. As such, he 
exercises no magisterial powers whatever, and he 
certainly has no authority to act on behalf of the District 


8& 


1940 


THE Kise 
9. 


Maune 
Po Titarse- 


Donszey, 7. 


86 


1940 
Tue Kinc 
a. 
MAUNG 
Po THAING, 


DowKLey, J, 


RANGOON LAW REPORTS. {1941 


Magistrate. This matter appears to have been at its 
outset one more of the unfortunately all too frequent 
instances of the failure of an official, who functions both 
as Deputy Commissioner and District Magistrate, to 
differentiate between his duty as Deputy Commissioner 
and his duty as District Magistrate. Under section 435 
of the Code of Criminal Procedure, the District 
Magistrate undoubtedly has power to call for the 
records of proceedings betore any Magistrate of the 
District, even when those proceedings sare pending ; 
but it is the District Magistrate who has that power, 
and an order signed by another person “ for” the 
District Magistrate, calling for a proceeding, is an 
order without authority. Therefore, the order issued 
by the Headquarters Assistant to the Township Magis- 
trate of Pyawbwe on the 7th June, 1939, wasa void 
order on which neither the Township Magistrate nor 
the Additional Magistrate ought to have taken any 
action. I have noticed that in many districis it is 
common for Headquarters Assistants to sign orders on 
behalf of District Magistrates ; it must now be realized 


- that they have no authority to do so and this illegal 
: practice must cease forthwith in all districts. 


However, it was perhaps too much to expect that 
two subordinate Magistrates would ignore such an order, 
and, so far as the order requiring that the proceedings 
should be submitted io hifm was concerned, it was an 
order which the District Magistrate himself could have 
made. But that part of the order which directed the 


‘two Magistrates to stay their proceedings was an order 


entirely without jurisdiction and not within the compe- 
tence of the District Magistrate. There is no provision 
of the Code of Criminal Procedure authorizing the 
District Magistrate to stay proceedings in a criminal 
Court subordinate. to him, and it is only the High Court 
which has power to do so, that power being conferred 
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by section 439 of the Code and section 85 {Z) of the 
Government of Burma Act. When a case is once made 
‘over fdr disposal to a subordinate: Magistrate, the 
District Magistrate is not contpetcnt ts pass any order 
relating to it other than an order such as might be 


made by him under Chapter XXQMi of the Code of 


Criminal Procedure, i«., sections 435, 436 and 437, 
See Radhabullay Rey v. Benode Behari Chatterjee (1), 
‘Hence the order made by the Headquarters Assistant, 
purporting to att for the District Magistrate, directing 
that these cases should be stayed pending further orders, 
was not an order which the District Magistrate’ was 
“competent to make. ‘The Magistrates themselves‘ were 
‘competent to adjourn the trials by orders in writing for 
any reasonable cause, under section 344 of the Code of 
Criminal Procedure, and it may perhaps be considered 
that, in the case of a subordinate Magistrate, the fact 
that the District Magistrate has called for the record 
is areasonable cause, although I think that a Magistrate 
of courage and independence would have proceeded 
with the trials, so far as he was able {o doso, on the 
day on which the order of the District Magistrate was 
received before submitting the proceedings. The 
Township Magistrate, being a first class, Magistrate, 
‘could also have stopped the procecdings in the trial 
before him under the provisions of section 249 of the 
Code of Criminal Procedure, and if ibe District Magis- 
trate had desired to stop these proceedings (although. 
apparently ‘all that he wished to de was to obey 
the order received from tle Ministry of Forests 
through the Deputy Conservator of Forests) he might 
have accomplished this by transferring the trials te 
himself and then stopping the proceedings under the 
provisiotis of section 249, 


r 


(1) (1902) LL.R, 30 Cal, 449. 
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I am aware that there is an instruction in the 
Burma Courts Manual (paragraph 102) which says that, 
in the event of a gazetted Government officer desiring 
to inspect any record of a subordinate Magistrate's 
Court, on his application to the District Magistrate the 
latter, after inspecting the record, shall decide, in the 
exercise of his discretion, whether it should be 
forwarded to such officer or not. This instruction, 
which is based on the provisions of section ‘17 (1) of 
the Code of Criminal Procedure, no doubt applies to 
pending as well as to completed proceedings ; but the 
discietion which has to be exercised is the discretion 
of the District Magistrate, unfcttcred by influcnces and 
pressure which may weigh with the Deputy Comuis- 
sioner, and it can very rarely be a proper excscise of 
such discretion to remove a pending proceeding from 
the Court of a Magistrate and forward it to anexecutive 
officer, and even in the rare cases when such a course 
might be justifiable, it would be essential for the 
District Magistrate to take adequate steps to See that 
the record must be returned within a reasonable time 
so that the trial could proceed. In the present instance 
the District Magistrate never exercised his discretion «tl, 
all, and it would seem that he never even inspected 
the records after they had been received from the | 
Magistrates, but that they were forwarded as a mattcr 
of course by the Headquarters Assistant to the Deputy 
Conservator of Forests. This action was nol in 
accordance with either the letter or the spirit of the 
instruction contained in the Courts Manyal. 

This matter was brought to the notice of this Court 
by the successor in office of the District Magistrate who 
originally directed his Head Judicial Clerk to call for 
these records, and he has stated that frequent reminders 


Deputy Conservator ofForests, who, in reply, had stated 
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that he was unable to obtain any answer to his requests 
to the Ministry of Forests for the return of the records. 
This statement, to my mind, discloses a serious state of 
affairs, and shows how very hazardous it is for a District 
Magistrate to remove the record of a pending trial from 
a subordinate Magistrate and forward it for perusal to an 
executive authority, and confirms what I have already 
stated, that it is only on the rarest occasion that it can 
be a proper exercise of the District Magistrate’s 
discretion to-do so. The action of the Ministry of 
Forests in calling for the records of these pending cases 
was an unwarranted interference with the course of 
justice, and their retention for over a year heightened 
the gravity of the matter. ‘ 

The respondents have been called upon to show 
cause why the trials should not proceed to a conclusion, 
but it would not, in my opinion, now be in accordance 
with the principles of natural justice to bring the 
respondents again before the criminal Courts to answer 
for these, petty offences after such gross delay. 1 
therefore suggest to the present District Magistrate that 
he should instruct the Public Prosecutor to apply, 
under the provisions of section 494 of the Code of 
Criminal Procedure, to the Magistrates concerned for 
permission to withdraw from the prosecution of the 
respondents, or, if he prefers to adopt this course, 
transfer these pending cases to his own file and put 
an end to the proceedings under the provisions of 
section 249 of the Code. The records of the trials will 
now be returned to the Magistrates concerned and a 
copy of this judgment will be forwarded to the District 
Magistrate of Yaméthin for his information. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu and Myr. Justice Ba U.. 
DAW SAW KHIN v. KO SHWE HPAR* 


Complaint, filing or refusing to file by civil Court—Appeal to civil Court— 
Revision by High Court under Code of Czvil Procedure—Civil Court 
not a crintinal Court by filing Ce sae of Criminal Procedure, 
$8. 195, 476, 476A, 476B. 


The combined effect of ss. 195, 476, 476A and 476B of the Code of 
Criminal Procedure is that where a civil Court decides to institute or withhotd 
a prosecution the appeal is to the civil Court, and the revision, if any, therefrom 
to the High Court is also on the civil side under s, 115 of the Code of Civil 
Procedure and not under s. 439 of the Code of Criminal Procedure. 


f. civil Court docs not become a criminal Court by filing a complaint or 
refusiug to file a complaint under s. 476 of the Code of Criminal Procedure or 
dealing with an appeal therefrom. 


Abdul Haqv. Skeo Ram, LL.R.49 All. 536 ; Bhup Kunwar, In the matter of, 
LL.R. 26 All. 249 (F.B.); Emperor v. ne Prasad, UL.R. 40 Cal. 477; 
Emperor v. Karri Venkanna, 36 3.C. 483 ; Nasaruddin Khan v. Emperor, 
LL.R. 53 Cal, -827 ; Ruktu Singh v. King-Eniferor, ALR. (1921) Pat. 94; 
Salig Ram v. Ramji Lal, LL.R. 28 All. 554 (F.B,) ; Surendranath Maiti v. 
Chakrabarti, 1.L.R. 59 Cal. 68, followed. 


Valab Das v. Maung Ba Than, 1.L.R. 1 Ran. 372, approved. 
Dhanpat Rai v.Balak Ram, 1.L.R. 13 Lah, 342 (F.B.), dissented from. 
Bishen Singh v. Amritasarta, (1908) Pun. Rec..5 (Cr.), distinguished. 


K. C. Sanyal for the appellant. 
E Maung (1) for the respondent. 


Mya Bu, J.—The facts which have led to this appeal 
are as follows : In a suii filed by the appellant in the 
Assistant District Court of Bassein the respondent gave 
evidence for the defendant. After the suit had becn 
disposed of the appellant applied to the ‘Court under 
section 476 of the Criminal Procedure Code for the 
institution of a prosecution against the respondent for 
an offence punishable under section 193 of the Penal 
‘Code. After enquiry the Assistant District Court 





* Civil Ist Appeal No. 63 of 1940 from the order of the Assistant Diatetet 
Court of Bassein in Civil Execution -No. 5 of 1940. 
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dismissed the application. ‘he appellant appealed to 
this Court against the order dismissing the application 
under section 476B of the Criminal Procedure Code. 
‘The respondent contested the appeal which was heard 
and determined by a Judge of this Court under the 
proviso to clause (a) of Rule 24 in Chapter IY of the 
Rules and Orders relating to the Appellate Side of this 
Court. The learned Judge dismissed the appeal with 
costs fixing two gold mohurs as the respondent’s 
advocate’s fee. The respondent sought to execute that 
order by the filing of an application for execution in the 
Assistant District Court and it is against the order of 
the Assistant District Court which has virtually allowed 
the application that this appeal has been filed. 

The appeal has been urged on the ground that the 
Assistant District Court being a civil Court is not 
‘empowered to execute an order of a criminal Court or 
‘an order passed in a criminal case and further that in 
‘any event the order passed by this Court granting the 
respondent costs in the appeal was made without 
jurisdiction. In support of these grounds the learned 
‘advocate for the appellant contends that a proceeding 
under section 476 or 476B of the Criminal Procedure 
‘Code is a criminal proceeding and a civil Court acting 
under those sections is for all purposes connected with 
“those proceedings to be deemed a criminal Court and 
therefore has-no jurisdiction to make an order for costs 
in favour of or against a party to such proceeding, 

None of the authorities relied on by the learned 
cadvocate for the appellan! goes so far as to say that a 
-civil Court acting under section 476 or 476B of the 
‘Criminal Procedure Code becomes for purposes 
connected with such proceeding a criminal Cozrt, 
while the observation of Dalip Singh J.in his referring 
order to the effect that if the matter were .res inlegra 
he would feel inclined to hoid that proceedings under 
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section 476 would be civil or criminal or revenue 
proceedings according to the Court in-which the 
proceedings took place, in the Full Bench case of 
Dhanpat Rai v. Balak Rai (1) of the Lahore High 
Court, which is cited as an authority for the proposition 
that a proceeding in a civil Court under section 476 or 
476B of the Criminal Procedure Code is a criminal 
proceeding, is in consonance with the preponderating 
weight of authority on the point. But for the restric- 
tions imposed upon the power of the criminal Courts 
by section 195 and kindred provisions of the ‘Criminal 
Procedure Code to take cognizance of certain offences,. 
there is nothing to restrict’ the general right of any 
member of the public acquainted with the facts of the 
case to file ina. criminal Court a complaint of an 
offence ; a Judge, a Magistrate or a Revenue Officer is. 
as competent as an ordinary member of the public to 
make a complaint. Section 195 placesa bar to the 
prosecution for the offences mentioned therein unless. 
such prosecution is initiated in the manner ‘therein 
prescribed, that is to say, (a) for prosecution for certain: 
offences of contempt of lawful authority of public 
servants by a complaint in writing of the public servant 
concerned or by some other public servant towhom he is 
subordinate, (6) for prosecution for certain offences. 
against public justice by the complaint in writing of the 
Court in which or in relation to a proceeding in which 
the offence is committed or of some other Court to which 
such Court is subordinate and (c) for prosecution for 
certain offences relating to documents given in evidence 
by acomplaint in writing of the Court in which the 
document is produced or given in evidence or of some: 
other Court to which suca Court is subordinate. 
Section 476 lays down the procedure to be adopted by 








(1) (4931) LL.R. 13 Lah. 342 (F-B). 
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a civil, revenue or criminal Court preparatory to the 
filing of the compiaint in writing, which is sufficient to 
remove the bar that is placed by section 195, sub- 
section (1), clauses (6) and (c), Section 476B provides 
that any person on whose application any civil, revenue 
_or-criminal Court has refused to make a complaint 
under scction 476 or section 476A or against whom 
such a complaint has been made may appeal to the 
Court to which such former Court is subordinate and 
the appsllate Court may thereupon after notice to the 
partics concerned direct the withdrawal of the 
complaint or, as the case may be, itself make the 
complaint which the subordinate Court might have 
mmadc under scetion 476. Section 195 sub-section (3) 
describes the relationship of the subordinate Court anc 
the superior Court within the meaning of section 476B. 
‘Thus while scction 195 places a bar to the general 
rights of sihe members of the public to initiate a 
‘prosecution in respect of the offences mentioned in 
section 195, the function of sections 476 and 476B is to 
“ay down the way in which as regards the offences 
meritioned in section 195, sub-section (1), clauses (b} 
and (¢), that bar is to be removed and the ordinary right 
of amcmber of the public acquainted with the facts of 
tle case restored to the Court concerned in which or in 
relation to a proceeding in which the offence has been 
commiticd. There is, in my opinion, nothing in the 
words of section 195, 476, 476A or 476B, or in the 
‘combined effect of the operation of these sections to 
warrant the view thata civilora revenue Court acting 
under section 476 or section 476A or section 476B is 
thereby altered into a criminal Court for purposes 
connected with such proceeding. * 
In Bholanath Khanra and others v. Pursia Chandra 
Banerjee and others (1) it was held that proceedings for 
(1) 23 Cal. W.N. 661. 
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sanction under section 195, Criminal Procedure Code, 
though taken in a civil Court, relate to a criminal 
matter and the Court has no power to direct payment 
of costs in such cases. For reasons that will follow it 
is unnecessary for the purpose im hand to consider 
whether the proposition that a civil Court has no power 
to direct payment of costs in such cases is correct or 
not. But inasmuch as it involves the theory that 
the proceeding taken in a civil Court with a view to 
the granting of sanction (note, this was a case of 1920 
before the amendment of the Criminal Procedure 
Code in 1923) to prosecute is a criminal proceeding, 
I consider, with the greatest respect, that il-cannot be 


* considered to be good law in the face of an overwhelm- 


ing weight of authority in later cases to the contrary. 
In reviewing the later cases on the point our task is 
considerably lightened by the exhaustive survey of all 
the then available case law on the: point by, Dalip 
Singh J. in his order of reference already referred to above 
which the learned Judge summed up by saying'that it 
was clear enough that the weight of authority was on 
the side of the Allahabad view for the High Courts of 
Calcutta, Madras, Rangoon and Patna had followed 
the Allahabad view and also the Court of the Judicial 
Commissioners, Nagpur. Cases of those High Courts 
alluded to by the learned Judge are In the matter of 
the Petition of Bhup Kunwar and another (1); Salig 
Ram v. Ramji Lal and others (2\; Abdul Haq v. Sheo 
Ram (3). The last case is useful also for the purpose of 
showing that the alterations in section 476 introduced 


‘by the Criminal Procedure .Code (Amendment) Act, 


1923, did not affect the arguments or the decision in 
the case of In the qaiter of the Petition of Bhup 





(1) (1904) LL.R. 26 All. 249 (FB). (2) (1906) LL.R 28 All. 554 (FB): 
(3) (1927) LL.R. 49 All, 536. 
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Kunwar (1), Emperor v. Har Prasad Das (2\, Emperor 
v. Karri Venkanna Patrudu (3), Ruktw Singh v. Ring- 
Emperor (4) and Valab Das and one v. Maung Ba 
Than (5). The general effect of the pronouncements 
made in these cases adjusted to the existing language 
of sections 476, 4764 and 476B and of section 195 (1), 
clauses (b) and (¢) is that where a civil or a revenue 
Court decides to iustitute of withhold a prosecution 
the appeal is to the civil or the revenue Court, as the 
case may bc, and the revision, if any, therefrom to the 
High Court is also on the civil side under section 115 
of the Civil Proccdure Code and not under section.439 
of the Criminal Procedure Code. The main reason 
given by the lull Bench of the Lahore High Court in 
Dhanpat Rai v. Balak Rain (6) for not following this 
strong body of judicial opinion was the long standing 
course of procedure to the contrary in the Punjab. 





In Burma we have not had such a course of procedure . 


as in the Punjab where the ruling of a Full Bench of 
the Chief Court @>f the Punjab in Bishen Singh v. 


Amriisaria (7) to the effect that an application for 


‘revision in the Chief Court of an order passed on 
appeal granting or revoking a sanction granted under 
the provisions of section 195 of the Criminal Procedure 
Code by a civil Court lay under section 439 of the 
Criminal Procedure Code led the field. There is there- 
fore ne reason why we should not follow the view 
expressed by the High Courts of Allahabad, Calcutta, 
Madras, Rangoon and Patna in the cases cited above 
which, in my opinion, lay: down the law correctly. 
The rulings in Nesaruddix Khaw v. Emperor (8) and 
Surendy anail: Meili v. Sushilkumar Chakrabarti (9} 








(1) (1904) LL.R. 26 AL, 249 (FB). (3) (1923) LL.R.1 Ran. 372. 


(2) (1913) LL.R. 40 Cal. 477, (6) (1931) LL.R. 13 Lah. 342 (FB. 
(3) 36 LC. 483. (7) (1908) Pan, Rec. 5 (Cr. 
(4) AJR, (1921) Pat, 94, (8) (1926) ILL.R, 53 Cal. 827 


(9) (1931) I-L.R. 59 Cal. 68. 
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have also practically re-affirmed the view-expressed in 
Emperor v. Har Prasad Das (1). Hamid Aliv. Maahu 
Sudan Das Sarkar {2} does not assist either one side 
or the other because, while one of the learned Judges 


‘ forming tke Division Bench expressed the view that an 


appeal under section 476B of the Criminal Procedure 
Code must be dealt with as an ordinary appeal under 
the Criminal Procedure Code, the other learned Judge 
held that the appeal is triable as a miscellaneous civil 
appeal and is Xegulated by Order 41 of the Civil 
Procedure Code: The practice in the Courts in 
Burnia has becn to‘treat a proceeding under section 
476 of the Criminal Procedure Code in a civil Court as 
a civil miscellaneous proceeding and an appeal under 
section 476 from an order of a civil Court as a civil 
miscellaneous appeal and to deal with an application 
for revision of an order passed by a civil Court under 
section 476B of the Criminal Procedure Code under 
section 115 of the Civil Procedure Codt. This 
practice, in my opinion, has been in due conformity 
with law. The corresponding practice on the criminal 
side to deal with appeals under section 476B of the 
Criminal Procedure Code and.applications for revision 
of orders passed in such appeals arising out of an order 
passed by a criminal Court under section 476, accord- 
ing to the provisions of the Criminal Procedure Code, 
is also correct. 

For these reasons the order which the: respondent 
sought to execute cannot be regarded but as an order 
passed by a civil Court. 

The question as to the competency of a civil Court 
to order payment of costs by one of the parties to an 
appeal to the other in an appeal which comes before it 
under section 476B of the Criminal Procedure Code 





(1) {49314) LL.R. 40 Cal. 477. (2) (1926) LL.R. 54 Cal. 355, 
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‘does not arise in this case for the reason that, although 
‘a decree—the order in question in this case has the 
force of a decree—passed without inherent jurisdiction 
‘can be declared ab initio null and void if proceedings in 
that behalf are taken as provided by law, the executing 
‘Court cannot challenge the validity of the decree if the 
party affected thereby fails to take such proceedings : 
S. A. Nathan v. S. R. Satnson (1). 

In the result this appeal fails and it is dismissed 
‘with costs, advocate’s fee three gold mohurs. 





Ba U, J.—The point that arises in this appeal is 
~whether the Code of Civil Procedure or the Code of 
Criminal Procedure ‘applies to an appeal from an order 
passed by a civil Court under section 476 of the Code 
of Criminal Procedure. ; 

The authorities on this point are not quite 
unanimous. So far as the High Courts of Calcutta, 
Allahabad and Patna ate concerned, they agree that an 
-order passed by a civil Court under section 476 of the 
Code of Criminal Procedure is revisable under section 
115 of the Code of Civil Procedure and not under 
section 439 of the Code of Criminal Procedure 
Emperor v. Karri Venkanna Patrudu (2); In the 
matter of the Petition of Bhup Kunwar and another 
3) ; In the matter of ihe Petition of Bhup Kunwar (4) ; 
Shiva Prasad v. Pahlad Singh (5) and Ruktu Singh v. 
King-Emperor (6). The same view was held by this 
‘Court in Valab Das and one v. Maung Ba Than (7), 
but the view of the Madras High Court is, with due 
‘Tespect, somewhat inconsistent. Although it agrées 
-with the aforesaid High Courts that an order passed by 
:a civil Court under section 476 of the Code of Criminal 


(1) (£931) L.L.R.9 Ran. 480 (4) (1927) LL.R. 49 All. 536, 
12: (1913) I.L.R. 40 Cal. 477. {3} A.ER. (1935) All 696. 
43) (1904) LL.R, 26 AIL. 249. {6) ALR. 11921) Pat. 94. 


(7) (1923) E.L.R. 1 Ran, 372, 
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Procedure is revisable under section 115 of ‘the Code 
of Civil Procedure, yet it holds that an appeal from an. 
order passed by a civil Court should not be dealt with 
in accordance with the provisions of the said Code but 
in accordance with those of the Code of Criminal 
Procedure: Koduru Janardana Rao v. Prattipaty 
Lakshmi Narasamma (1). One would have thought 
that the logical effect of holding that an order passed 
by a civil Court under section’476 of the Code of 
Criminal Procedure was revisable only under section 
115 of the Code of Civil Procedure and not under 
section 439 of the Code of Criminal Procedure would 
be to hold that the Code of Civil Procedure also 
governed an appeal from such an order and not the 
Code of Criminal Procedure. That is in effect what 
has been held by the Calcutta High Court in Nasarud- 
din Khan v. Emperor (2) and Surendranath Maiti v. 
Sushilkumar Chakrabarty (3) where the learned 
Judges said 


“All applications under sections 476, 476A and 476B originating 
in civil Courts should be dealt with according to the provisions of 
the Civil Procedure Code.” 


No case has been cited at the Bar andI have not 
been able to find any where the Bombay High Court 
has dealt with the point in question one way or the 
other definitely. The only High Court in India that 
has taken a view contrary to that of the other High 
Courts is the Lahore High Court. In Dhanpat Rai v. 
Balak Ram (4) itis laid down that an order passed 
under section 476 of the Code of Criminal Procedure 
is open to revision under section 439 of the same Code 
and not under section 115 of the Code of Civil 
Procedure, whether the order is passed by a civil, 





{1) (1933) I.L.R. 57 Mad. 177. (3) (1931) LL.R. 59 Cal. 68. 
(2) (1926}-53 Cal. 827. {4) (1931) LL.R. 13 Lah. 342 (F.B). 
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criminal or revenue Court. With due respect I do 


oy 


1940 


not agree with this view. To my mind itis quite clear Daw Sav 


that an order passed by a civil Court under section 476 
of the Code of Criminal Procedure cannot be revised 
under section 439 of the said Code. A High Court 
can review the order of an inferior criminal Court only 
in revision under section 439. A civil Court does not 
become a criminal Court b¥ filing a complaint or refusing . 
to filea complaint under section 476 of the Code of 
Criminal Procedure or dealing with an appeal therefrom. - 
What Court is a criminal Court is explained in Chapter 
II of the Code of Criminal Procedure. If the revision: 
of an order passed by a civil Court under section 476. 
of the Code of Criminal Procedure is necessary, itcan be- 
done only under section 115 of the Code of Civil 
Procedure. H, therefore, in my opinion follows that if the - 
Code of Civil Procedure applies in the case of revisions, 
the same Code must apply in the case of appeals.. 
It would in my opinion be greatly illogical and would at 
the same time be inconvenient in its consequences if 
it were to hold, as has been held in Koduru Janardana 
Rao.v. Prattipaty Lakshmi Narasamma (1) that the 


Code of Civil Procedure should apply in the case of” 


revisions and that the Code of Criminal Procedure in 
the case of appeals. Besides, no question of innocence 
or otherwise of anybody is decided under section 476- 
of: the Code of Criminal Procedure. What is done is 
that a Court enquires, if the materials before it are not 
sufficient, as to whether any offence of the nature set 
out in section 195 of the Code of Criminal Procedure- 
has been committed and, if so, whether it would be in. 
the interests of justice that a complaint should be made. 
The act of filing or non-filing of a compiaint is a judicial 
act andas such is open to review by a higher Court.. 





(1) (1933) LL-R. 57 Mad. 177. 
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In reviewing such an’ act the higher Court should, in 
my opinion, follow the procedure that generally governs 
its proceedings. If it were to follow some other 
procedure the Legislature would have in my opinion 
said so clearly ; but, instead, what the Legislature has 
provided is that an appeal from a civil Court shail lie to 
the principal Court having ordinary original civil 
jurisdiction to which appeals from the former Court 
ordinarily lie, and an appeal from a criminal Court toa 
criminal Court of higher jurisdiction to which appeals 
from the former ordinarily lie. This is, in my opinion, 
a Clear indication that the Courts should be guided by 
their respective Codes of Procedure in dealing with 
proceedings arising out of orders passed under 
section 476 of the Code of Criminal Procedure. If so 
guided, a civil Court has, in my opinion, jurisdiction to 
pass all necessary and consequential orders.” That is 
exactly what Mackney J. did in dealing with an appeal 
from an order passed by the Assistant District Court of 
Bassein under section 476 of the Code of Criminal 
+Procedure. 
For these reasons I would dismiss the appeal. .. 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt.,Chicf Justice, 
and Mr. Justice Dunkley, 


ULUN v. U CHIT HLAING.* 


Speaker, House of Representatives, powers and authority—Member’s acceptance 
of commission in His Majesty's forces—Speaker's “ ruling "—Speaker not a 
Court—No authority to disqualify member or to impose fine—Status of 
member—-Conrt's jurisdiction—Specific Relief Act, s, 42—Computation of 
time—Expiry of Ordinance at midnight—Second Ordinance next day— 
No intervening gap--General Clauses Act, s. 4 {2)—Prontigation of 
Ordinance—Publicalioniin Official Gazelte nol essential—Speaker reading 
out Ordinance in House—Governor's functions, Ways of exercise of—Issue 


of Ordinance, necessity of—Governor the sole judge—Court- not to- 


question necessity or purpose—Goverument of Burma Act, ss. 7, 8 (1) (bh), 
25 (1) (a), 27 (3), 42—Iustrument of Instructions, paragraph VIII— 
Pleadings—Menial by necessary implication—-Code of Civil Procedure, 
10, Siete Be 

The Speaker of the House of Representatives derives his authority and 
powers from {he Government of Burma Act. He has no power to decide a 
disputed question as lo whether a duly clected and sitting mémber of the 
House has since become disqualified under s. 25 (1) (a) of the Act by reason of: 
having accepted a commission in His Majesty’s forces, an office of profit under 
the Crown.” By reason of s. 27 (3) of the Act, the Speaker cannot assume the- 
status of a Court and deprive a member of his salary or inflict a fine on him 
“The question is one of status whicha civil Court has jurisdiction to decide- 
under s, 42 of the Specific Relief Act. : ‘ 

In law, 2 day begins at midnight and ends at midnight ; no notice of th 
fractions of a day is taken. Conseguently, where an Ordinance which saved a 

. member from losing his seat in the Legislature ceased to operate on expiry of 
six weeks from the date of reassembly of the Legislature and a second 
Ordinance in similar terms was promulgated the next day, the latter came into- 
operation immediately upon the expiry of the first Ordinance at midnight and 
there never was a time when the member's seat became vacant by reason of 
any disqualification. 

Tomlinson v. Bullock, 4 Q.B-D. 230, referred to. 

The promulgation of an Ordinance isan emergency measure ; it depends 
on the necessity for immediate action ; all that is necessary is someproclamation: 
or making known by public declaration, and publication in the Official Gazette 
isnot a sine gus non of promulgation. The Speaker is a medium of 
communication irom the Governor to tlie House of Representatives ‘and if he 
in that capacity reads ont to the members an Ordinance signed by the 





* Civil Ist Appeal No. 113 of 1940 from the judgment of thi Court on the 
Original Side in Civil Regular Suit No. 103 of 1940. 
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Governor affecting them, it cannot be said that there was no promulgation of 
the Ordinance. 


Where the Governor promulgates an Ordinance under s. "42 (2) of the Act, 
he is the sole judge of the circumstances necessitating such action, A Court 
has no jurisdiction to inquire as to the existence of circumstances rendering 
‘immediate action necessary or as to the purpose of the Ordinance. 


Re Amrita Bazar Patrika, 37 C.W.N. 166; Bhagat Singh v. King- 
Emperoi, LL.R, 12 Lah. 280 (P.C.}, followed. 


The determinations in a cause must be founded upon a case either to be 
-€ound in the pleadings or involved in or consistent with the case thereby 
made. Thereisno denial by necessary implication of a fact alleged ina 
splaint when it is merely contended in the written statement that the 
rallegation needs no reply. 


Eshenchunder Singh’ v. Shamachurn Bhutto, 11 M.1A, 7, referred to. 
Fot: 330 C94)R. 


The suit was filed by the appellant U Lun against 
‘U Chit Hlaing, Speaker ofthe House of Representatives 
in Burma, for a declaration that he was a member of 
that House and that his seat had not become vacant by. 
‘reason of his appointment as second lieutenant in the 
Army in the Burma Reserve of Officers. Sharpe J. 
before whom the case came on for trial said that among 
-the matters into which he would have to enquire were, 
-the extent of the powers of the Speaker and whether, 
and to what extent, he was subject to the jurisdiction 
of the Court, and the extent of the legislative powers 
‘both of the Governor (by way of Ordinances) eet of 
the Burma Legislature. 
The Appellate Court was in agreement with the view 
.of the learned: trial Judge (1) that the Speaker had no 
power. to decide whether the plaintiff's seat had become 
vacant (2) that ihe commission in His Majesty’s forces 
accepted by the plaintiff was an office of profit under 
the Crown within s. 25 (1) (a) of the Government of 
Burma Act (3) and as io the time and date when 
‘Ordinance No. 7 of 1939 ceased to operate. That 
portion of the judgment which relates to these matters 
Hs here set out. ; 


1941] RANGOON LAW REPORTS. 


SHarpe,J—* * * * * The words of paragraph 10 of his 
‘(the Speaker’s) written statement are expressly designed to afford 
the Speaker the immunity given him by section 32 (2) of the Govern- 
ment of Burma Act. It is clear that, ifall that the Speaker did on 
the ist April was to exercise the powers vested in him for regulating 
procedure and the conduct of business and for maintaining order, 
then he is not subject to the jurisdiction of this Court in respect 
of the matter now complained of by the plaintiff. The first 
question really is, on this part of the case, whether the Speaker 
was not doing more than merely giving a ruling on a point of 
order. In my judgment he was doing more anda great deal 
more. It must be borne in mind that for two days he had been 
hearing arguments on the one side and on the other and the 
Advocate-General had given a carefully prepared address on the 
legal position. Reported decisions of varicus Indian High Courts 
had been cited to him, and, when all thishad been done and 
after taking time to consider his decision, he delivered from the 
Speaker's chair a speech which was quite the equivalent of a 
jadgment of a court of law. I do not say that this speech of the 
Speaker (to borrow the words of Stephen]. in Bradlangh v. 
Gosseti (1), when referring to the resolution of the House of 
Commons which gave rise to that case} is the judgment of a 
Court but it has much in common with such a judgment. The 
Speaker had concluded his speech in these terms : 

“In these circumstances I hold that the seats of U Lun and 
U Ba Maung have become vacant by their own 

actions.” 
I think that it would not be wrong to say that the Speaker 
sought to attract to himself something very little, if ai all, rernoved 
from the status of.a Court; and thal is something directly 
opposed to the clear terms of section 27 (3) of the Govermnent of 
Burma Act. The fact that the Speaker concluded his speech by 
expressly stating that he was not acting as 2 Court bui was only 
giving a ruling on a point of order does not to my mind in any 
way alter the true effect of the facts, which to my mind clearly 
‘show that, whether or not the Speaker was acting as a Comrt in 
this matter, he was certainly doing something more than merely 
regulating procedure or maintaining order. After-ali, in the 
sextract from his written statement which { have just read, the 
Speaker is now definitely claiming to be the sole authority for 





(4), (1884) 12 QB.D.271, 285. 
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deciding the question raised by the second defendant, which was 
whether the plaintiff's seat was vacant or not. I think it quite 
impossible to accept thé coniention put forward on behalf of the 
Speaker, that he was merely dealing with a point of order. He 
was in my judgment claiming to have the right to declare whether 
any particular seat was vacant Or not. 

_ I willnow consider what the “powers of the Speaker of the 
House of Representatives are and whether ihe right to declare 
when a seat in the House has or has not become vacant is one 
of them or not. 

More than once during the course of his address to me 
Mr. Kyaw Din, on behalf of the Speaker, emphasized the fact that 
of course he was not contending in this case that the Speaker of 
the House of Representatives here in Burma has powers which 
are equal to those of the Speaker of the House of Commons in 
England. But it appears to me that in this particular matter the 
Speaker is claiming a great deal more than the Speaker of the 
House of Commons in England now claims, and something, 
indeed, to which no claim has been made by Mr. Speaker in 
England for at any rate some hundreds of years. It is important 
to distinguish between the Speaker of the House of Commons in 
England and the House of Commonsitself. One of the privileges 
of the House of Commons in England is the right to proyide for 
the proper constitution of the body of which it consists, by the 
issue of writs when vacancies occur during the existence of a 
Parliament. Itis to be noted, however, that what I have just 
mentioned is the privilege of the House of Commons and not that 
of the Speaker. When a vacancy occurs in the House of 
Commons from any cause which legally vacates a seat, a warrant. 
is issued by the Speaker, but it is only issued by him in pursuance 
of an order of the House. In order to get over the difficulty 
which otherwise would have arisen when a vacancy occurred 
during a recess, when the immediate authority of the House of 
Commons would not have been available, it was necessary to pass 
the Recess Elections Act, 1784. Without the statutory power 
given to him by that Act even the Speaker of the House of 
Commons in England had no power to issue a writ for the purpose 
of filling a vacancy. In the present case there was never any 
order of the House of Representatives.. As I have already stated, 
noresolution or motion was at any time before the House. The- 
Speaker does not suggest for one moment that he has taken the 
sense of the House on the matter: at all. He listened to the- 
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arguments on the one side and on the other, as a judge might do. 
In the end he‘delivered his decision, or whatever you like to call 
it’ It was his own personal decision at which he, afier due 
reflection, thought fit to artive. It is in no sense the decision of 
the House of Representatives: i is solely the decision of the 
Speaker. 

Let me at this peint read one short passage from the judgment 
of the Privy Council (delivered by Sir James Colville) in the case 
of Doyle v. Falcons (1), which, it seerns to me, should be borne in 
mind in the prescu! connection : 

“The privicses of the House of Commons are 
Lelong to it by virtue of the lex ef consuetudo 
Partianvuti, which is a law peculiar to and inherent in 
the two Houses of Parliament of the United Kingdom. 
It cannot, therefore, be inferred from the possession 
of certain powers by the House of Commons, by virtue 
of that ancien! usage and p-zescription, that the like 

& belong to Legislative assemblies cof com- 
paratively recent crcation in the dependencies of the 
Crown.” 
In other words, one inmst Jook at the particular statute which brings 
into being the Legislature whose powers andj privileges are 
under consideration. [See also Attorney-General y. Theobald (2) 
and Harding v. Connnissioners of Stamps for Queensland (3).] 

In order, therefore, toappreciate the position of theSSpeaker in 
Barwa, anc to ascertain his powers and privileges, it is necessary 
to turn te the Government of Burma Act. The Speaker here is 

_ entirely creature of that stainte; he is brought into being 
by section 21 ef that Aci. A reading ofitthat and the next 
succeeding section of the Act shows to myimind that the Speaker 
is what in ordinary parlance would be called a‘ Chairmen.” 
Section 29 of the Act provides for the making of rules, both by 
the House of Representatives and also by the Governor, for 
regulating of the Act, the procedure and 
the conduct of its business by the Housc of Representatives, and 
the Speaker is the particular individual charged with supervising 
the due conduct of the proceedings of the House of Represeniatives, 
for maintaining order therein, and for conducting and seeing that 
the business of the House is conducted in accordance with those 

(}} (1865} 4 Moo, P.C. (N.S) 203, 218. 

(2) (1890; 24 Q.B.D. 557 ; per Pollock B. at p. 559. 

QB; A.C. 769 (B.C) ; fer Lord Hobhouse at bottom of p. 775. 
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rules. He is also, by Chapter XVI of the Rules of Procedure, 
made the medium of communication from the’ House to the 
Governor and one of the mediums of communication from the 
Governor to the House. The Speaker of the House: of Commons 
in England also has functions similar to the foregoing, but hé has, 
however, in addition, other functions which are not bestowed upon, 
the Speaker here That there are strict limitations placed upon 
the powers of the Speaker of the House of Representatives is 
apparent from section 27 (3) of the Gevernment of Burma Act, 
which provides, as I have already indicted, that, notwithstanding 
the right of freedom of speech in the Legislaturé and the other 
privileges accorded to Members by the earlier provisions of that 
section, nothing in the Act shall be construed as conferring, or 
empowering the Legislature to confer, on any officer of either 
Chamber (which, so far as this case is concerned, means the 
Speaker) the stitus of a court, or any punitive or disciplinary 
powers other than the power to remove cr exclude persons 
infringing the rules or standing orders, or otherwise behaving in a 
disorderly manner. A further insiance of a limitation on the 
Speaker’s powers is to be found in Rule 42 of the Rules of 
Procedure for the House of Representatives, which provides that 
even if a question arises in the House whether a motion, 
amendment or question is or is not such as to require the prior 
sanction of the Governor, the Speaker cannot decide it, although 
he is presiding over the Chamber. I also call attention to the fact 
that it is not the Speaker, nor even the House, who can take 
proceedings under section 26. 

I will at this point deal with a case upon which much reliance 
was placed by Mr. Kyaw Din, namely, Manindra Chandra Nandi 
v. Provas Chandra Mitler (1), a decision of Page J., as he then'was, 
which on appeal was upheld by Sanderson C.J. and Richardson J. 
The point of that decision can really, I think, be summed up in 
a single passage to be found in the judgment of Page J. at the 
very top of page 287 : 

aie where a question within the jurisdiction of 
aqpublie officer entrusted with judicial powers has been 
bona fide entertained and decided by such officer, the 
Court will not interfere with his decision merely upon 
the ground that his decision was erroneous either with 
respect to facts or in point of law.” ‘ 





(4) (1923) LL.R. 51 Cal. 279. 
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With that statement of the Jaw I, with respect, entirely agree, 
The whole question in the present case is whether the Speaker 
was entrusted with the powers which he claims. If he seeks to 
rely upon the above decision of Page J. he must admit that the 
powers which he exercised were judicial powers, but section 
27 (3) of the Government of Burma Act denies hiin such powers. 
If he says, as, in view of section 27 (3) of the Aci, he must do, 
that he was not exercising judicial powers, then the above 
decision has no application to the facts of the present case. 


In my judgment it is quite clear that the Speaker in Burma 
thas no powers beyond those which are conferred upon him by or 
under the Government of Burma Act. Can it be found anywhere 
in that Act that the Speaker is given the power to declare whether 
a seat has become vacant or not? I cannot find such a power 
anywhere in that Act, J invited Mr. Kyaw Din to point it out to 
me, and he hacl to admit that he could not do so. He argued, 
however, that there was a gap in this regard in the constitution of 
Burma as it now stands. He sid that no provision has been 
made either by the Government of Burma Act or by His Majesty 
in Council for determining who shall have the right to declare 
when a seat becomes vacant (the special case provided for by 
section 24 (3) has no application to the present suit), and that there is 
neither an Act of the Burma Legislature nor any rules made by the 
Governor under clanse 15 of the Third Schedule to the Act 
dealing with this matter. And so Mr. Kyaw Din argued that, 
there being, so he says, this gap, the Speaker is impliediy made the 
person or‘authority who is given the power to declare whether a 
seat in the House of Representatives is vacant or not. Iam not 
prepared to accept that argument. Such powers as are conferred 
by the Act upon the Speaker in Burma are so few, and are 
dimited in so many ways, that I caanot hold that he has any such 
implied power as that for which Mr. Kyaw Din contends. In my 
judgment he has only such powers as are expressly conferred 
upon him by or under the Goverunent of Burma Aci. The 
power to declare whethera seat is vacant or not is admittedly 
not expressly conferred upon the Speaker by or under the Act. 
It is, in my view, unnecessary for me to decide whether'there is 
or is not this gap in the constitution of which Mr.. Kyaw Din 
speaks. It is enough for me to hold, and I do hold, that at any 
rate the Speaker has.no such power of declaring a vacancy as he 
undoubtedly claims to have. 
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Itis, 1 think, worth while looking to see what powers the 
Imperial Parliament conferred upon the Legisktures in other 
parts of the Empire, in regard tothe declaration of vacancies 
in their Lower House. In the case of Canada it thought fit 
to confer upon the House of Commons in that Dominion 
such privileges and powers as might frcm time to time be 
defined by Act of the Parliament of Canada, provided that 
they did nol extend beyond those then enjoyed by the House of 
Commons in England. (See section !8 of the British North 
America Act, 1867.) Sm that it was open to the Canadian 
Parliament to give the Canadian House of Commons (not, be it 
noted, its Speaker) the right to declare when a vacancy arose. In 
Ausiraliz (and it is interesting to note that the “ disqualifica- 
tion sections” of the Act dealing with Burma are very similar 
indeed in their wording to those of the Act dealing with Australia) 
the right of determining any question respecting the qualification 
of a member of the House of Representatives, ov respecting a 
vacancy therein, was (until the Parliament should otherwise 
provide) expressly given to the House (again, not to the Speaker) in 
which the question might arise. (See section 47 of the Common- 
wealth cf Australia Constitution Act, 1900.) There is nothing in 
the Government of Burma Act which comes anywhere near the 
above-mentioned provisions of the Imperial Statutes which 
brought into being those two Dominions. It is abundantly clear 
to me that the Speaker, the defendant in the present suit, is not 
invested with those powers to which he so plainly lays claim in 
paragraph 10 of his written statement. 

One final point on this part of the case. The Speaker claims 
that he is not subject to the jurisdiction of any Court in regard to 
this matter for the further reason that he is protected by 
section 27 (1) of the Government of Burma Act. Mr. Kyaw Din 
raised this point in the course of his argument : it is not pleaded 
‘by the Speaker, although it is pleaded by his co-defendant. The 
point can be disposed of very briefly. ‘The sub-section which I 
have just mentioned renders all Members of the Burma Legislature 
immune ffom any proceedings in any court in respect of anything 
said by them in the Legislature. Inmy judgment this sub-section 
is designed to prevent members being sued for slancler or prose- 
cuted for defamation, and perhaps also from being prosecuted 
for sedition, in respect of a speech made in the House. Ido not 
think that the Spealer’s declaration that the plaintiff's seat was. 
vacant, although the declaration was made by words spoken in 
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the Chamber, comes within the purview of the sub-section. It 
must also be noted that section 27 (2) opens with the words 
“Subject to the provisions of this Act... .” Section 27 (3), I 
have alreacly pointed ont, expressly declares that the Speaker is 
not to have “the status of a court’ So thal, if the Speaker 
purports within the Chamber to act as a Court, he will not, in my 
view, be protected by the provisions of section 27 (2) in regard to 
what he then says. 

In the result, on this part of the casc, | have come to tle 
conclusion that ihe Speaker, on the Ist April last, did a great deal 
more than merely rule upon a point of order arising under the 
Rules of Procedure of the House, that he wrongly, and in excess 
of his legal powurs, assumed the right to declare whether a seat 
was vacinl or unl, aud that in respect of that wrongful assump- 
tion of a power which was not vested in him he is amenable to 
the jurisdiclion of this Court, and is not protected either by 
section 32 (2) of the Government of Burma Act or otherwise. 

I now turn to the second main part of the case, which 
involves a decision as to whether the plaintiff was, either on the 
Ast April, when the Speaker gave his decision, or on the 24th 
April, when the present suit was instituted, still a Member of the 
House of Representatives. 

The first question on this part of the case is whether the 
plaintiff was holdiug an office of profit under the Crown in Burma 
at the time when the first Ordinance ceased to operate. There is 
even a contest between the parties as to when that was. The 
first Ordinance was promulgated onder section 41 of the Govern- 
ment of Burnts Act By sub-section 2 (a) of that section the first 
Ordinance ceased to eperate “ at the expiration of six weeks fromm 
the reassembly of the Legislature ”, there having been no résolu- 
tion disapproving it passed by the House of Representatives. 
The plaintiff contends that, as the Legislature reassembled on the 
15th February, the Ordinance ceased to operate at midnight on 
the 28tbh/29th March, which is six weeks from midnight on the 
15th/16th February, while the Speaker contends that the 
Ordinance either cease:l to operate at midnight on the 27th/28th 
March or, at latest, at 11-O am. -on the 28th March, the latter 
being siz weeks from the precise moment at which the Legislature 
reassembled. Although it would be necessary to decide this 
matter if I were now dealing with a case under section 26 of ihe 
Government of Burma Act—for in such a casé it would he 
mecessary to ascertain the exact number of days on which 
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the plaintiff sat or voted when disqualified, if he ever was 
disqualified—yet to my mind, and on the view which I take of the 
case, it is immaterial for the purposes of the present suit to 
decide this point, because (1) the matter now in dispute was never 
raised in the Chamber until about noon on the 29th March. so 
that there wasin any event a gap between the time when the 
first Ordinance ceased to operate and the raising of the present 
question ; (2) the second Ordinance is expressed to have come 
into force with effect from the 28th March, which means mid- 
night on the 27th/28th March, and so, if it is valid, then it covers 
even the widest gap suggested by the defendants in this case ; and 
(3) if Act XII of 1940 is valid, that also covers any possible gap, 
as the Act is expressed to come into force on the date on which 
the first Ordinance ceased to operate. But, as my conclusion on 
the point can be stated quite briefly and as the point was fully 
argued before me, I will give my decision upon it. Had it been 
necessary for me to decide this. question, I should have held that 
the first Ordinance ceased to operate at midnight on the 28th/29th 
March, This appears to me to follow from the Judgment of 
Sir John Romilly M.R. in Williams v. Nash (1) and from such a 
case as The Goldsmiths’ Co. v. The West Metropolitan Rail Co. (2). 
It also follows if one applies the test, suggested: by Lord 
Tenterden C.J. in Pellew v. Inhabitants of Wansford (3), of 
teducing the time to one day—a test’ which was moré than once 
adopted by Parke B [see Webb v. Fairminer (4) and Young v. 
Higgon (5)] and which was adopted again in 1891, in fact twice in 
that year, once by Wills J. in Radcliffe v. Bartholomew (6) and 
again by Day J. in South Staffordshire Tramways Co. v. Sickness 
and Accident Assurance Association (7). ‘The well-known maxim 
that the law takes no notice of the fractions of a day—and, except 
where there are conflicting rights between subject and subject 
for the determination of which it is necessary to ascertain the 
actual priority, such is the universal rule—is to my mind enough 
to dispose of the Speaker's alternative contention that the period 
of six weeks must be calculated from the actual hour (namely, 
11-0 a.m.) at which the Legislature reassembled on the 15th 





(1) {1859) 28 Beav. 93, 94. (4) (1838) 3 M. & W. 473. 

{2} (1904) 1 K.B. 1. {S) (1840) 6 M. & W, 49, 

(3) (1822) 9 B. & C. 134, 144, {6) (£892) 1 Q.B. 161, 163. 
(7) (1891) 1. Q.B, 402, 405. 
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February. J re Court Fees (i) and Tomlinson v. Bullock (2) 
both support this view. 

“Itis said against the plaintiff that as be was appointed a 
Second Lienfenant iu the Army in Burma Reserve of Officers with 
effect fron the J1ith March, he was from and after that date 
holding an cfiice of profit under the Crown in Berma. Two 
things are said on his behalf: (1) that his appointment was made 
“subject to His Majesty's approval” and that His Majesty bad 
not at any materia tine given his approval ; and (2) that he (the 
plaintiff} has never been called upon to join any unit of the Army 
in Burn. for trai and has accordingly never drawn any pay 
or allowances, 

The whole position surrounding an “ office of profit under the 
Crown” is, as regards those holding commissions in His Majesty’s 
Forces, an extremely difficult one. In England “the incapacity; 
if any, arises under section 24 of the Succession to the Crown 
Act, 1707, to quote the words of the Attorney-General when 
bringing in a Bill on the 2nd Septernber last, on the eve of the 
present War, while on the following day in the House of the 
Lords the Lord Chancellor, moving the second reading of that 
Bill, referred to the “difficulty often in the minds of quile a 
number of lawyers” on this question, 

The fact that the plaintiff before me has not in fact received 
any reinuncration does not to my mind assist him, for the 
Stewardship of the Chiltern Hundreds in England in fact now 
brings no profit (o the Steward, yet for very many years appoint- 
ments to thu office have been made for the express purpose of 

enabling members who wish to retire from membership of the 
Howse of Commons to accept an office of profit from the Crown 
so that their seats can be legally vacated. Nor in my opinion 
does the phintiff obtain ass ce from the fact that he has not 
yet joined : particular uait of the Army in Burma. His 
position, | thi:k, is analogous fo thal of a person in England who 
holds a commission in the terrilorial force or reserve of officers, 
But let me first of all take the Militia, the law relating to 
which was consolidaled ia the Militia Act, 1882. That Act 
provided for the calling up for a short annual training, and also 
for the embodiment (in case of imminent national danger or of 
great emergency) and for the disembodiment of the Militia. 
Section 38 of that Act expressly provided that the acceptance of a 


(1) (1922) LL.R, 46 Mad. 685. ; Se age 
(2) (1897) 4.Q.B.D, 230, and see fer Lush J. ‘at p, 232. 
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commission as a militia officer should not vacate the seat of any 
member returned to serve in Parliament. If the mere acceptance 
ofa commission in the Militia, without being called up for 
training or without being embodied, did not amount to accepting 
an office of profit under the Crown, why was it necessary to 
include in the Militia Act, 1882, a section such as section 38 ? 

The Territorial Force in England was brought into being by 
the Territorial and Reserve Forces Act, 1907. That Act also 
provided both foran annual training and for the embodiment of 
the Force (if the Army Reserve was called cut on permanent 
service) and for its subsequent disembodiment: Yet it was 
thought necessary to insert in that Act a provision—section 23 (1) 
—that the acceptance of a commission as an cfficer of the 
Territorial Force should not vacate the seat of any member 
returned to serve in Parliament. If the contention cf the 
plaintiff in the present suit were a sound one, it is strange that 
section 23 (1) of this Act of 1907 should have been inserted to 
protect a person who merely accepted a commission, apart 
altogether from attending the annual training or being embodied. 

But perhaps the ne2rest thing to the Army in Burma Reserve 
of Officers is the Reserve of Officers in England. Here again it 
was thought desirable to provide, in section 36 of the Territorial 
and Reserve Forces Act, 1907, that the acceptance of a commission 
even only as an officer in the reserve of officers should not vacate 
the seat of any member returned to serve in Parliament. Why 
was that section incorporated ? 

Both at the beginning of the last War (in November 1914) 
and again on the outbreak of the present War (in September last) 
an Act was passed to avoid the possibility of the seat of any 
Member of the House of Commons in England being vacated by 
reason of his acceptance of a commission as an officer in His 
Majesty’s Forces. 

The only statutory provision which I can find which throws a 
favourable light upon the plaintiff’s contention is the concluding 
sentence of section 44 of the Commonwealth of Australia Act, 
1900, which provided that a Member of the Commonwealth 
House of Representatives should not be disqualified by the 
receipt of pay, half pay or a pension as an officer or member of 
the Queen’s navy or army, or by the receipt of pay as an officer 
or member of the naval or military forces of the Commonwealth, 
if his services were not wholly employed by the Commonwealth. 
At that time the Imperial Parliament apparently thought the 


1941] RANGOON LAW REPORTS. 


receipt of pay was the test. It is to be nected, however, that this 
‘section is not only dealing with persons of commissioned rank 
but with all members of the Forces. 

In view of all these enictments (other than the cne dealing 
with Australia), and in view also of the fact that acceptance of 
the Stewardship of the Chiltern Hundreds vacates the seat of a 
Member of the House of Commons notwithstanding the fact that 
the incumbent derives no actual profit from the office, I think it 
would be impossible for me to say that a person who is appointed 
a Second Lieutenant in the Army in Burma Reserve of Officers 
‘does not hold an effice of profit under the Crown in Burma. 

There is just one other point which was raised on behalf of 
the plaintiff in connection with this mitter with which I must deal. 
It is said that the fact that the plaintiff's appointment was made 
“subject to His Majesty’s approval ” is sufficient to preserve the 
plaintiff's position as a Member of the House of Representatives. 
It has been argued on his behalf that until His Majesty approves 
of his appointment the plaintiff cannot be said ‘“‘ to hold the 
office” I camot accede to that argument. Take the case of all 
‘those oihcr persons whose appointments as Second Lieutenants 
were announced in the Burma Gazette at the same time as the 
plaintiff's and who then proceeded to join a unit, either at 
Maymyo or elsewhere, without waiting for His Majesty to 
approve their appointments. Can it be said that they had no 
-standing as Second Lieutenants, that they had none of the powers 
which crdinarily vest in Second Lieutenants, and that any men 
under their command or to whomit was necessary for them to 
issue orders cculd disobey them with impunity, on the ground 
that His Majesty had not approved their appointments? To me 
that seems an impossible propc sition. 

In all the circumstances which I have just been mentioning I 
feel constrained to hold that at the time the first Ordinance 
ceased to operate, be that at midnight on the 27th/28th March» 
or twenty-four hours Jater, or at some time between the two, the 
plaintiff was holding an office of profit under the Crown in Burma. 


His Lordship then went on to hold that there 
was a gap between the expiry of the first Ordinance 
and the promulgation of the second Ordinance. 
Consequently the plaintiff's seat had become vacant on 
the expiry of the first Ordinance and that vacancy could 
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only be filled in accordance with the provisions of 
s. 17 (3) of the Government of Burma Act.. The 
Legislature could not override the provisions of 
s. 34 (b) (ii) of the Actand the only remedy was for 
the Legislature to have passed an Act removing the 
disqualification of membership before the expiry of the 
first Ordinance. Further, the Governor had no power, 
whilst the Legislature was sitting, to remove the 
disqualification by means of an Ordinance -under s, 42 
of the Act. 


The plaintiff appealed. 


E Maung (1) for the appellants. Under s. 42 
of the Government of Burma Act, if the Governor 
is satisfied that it is necessary for him to take 
immediate action in respect of the matters mentioned 
in that section, and that an Ordinance should be 
promulgated in order to enable him to satisfactorily 
discharge hisfunctions under the Act, the Cqurt has. 
no jurisdiction to question the validity of an 
Ordinance that may be issued under such circumstances. 
The Governor cannot be asked to prove affirmatively 
that the Ordinance falls. within the purview of s. 42. 
S. 5 (3) of the Act is relevant to show that the decision 
of the Governor in these matters is final and the validity 
of anything done by him cannot be called in question. 

It is not necessary that the Ordinance should be 
published in the Burma Gazette. Promulgation means 
that the law is to be brought to the notice of the public 
in the best manner possible. Parliament has been 
careful to use the words “ Public Notification ” wher- 
ever notification in the Burma Gazette is meant. Sce s. 
38 and the definition of ‘‘ Public Notification ” in section 
158 of the Government of Burma Act. And where 
immediate action is nécessary, the Governor cannot be 
expected to wait for publication in. the Gazette. 
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[Rogerts, C.J. The Ordinance published in the 
Burma Gazette of the 30th February, 1940 says “ The 
Governor has promulgated” and is dated 29th 
February, 1940. Are we not bound by these state- 
ments under the Evidence Act ?] 


Yes. And that would be an end of this case. 
The respondent has admitied in his written statement 
that the Ordinance was promulgated on the 29th 
February, 1940. The main question is whether the 
Ordinance could be validly made under s. 42. On the 
11th March, 1940, two members of the House of 
Representatives joined the Army and if they were to 
continue as members of the House, they should have 
resigned their commiissions unless an Ordinance 
removed their disqualification. If the Ordinance were 
not issued, they could not have become members of 
the Army, and recruitment to the armed forces of the 
Crown would have been thereby impeded, Therefore, 
it could be said that the subject matter of the Ordinance 
falls within s. 7 as a matter relating to “Defence.” In 
that view, the Court cannot go into the question of the 
sufficiency or otherwise of the materials before the 
Governor which led him to issue the Ordinance. Even 
ifss. 7 is not applicable, s. 8 (1) (hk) would apply to 
show that the Ordinance has been promulgated in 
order that the action of the Governor is not prejudiced 
or impeded in some other sphere. This is one of the 
special responsibilities imposed on the Governor and is 
therefore covered by s. 42. 

In Bhagat Singh vy. King-Emperor (1) their 
Lordships of the Privy Council held that the Court has 
no jurisdiction to decide whether a state of emergency 
did or did not exist to justify the promulgation of 





. (Q) LER. 12-Lah. 280 (P.C). 
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HIEAING, {Dunxiey, J. But the Court can always see 
whether an Ordinance falls within s, 42.] 


Yes. But the moment it is shown that there is 
some connection between s. 42 and the subject-matter 
of the Ordinance, the Court has no jurisdiction to 
decide whether there was any justification for the 
Ordinance. See Pramila Gupta v. W. S. Hopkyzs (1). 


Thein Maung (Advocate-General) as amicus curic. 
The Speaker did not deny either in his ruling or in his 
written statement that the second Ordinance was 
promulgated on the 29th March, 1940. Hisruling was 
based on the view that the second Ordinance expired 
on the midnight of the 27th/28th March. In_ his 
written statement it is not disputed that the second 
Ordinance was promulgated on the 29th and therefore, 
no issue could have been framed on the question of 
fact whether the second Ordinance was promulgated on 
the 29th. 

A constitution Act is not to be construed in a strict 
or pedantic manner. A wide construction should be 
adopted so that the Dominion is enabled to be mistress 
in her own house, James v. Commonwealth of 
Australia (2); British Coal Corporation v. The King 
(3); Is re the Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 1938 (4) ; 
Henrietta’ Muir Edwards v. Attorney-General for 
Canada {5). 

. §. 42 should not be ccnsirued independently of 
s. 5 (3). The interpretation of s. 5 (3), as given by the 





(1) LL.R. 59 Cal. 1440. (3) (1935) A.C. 500, 518, 
{2) (1936) A.C, 578, 613. (4) (1939) F.C.R, 18, 36. 
~ (5) (1930) A.C: 124, 127, 136, 
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learned trial Judge, is correct except in so far as he held 
that s. 5 (3} only applied as between the Governor and 
his Ministers. S. 5 (3) should be given a liberal 
interpretation as suggested in the above cases. 

Under the Government of Burma Act, the powers 
of the Governor are exercisable in three different“ways, 
namely (1) in his discretion, (2) in his individual 
judgment and (3) under the guidance of the Ministers, 
except in cases where his special responsibilities are 
involved. Matters which fall within the third group 
may, in certain cases, also fall within group (2), and if 
the Governor decides in such a case that it falls within 
his individual judgment, the Courts have no jurisdiction 
to question his action. 

As to the necessity for the Ordinance, the Governor 
is responsible to Parliament through the Secretary of 
State (s. 10). As regards the terms of the Ordinance 
itself, he is subject to sub-section (4) of s.42. S$, 5 (3)is 
intended to cover the whole field of administration and 
the Governor may decide in each particular case 
whether it falls within his discretionary sphere or the 
individual sphere, and his decision is final. 

The words ‘‘for the purpose of enabling him 
satisfactorily to discharge his functions in so far as he 
is by or under this Act required in the exercise thereof, 
to act in his discretion or to exercise his individual 
judgment” in s. 42 are merely for the guidance of the 
Governor. The Governor (as the Governor-General 
was under the old Government of India Act) is the sole 
judge of whether circumstances existed which rendered 
it necessary for him to take the action he did. The 
Courts can only consider whether the terms of the 
Ordinance are valid in so far as s. 42 (4) applies. In 
In the matter of Amrita Bazar Patrika (1), it was held 





(1) 37 CW.N: 166. 
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that recital of an.emergency is not necessary to make 
an Ordinance valid. C 

S. 152 of the present Act corresponds to s. 110 of 
the old Government of India Act and that part of the 
judgment in Des Raj v. The Crown (1) which said that 
the Governor is beyond the jurisdiction of the Court is 
still good law. 

If the first Ordinance expired on the midnight of the 
28th and the second Ordinance was promulgated on the 
29th, no question of retrospective operation arises, 
Even if the question whether the retrospective portion 
of the Ordinance is invalid were to arise in this case, 
that portion is easily severable from the remainder of the 
‘Ordinance and therefore, the whole Ordinance cannot 
be held to be wlira vires. 


Kyaw Din for the respondent. The Speaker is 
beyond the jurisdiction of the Court. It is the duty of 
the Speaker to see that only duly qualified members sit 
in the House and in declaring that the appellant'was no 
longer a member of the House, he was only preserving 
order therein. Sees, 32 (2). There is no provision in 
the Act which vests the power in any outside authority 
to declare that a seat has become vacant in similar 
circumstances. 

The wording of s. 72 of the Government of India 
Act is different from the wording of s. 42 of the 
Government of Burma Act. In the present case, the 
question is when was the Ordinance promulgated— 
Was it promulgated when it was signed, or when it was 
tead out by the Speaker, or when it was published in 
the Burma Gazette? Reading an Ordinance in a 
private place like the House of Representatives cannot 
be held to be effective publication, though one cannot 


(1) LL.R, 12 Lah, 26, 
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go so far as to say that prosiulgation must necessarily 
mean publication in the Burma Gazette, 

* It is doubtful whether the second Ordinance could 
fall within s. 42 because the first Ordinance which was 
in identical terms was made under s. 41. The 
restrictive words in s. 42 must have some meaning, 
and if that be so, the Courts must have jurisdiction to 
see that the Governor’s action is justified by the 
provisions of that section. S. 5 (3) is not relevant for 
the disposal of this case ; it merely refers to adminis- 
4rative matters and has no relation to s. 42 which deals 
with the legislative powers of the Governor. ; 


Rogers, C.J.—This was an action brought by the 
appellant U Lun against U Chit Hlaing, Speaker of the 
House of Representatives,for a declaration that the 
plaintiff was a member of the House of Representatives 
and that his seat had not become vacant by reason of 
any disqualification, and for an injunction to restrain 
the defendant from interfering with the exercise of the 
plaintiff's rights and privileges in that behalf. The facts 
have been set out very fully by the learned trial Judge. 
‘The plaintiff had been duly elected a member of the 
House of Representatives representing Insein North at 
the General Election in November 1936, and in March, 
1940, he was appointed a second Lieutenant in the 
Army in the Burma Reserve of Officers subject to the 
approval of His Majesty. 

The ‘holder of a commission in His Majesty’s forces 
enjoys an office of profit under the Crown and by 
section 25 (1) (a) of the Government of Burma Act he 
is disqualified for being chosen as, or for being, a 
member of either Chamber unless this office is declared 
by an Act of the Legislature not to’ disqualify its 
holder. His Excellency the Governor, in pursuance of 
his powers under section 41 of the Government of 
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Burma Act, promulgated an ordinance, on September 
18th, 1939, which provided that a person should not be 
disqualified nor should be deemed ever to have been 
disqualified for being chosen as, and for being, a 
member of either Chamber of the Legislature by reason 
only that as a member of His Majesty’s forces he was 
holding or had held any office of profit under the 
Crown. 

An ordinance promulgated under either section 41 
or 42 of the Act has the same force and’effect as an Act 
of the Legislature, and consequently it protected the 
plaintiff from the disqualification which he would 
otherwise have suffered. 

But this particular ordinance would cease to 
operate at the expiration of- six weeks from the 
reassembly of the Legislature unless (which never 
happened) a resolution disapproving it were passed by 
the House of Representatives and agreed to by the 
Senate on some earlier date. : 

The Legislature reassembled on the 15th day of 
February 1940 and six weeks from that date brings us 
to March 28th 1940. I respectfully agree with the 
learned trial Judge for the reasons given by him that this 
Ordinance expired at the midnight which concluded the 
28th day of March. On the 29th day of March, when 
the Legislature was in session, the Governor, in 
pursuance of his. powers under section 42 of the Act, 
promulgated a further Ordinance in similar. terms—It 
was afterwards published in a Burma Gazette Extra- 
ordinary dated March 30th, but published in a 
truncated and inaccurate form. Its concluding words 
were : 

“The above Ordinance is promulgated under the powers conferred 
by section 42 of the Government of Burma Act, 1935. 


(Sd.) A. D. Cocurang,. 
29th March 1940, Governor of Burma, 
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By a surprising and unfortunate omission none of 
these concluding words were contained in the Official 
Gazette. 

During the afternoon of March 29th the original of 
this second Ordinance was delivered to ihe Speaker 
and read by him to the House of Representatives ; an 
advance copy of it had been already supplied to him by 
the Premier. It never has been contended by any 
party to this suit that promulgation did not take place 
on March 29th: In paragraph 10 of the plaint it was 
expressly pleaded that March 29ih was the date 
of promulgation. In the written statement of the 
respondent ‘he was content to aver that this allegation 
needed no reply ; and by Order 8, Rule 5, of the Code 
of Civil Procedure every allegation of fact not denied 
specifically or by necessary implication, or stated te be 
not admitted in the pleading of the defendant shall be 
taken to be admitted. 

There is no denial by necessary implication of a 
fact alleged in a plaint when itis merely contended in 
the written statement that the allegation needs no 
reply. 

If the second Ordinance was a valid Ordinance and 

_ was promulgated on March 29th there never was a 
time when the appellant’s seat became vacant by 
reason of any disqualification, and no question of its 
validity could be raised on the ground of its contraven- 
tion of the provisions of sub-section (4) of section 42, 
which enacts that an ordinance passed under the 
section shall only be valid if and so far as an Act of the 

’ Legislature in similar terms would be valid. 

The learned trial Judge has taken the view that 
promulgation was not effective until March 30th, 
although the Governor’s signature to the document on 
March 29th states that it “is promulgated” and not 
that it will be. The original document was however 
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1940 never produced in Court before him, for the notifica- 

vLos tion in the Gazette was admissible in evidence as to its 

ucwr contents though entirely misleading in its effect. I find 

Hane. myself unable to accept the suggestion that promul- 

a ig gation and publication in the Official Gazette are 

“synonymous. If the Act used the word “ publication " 

it might no doubt be said that the term connoted the 

fact of making the public in this way aware of the 

existence of the ordinance, and that publication meant 

publication in the Official Gazette. But I have asked 

myself why the Act uses the word “promulgate” in 

preference to the more popular word “ publish ” and, it 

seems to me that there is a distinction. What is 

promulgated is no doubt in practice published in the 

Official Gazette so as to ensure wider dissemination. 

But the promulgation of an ordinance is an emergency 

measure ; it depends on the necessity for immediate 

action, as the Act states. The Governor is empowered 

to take this action at once and is not obliged to wait till 

the printers are ready, or to communicate with them, it 

may be from a great distance, before his action becomes 

effective. Some proclamation or making known by 

public declaration is no doubt necessary ; no one can 

be said to promulgate what he keeps locked up in his 

breast : but publication in the Official Gazette does not 

appear to me to be Sime qua non of promulgation, 

though it is'a.record that promulgation has taken place 

and a means of announcing the fact to the widest 
possible circle of individuals. 

The India and Burma Emergency Provisions Act 
1940.had not been published in Burma at the time of the 
judgment. In that Act the Governor is empowcred to 
make certain provisions which under section 157 of the 
Government of Burma Act could be made by an Order 
in’ Council or which under the Act fell within the 
scope of rules issuable by the Secretary of State. 
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This he can do “ by notification in the Official Gazette 
of Burma.” The new statute does not say that these 
provisions may be made and promulgated by the 
Governor, avd Jays dowi a procedure different from 
that contemplated in the case of promulgation of an 
ordinance under Ue Government of Burma Act. 

Illustration (ce) to section 114 of the Evidence 
Act says that tic -Court may presume that judicial 
and official avis have been regularly performed. 
We have secn the Governor's signed declaration on 
March 29th 1940 that the second Ordinance is 
promulgated, and indeed the fact appears to have been 
admitted on tic pleadings; I cannot hold that’ ne 
promulgation with due regard to form and procedure 
took plice before March 30th. Tt is also unfortunate 
that th. allention of the learned trial Jadge was, as we 
are assured, not drawn to this point in the voluminous 
pleadings and that he was allowed to think that a 
typewritten copy of the ordinance was all that was 
delivered to the Speaker on March 29th. 

Then was the second Ordinance a valid Ordinance ? 
In my view the answer to this question must be in the 
affrm»ative. ‘The Ordinance did not attract the provi- 
sions of section 42 (4) as being one which would be 
Jnvalis! if cnacted by the Legislature. Such part of it 
as uid appear to give retrospective effect te its 
provisions, namely, the words “nor shall be deemed 
ever to have been disqualified ”, arc clearly severable 
from the remainder, and the :emainder freed the 
appellant from any disqualification since it cams 
infe operation immediately upon the expiry of the 
first Ordinance at the midnight concluding March 
28th, 

tis desirable: to examine the scope of section 42 
which deals with the Governor’s ._power to make 
ordinances when the Legislature is in session. 
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The Governor’s functions appear to me, with great 
respect, to be capable of being exercised in any one of 
three different ways. Some are exercisable in his 
discretion which means that he need not ask for the aid 
or advice of his Ministers at all ; indeed it is not their 
duty to aid or advise him in respect of these matters ; 
a second group is exercisable, notwithstanding the 
advice of Ministers, in the exercise of his individual 
judgment ; and a third group is exercisable under the 
guidance of his Ministers. The third group comprises 
all cases in which the Governor. does not regard it as 
inconsistent with the fulfilment of any of the special 
responsibilities which are committed to him by the Act, 
or with the proper discharge of the functions which he 
is otherwise by or under the Act required to exercise 
in his individual judgment, to be guided by his 
Ministers’ advice. 

Tn performing any of the functions in the second or 
third group the Governor (acting under paragraph 8 of 
the Instrument of Instructions: issued to him by His 
Majesty) forms his own opinion as to whether, having 
regard to its terms, he should be guided by his 
Ministers or not. Thus, matters in the Government of 
Burma Act which are said to fall within the individual 
judgment of the Governor may fall within the second or 
third group according to the opinion formed by the 
Governor as to the course which he should take. 

Paragraph 8 of the Instrument of Instructions 
relates to all matters within the scope of the executive 
authority in Burma save the purely discretionary 
furictions. They may become matters for the exercise 
of the individual judgment of the Governor simply 
because he has formed the opinion referred to in the 
paragraph. When an ordinance is issued expressed -to 
be under the powers conferred by section 42 it is 
implied that such an opinion has been formed. 
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The learned Judge has examined with great care the 
question whether the subject matter of the second 
Ordinance was concerned with one of the discretionary 
functions of the Governor, or with one of his special 
responsibilities, or with one of the othe; matters about 
which he is required te exercise his individual 
judgment. But h- has, [ respectfully think, omitted to 
notice thai within this last class there may fall a matter 
which he describes as “ one citirely for the Ministers.” 

As I read the Actand the Instrument of Instructions 
there are no iatlers which can be dismissed from 
consideration as “ entirely for the Ministers”: they act 
in the name of the Gevernor and their executive acts 
can become a miller for the individual judgment of the 
Governor if he forms the opinion that to be guided by 
them would be inconsistent (1) with the fulfilment of 
his special responsibilities under the Act, or (2) with the 
proper discharge of functions which he is otherwise by 
or under the Aci required to exercise in his ‘individual 
judgment. We do not precisely know which of these 
two opinions he las formed, but by the issve of the 
second Ordinance he has unpliedly formed one or 
other of them, and has therefore exercised his individual 
judgment; unless, indecd, he bas promuigated the 
Ordinance for the purpose of discharging functions 
which lie within his iomibieea 

“We have been informed that the atiention of the 
learned Judge was never drawn to section 8 (1) (2) of 
the Act which makes if one of the special responsi- 
bilities of the Govetnor to secure that the due discharge 
of his functions, whether discretionary or in the exercise 
of his individual judgment under the Act (which of 
course includes the Instrument of Instructions}, is not 
prejudiced or impeded by any course of action taken 
with respect to any other matter. I should have 
thought that to permit a Member of the House of 
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Representatives to be penalized for his loyalty and 
readiness to serve in the armed forces of the Crown in 
time of War might well impede the course of action 
taken with respect to defence: that is, however, 
entirely by the way, and I must be not taken to hazard 
any guess as to the grounds upon which the Governor 
saw fit to promulgate the Ordinance in question ; it 
seems to me irrelevant to inquire. 

It was, again, unfortunate that the attention of the 
learned trial Judge was not drawn to the important 
decision of the Privy Council in Bhagat Singh v. 
King-Emperor {1). 

There the Governor-General, acting under section 72 
of the Government of India Act, 1915, being satisfied 
that a state of emergency existed, promulgated an 
ordinance expressed to be for the peace and good 
government of India. Its validity was challenged. 


Lord Dunedin said (at page 283) : 


“ The petitioners ask this Board to find that a state of 
emergency did not exist. That raises directly the question who is 
to be the judge of whether a state of emergency exists. A state 
of emergency is something that does not permit of any exact 
definition :—it connotes a state of matters calling for drastic action 
which is to be judged as such by some one. It.is more than 
obvious that that some one must be the Governor-General and he 
alone. Any other view would render utterly inept the whole 
provision. Emergency demands immediate action, and that action 
is prescribed to be taken by the Governor-General. It is he alone 
who can promulgate the ordinance. 

Yet, if the view urged by the petitioners is right, the jucigment 
of the Governor-General could be upset either (a) by this Board 
declaring that once the ordinance was challenged in proceedings 
by way of habeas corpus the ‘Crown ought to prove affirmatively 
before a Court that a state of emergency existed, or (b) by a find- 
ing of this Board—after a contentious and protracted enquiry— 





(1) (1931) LL.R. 12 Lah. 280 (P.C). 
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deposited in her husband’s business. She has 
completely failed todo so. She has not given evidence 
herself, although she might well have done so on 
commission if she was not prepared to come to Rangoon 
to give evidence before the Insolvency Court in a 
matter of such importance to her. None of her 
witnessess, not even her own husband, has given 
evidence that her stridhanam was invested in the 
insolvent’s business, and there is no evidence regarding 
this allegation, except certain entries in the Dallah 
account books, which have no probative value whatever 
in view of the non-production of the Rangoon account 
books, and a copy of a letter (Exhibil 6) which is said 
to have been sent by the insolvent’s agent to the 
insolvent’s wife on 13th March, 1929, acknowledging 
that this money was on deposit in the insolvent’s 
business. The insolvent has failed to account 
satisfactorily for the non-production of the Rangoon 
books, and this letter has not been proved by calling 
the agent in question, and it may well have becn 
written at any time. Moreover, neither the insolvent 
nor his wife can utilise the insolvent’s agent for the 
purpose of manufacturing evidence on their behalf by 
writing a letter of this kind, and the letter is worthless. 
In my opinion, Visalakshi Achi has completely failed to 
rebut the presumption which arises that the insolvent 
is the real owner of the properties conveyed to his wife 
by these four transfers. Appeal No, 28 of 1940: 
therefore fails, and is dismissed with costs both in this 
Court and in the Insolvency Court, advocate’s fee ten 
gold mohurs in each Court. 

Turning now to appeal No. 30 of 1940, the 
subject-matter of which is the transfer of the Madras 
properties, the deed is dated the 22nd July, 1935,. 
and the transfer was a direct conveyance by the 
insolvent to his wife, Visalakshi Achi. It therefore 
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secured creditor of the insolvent, sold the property 
mortgaged to it in execution of a mortgage decree, and 
there was a balance over Rs. 20,000 stiil due to 
the Bank under this decree, and that m 1934 the 
AS.PLV.R. Chetlyar Firm obtsined against the 
insolvent two 1 decrecs for a sum exceeding 
Rs. 16,000. ees remain unsatisie At that 
time the insolven! was carying om business in Rangoon 
as S.A.L.S. Clictiyar. In 1935 he closed the Rangoon 
place of business anc transferred his business to Dallah, 
where he carried on business under the vilasaiz 
“S.A.L,” This transfer of the business to Dallah under 
anew name when the insolvent was admittedly in 
serious financial difficulties is extremely suspicious, and 
the suspicion becornes confirmed by the fact that none 
of the books of the Rangoon business have been 
produced. The cxcuse that they have all been 
destroyed by white anls is unworthy of serious notice. 
The insolvent’s wife must have been aware of these 
facts, and she must also have had knowledge of the 
manner in which these transfers to her were made. It 
has been established by evidence that the two Burman 
transferors were kept in ignorance of the real nature of 
the transactions in which they were taking part. 
Admittedly, the consideration for all four transfers was 
paid by the insolvent, and as Page ©.]. said in Mazig 
Tun Pes case (1), where property is conveyed to A but 
the purchase price is paid by B, the prima facie 
inference is that there is a resulliug trust in favour of 
Band that he and pot A is the real owner of the 
property. It was incumbent on Visalakshi Achi to 
rcbat the presuraption, which arises in the circuim- 
stances of this case, that the insolvent is the real owner 
ol these properties, by proving, as she alleges, that the 
i 
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{1} (2936) LL.R. 14 Ran. 242. 
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matter of possession but a matter of title to the 
properties. Therefore the matter is not one “arising 
under section 36”, and the jurisdiction of the 
Tfsolvency Court under section 7 is not in this case 
ousted by the proviso to the section. Consequently it 
was for the learned Insolvency Judge, in his discretion, 
to decide whether he would permit the trial before 
himself of this issue between the Official Assignee and 
Visalakshi Achi on the petition of the Official Assignee, 
or whether he would direct the Official Assignee to 
institute a suit in the ordinary Court having jurisdiction 
in the matter. He has, after giving due consideration 
to the question, assumed jurisdiction and decided the 
issue. The learned judge has exercised his discretion 
ina proper and judicial manner, and consequently it 
would be wrong for this Bench on appeal to interfere 
with his exercise of that discretion. The present case 
presents a special feature in the close relationship of 
Visalakshi Achi to the insolvent, but I feel bound to say 
that, in my opinion, this Court ought not to seek to 
extend its insolvency jurisdiction in the manner in 
which the High Court of Madras-has done. The better 
practice is the English practice, which has been 
adopted by the High Courts of Calcutta and Bombay, 
Rankin J. stated the rule in-the following words in 
Jnanendra Bala Debi’s case (1): 

“As a rule, however, that class of proceeding against a mere 
third person as against whom the Official Assignee claims no 
higher title than the insolvent’s is not brought in the insolvency 
jurisdiction, and in any ordinary case any such motion brought in 
that jurisdiction unfairly and unreasonably would be refused as 
the learned Judge is in no way obliged in the insolvency 
jurisdiction to try such a question.” 

Dealing now with the facts, the Official Assignee 
has proved that in 1935 the Bank of Chettinad, a 


(1) at page 258, 
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any property belonging to the insolvent, and if on such 
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possession any property bclonging to the insolvent the 
Court may order him to deliver that property ts the 
Official Assignee. ‘Phe Rangoon Insolvency Aci is, 
except for certain unimportant meicental variations, 
exactly the same as the Indian Presidency Towns 
Insolvency Act, and the provisions of section 7, anc its 
proviso, of the latter Act have been considered on 
several occasions by Indian High Courts, In Phe Offici 

Assignee of Madras v. R. Narasimha Mudalicer (i), 
Full Bench of the Madras High Court held t! ant 
section 7 is not limited in ifs scope to matters in 
the Official Assignee bs the oj-ration of the Insolv 
Law claims a higher title than what the inso 
himself would have had, fol’ wing the eatlicr decision 
of the Calcutta High Court in Juanendra Lala Debi v. 
The Official Assignee of Calcutla and others (2). tn 
Evelyn Popaly v. The Official Assignee of Madras (3) a 
Bench of the same Court held that section 36 of the Act 
relates only to property admittediy belonging to ee 
insolvent of which the possession is in question, and 
not to property admitted; in the possession of ‘th he 
person examined of which the ownership is in dispute. 
Ip, 1930, in the case of Inve Nathurain Gofal Mantri (®, 
the learned Insolvency Judge of the Bosnbay Tigh 
Court came to the same conclusion, althougi: he refused 
to exercise his discretion in favour of the Official 
Assignee, and directed the Official Assignee to institute 
a suit in the ordinary Courts. Now, in the present 
case, Visalakshi Achi asserts that she is in possession 
through heragents of the properties in question, and the 
dispute between her and the Official Assignee is not a 


























(1) (1929) LL-R. 52 Mad. 717, (2} (1925) LL.R. 54 Cal, 251. 
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although the original owners conveyed these properties 
to the insolvent’s wife, the consideration for the transfers 
was paid by the insolvent, and hence in each case the 
insolvent’s wife is a bare nominee, and there is a 
resulting trust in favour of the insolvent, who and not, 
the transferee is the real owner of the properties 
[Maung Tun Pev. B. K. Haldar and others 1)J. The 
reply of the wife, Visalakshi Achi, to this averment is 
that she took these transfers in good faith and for 
valuable consideration. She alleges that her 
stridhanam, amounting to nearly Rs. 60,000, was 
invested in her husband’s business, and that she 
accepted these transfers in partial repayment of the 
moneys due to her by her husband. 

For the decision of the question at issue between the 
Official Assignee and Visalakshi Achi by the Insolvency 
Court, the jurisdiction conferred by section 7 of the 
Rangoon Insolvency Act must be invoked. That 
section is very wide in its language. It gives the 
Insolvency Court jurisdiction to decide all questions 
whatsoever, whether of law or fact, which may arise in 
any case of insolvency, or “ which the Court may deem 
itexpedient or necessary to decide for the purpose 
of doing complete justice or making a complete 
distribution of property in any such case ;” that is, 
the jurisdiction is discretionary. But the section is 
subject to a proviso which reads as follows : 

“* Provided that, unless all the parties otherwise agree, the power 
hereby given shall, for the purpose of deciding any matter arising 
under section 36, be exercised only inthe manner and io the 
extent provided by that section.” 

Section 36, so far as it relates to property, provides 
for the examination by the Insolvency Court of any 
person known or suspected to have in his possession 





{1) (1936) EL.R. 14 Ran, 242, 
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They have both given evidence, and have stated that 
the transfers were made by them in satisfaction of the 
debts which they owe! to the insolvent, and that they 
had no idea, and were not informed, that the transfers 


were being mado in favour of the insolvent’s wife. , 


Maung Po Di says that he was told that the transfer 
was being taken in the name of some other person aid 
not in the name of the insolvent, but he was not told 
who that perses wis and le was indifferent about the 
matter so lors as he obtained. satisfaction of his debt to 
the insolvent. Maung lau Pe says thal he made his 
transfer ia fren of the insolvent himself, and had ne 
idea that the deol expressed that the transfer was made 
in favour oli: Ivent’s wite, Their evidence was 
not challenges! ai the hearing of the petition. 

Now, section 55 of the Rangoon Insolvency Act 
deals with at vie favour of a purchaser, and by 
“ pourchaser ” is meant the persou from whom the 
alleged consideration for the transfer moved, not 
necessarily the transferee [Hasice and another v. 
Harding (1) ]. Inregardto these four transfers the 
insolvent occupied the role of “ purchaser”, and not of 
transferor, and consequently section 55 of the Rangoon 
Insolvency Act has no application thereto. For the 
same reascr:, these transfers cannot be atlacked under 
the provisions of section 53 of the ‘Transfer of Property 
Act. In fact, it is clear that in respect of these 
transactions the Official Assignee cannot claim a high 
title than w solvent himsel! would have had. 
Consequently he musi rely on the second alternative 
averment in his petition, namely, thatin spite of the 
transfers 1a favour of the insolvent’s wife the insolvent 
is the real owner of these properties. The case of 
Official Assignee in support of this contention is that 




































(i) (£888) 26 Q.B.D, 732, 
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urged before us in this appeal. The four transfers 
were made by three persons who were debtors of the 
insolvent. They transferred their immovable 
properties, at the request of the insolvent, to the 
insolvent’s wife, Visalakshi Achi, and the consideration 
for the transfers flowed from the insolvent himscJé, 
namely, the liquidation of their debts due to the 
insolvent. Two of the transfers were made by tlie 
M.K.S. Chettyar firm of Pegu. This firm was indebted 
to the insolvent in a sum of nearly Rs. 45,000, and in 
March, 1935, that is, fifteen months before the insolvent 
presented his petition for adjudication, the M.K.S. firm 
agreed to transfer, in satisfaction of this debi, 310 acres 
of agricultural land to the insolvent or his nominee. 
The two conveyances now in question were executed 
on the 6th July, 1935, and the 26th March, 1936, 
respectively, and by them the M.K.S. firm transferred 
outright to the insolvent’s wife 214 acres of land for 
a consideration of over Rs. 26,000. The deeds set out 
that these conveyances were made at the request of the 
insolvent and in pursuance of the previous agreement 
between the M.K.S. firm and the insolvent, and that 
they were made in partial cancellation of the indebted- 
ness of the M.K.S. firm to the insolvent. 

The remaining two transfers were conveyances by 
two Burman debtors of the insolvent, Maung Po Diand 
Maung Lu Pe. They had mortgaged agricultural land 
to the insolvent, and subsequently, on the 12th July, 
1935, and the 17th August, 1935, respectively, ihe 
mortgaged properties were conveyed by them, free from 
incumbrance, to the insolvent’s wife. In both 
conveyances the consideration is stated te be a cash 
payment made by the insolvent’s wife to the transferor, 
but it is admitted that there was no such payment in 
either case. The deeds are written in English, a 
language which neither of the transferors understands. 
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Rangoon Insolvency Act, but in respect of the 
properties purporting to have been conveyed by the 
remaining transfer the petition of the Official Assignee 
was dismissed. Hence these cross-appeals, and in 
appeal No. 28 of 1940 Visalakshi Achi seeks to have the 
petition of the Official Assignee dismissed in regard to 
the first four transfers mentioned above, and in appeal 
No. 30 of 1940 the Official Assignee seeks to have his 
petition allowed in regard to the fifth transfer. 

The petition of the Official Assignee prayed that 
these five transfers be declared to be void against the 
Official Assignee under the provisions of section 55 of 
the Rangoon Insolvency Act, or, in the alternative, that 
the transfers be declared voidable at the instance of the 
creditors of the insolvent under the provisions of 
section 53 of the Transfer of Property Act, or, in the 
further alternative, that it be declared that the transfers 
were collusive and benami and that the real owner of 
the properties which purported to have been transferred 
to his wife was the insolvent. The four transfers, in 
respect of which the petition of the Official Assignee 
succeeded, and which, therefore, now form the subject 
matter of appeal No. 28 of 1940, were transfers of 
immovable properties situated in Burma ; while the 
fifth, in respect of which the petition of the Official 
Assignee failed, and which now forms the subject 
matter of appeal No. 30 of 1940, was a transfer of 
immovable property of which a very small part is 
situated in Burma while the rest is situated in Madras. 

Dealing first with the four transfers of Burma 
properties, which form the subject-matter of appeal 
No. 28 of 1940, it was urged before the learned 
Insolvency Judge that the Insolvency Court had no 
jurisdiction to call these transfers in question by reason 
of the proviso to section 7 of the Rangoon Insolvency 
Act, and this is one of the main points which has been 
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admitted as “ substantially correct” in paragraph 4 of 
the written statement. The transfer was made when 
the property was still under attachment in execution of 
a decree obtained against the insolvent. The wife first 
claimed that she was a mortgagee by deposit of title 
deeds, and this claim was dismissed. She then fileda 
regular suit under Order 21, rule 63, of the Civil 
Procedure Code and that was alse dismissed. During 
the pendency of that suit the conveyance was executed 
in her favour. With due respect to the learned 
trial Judge I feel that his attention was not sufficiently 
drawn to the effect of paragraph + of the written 
statement, and these facts appear to me to raise an 
inference against the bona fide nature of the transfer 
which has been in no way rebutted. 

The appeals of the insolvent’s wife must therefore 
be dismissed and the cross appeal of the Official 
Assignee must be allowed. I agree with the decrees 
and orders as to costs as set out in the judgment of 
my learned brother. 


DunkLEY, J—These cross-appeals arise out of a 
petition of the Official Assignee,~dated the 9th Novem- 
ber, 1938, in the insolvency of one S.A.L.S. Sathappa 
Chettyar, whereby the Official Assignee sought to have 
set aside five transfers of property made in favour of 
one Visalakshi Achi, who is the insolvent’s wife and is 
the appellant in appeal No. 28 of 1940 and the 
respondent in appeal No. 30 of 1940. By his judgment, 
dated the 5ih April, 1940, the learned Insolvency 
Judge has held that in respect of the properties 
purporting to have been conveyed by four of the 
transfers Visalakshi Achi is merely the benamidar of 
ther husband and that these properties are properties of 
the insolvent which vest in the Official Assignee under 
the provisions of section 52 (2), (a) and (6), of the 
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been made clear in Popaly v. Official Assignee of 
Madras (1). 

The power given to the Court under section 7 was 
not therefore affected by the proviso in this case, and 
the learned Judge was entitled to exercise jurisdiction 
in the way he did, 

As was pointed out by Rankin J. in Jzanendra Bala 
Debi v. The Official Assignee of Calcutta (2) the rule 
that the Official Assignee should have recourse to the 
jurisdiction in insolvency only when he has a higher 


title than that of the insolvent is not a rule of law in the’ 


sense that the Insolvency Court cannot entertain such 
a Case in proper circumstances ; but care must be taken 
to see thai the rights of third parties are not prejudiced 
by the omission to proceed by way of a regular suit. 
That decision was before the enactment of the proviso 
to section 7. Since its enactment a Full Bench of the 
Madras High Court in The Official Assignee of Madras v. 
E. Narasimha Mudaliay {3} has restated the first 
proposition enunciated by Rankin J., but does not 
appear to have uttered the caution which followed it. 
The circumstances of the present case are such as 
bring it well within the limits of the Calcutta decision 
which appears to me, with great respect, to lay down a 
salutary rule of practice which should guide the Court 
in the exercise of its discretion whether to assume 
jurisdiction or not. 

The cross appeal relates to a transfer of properties 
mainly in Madras by the insolvent direct to his wife and 
effected on July 22nd, 1935. The question of its 
validity falls to be decided under section 55 of the 
Rangoon Insolvency Act and is dealt with in paragraph 
7 of the Official Assignee’s petition. This was 





(1) (1938) Mad. 72. (2) 30 C.W.N. 346. 
(3) (4929) LL.R. 52 Mad. 717, 
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arising under section 36, be exercised only in the manner and to 
the extent provided in that section.” 


The insolvent’s wife could certainly have been, but 
was not, summoned by the Court under section 36 ; but 
the result of such a summons, as her written statement 
makes clear, would have been a denial that there was 
any property belonging to the insolvent in her posses- 
sion. She does not, however, suggest that she is not 
in possession of the properties transferred ; her denial 
relates not to her possession of them but to her 
husband's title to them. 

In Chinappa Mudali v. The Official Assignee of 
Madras (1) Cornish J. said (at page 390) : 


“T£ the person supposed to be a debtor of the insolvent or to 
have the insolvent’s preperty in his possession dces not admit the 
fact, then, unless all the parties otherwise agree the Insolvency 
Court cannot determine the matter under section 7.” 


The “fact” in the Madras case is the fact of 
possession. 

But the question raised here does not relate to 
possession. It does not ask where the admitted 
property of the insolvent may be. It asks whether 
property admittedly in his wife’s hands belongs to him 
or not ; and it is therefore a question of title. 

Section 36 (5) affords a summary means of enabling 
the Official Assignee to obtain an order of the Court, 
when the admitted property of the insolvent has been 
traced to the possession of a third party, for its delivery 
to him. It has no reference to cases in which there is 
a dispute as to whether certain property belongs to the 
inslovent or not. Such a question of title is not within 
the scope of section 36 at all. This was pointed out in 
Re T.S.N. Chettyar Firm (2) and indeed had already 





(1) (1931) LL.R. 55 Mad. 385. (2) [1939] Ran, 731, 
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We have not seen the account books of the Rangoon 
firm of S.A.L.S. Chettyar. Itis suggested that they 
have been eaten by white ants in circumstances which 
are left 10 our imagination. But there is an entry in 
the books of the Dalla branch of the firm crediting 
amounts paid as due to her by way of stridhan 
“through the account of S.A.L. Rangoon”. The 
vilasam was altered at a time when the insolvent was 
in serious financial straits since there were unsatisfied 
decrees outstanding against him. 

But although it is clear that the insolvent’s wife has 
not rebutted the inference to be drawn from all these 
facts that the consideration for the transfers passed 
from the insolvent, it is equally clear that neither 
section 55 of the Rangoon Insolvency Act nor 
section 53 of the Transfer of Property Act has any 
application. Upon the authority of Hance v. Harding 
(1) the purchaser was the insolvent himself, and the 
statutes mentioned relate only to transactions in which 
the insolvent is the transferor and the purchaser is 
some other person. 

The learned trial Judge accordingly dealt with these 
four transfers under section 7 of the Rangoon Insol- 
vency Act, which says : 

“ Subject to the provisions of this Act, the Court shail have full 
power to decide all questions of priorities, and all other questions 
whatsoever, whether of law or fact, which may arise in any case 
of insolvency coming within the cognizance of the Court, of 
which the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or makinga complete 
disiribution of property in any such case :” 


Then there is a proviso : 


“ Provided that, unless all the parlies otherwise agree, the 
power hereby given shall, for the purpose of deciding any matter 





(1) (1888) 20 Q.B.D. 732. 
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insolvent himself he dismissed the petition. The 
insolvent’s wife has appealed against his decision in 
respect of the four transfers, and there is a cross 
appeal by the Official Assignee against the dismissal of 
the petition in relation to the fifth. 

I proceed first io deal with the wife’s appeals. 

Two of the four transfers were made by the M.K.S. 
Chettyar Firm which owed the insolvent money. At 
his request and in part performance of an agreement in 
March 1935 they transferred in the aggregate 213°58 
acres of paddy land for Rs. 26,220 to his wife. The 
two conveyances set out these facts quite clearly- 
They are dated July 6, 1935, and March 26, 1936 
respectively, 

Two other transfers were made by debtors of the 
insolvent. Ko Po Di and Maung Lu Pe had each 
mortgaged paddy lands io the insolvent, and they 
conveyed these properties free from incumbrances to his 
wife on July 12, 1935, and August 17, 1935, respectively. 
The deeds were in English, a language not understood 
by the transferors, and according to their evidence they 
were not told at the time that they were making over the 
properties to the insolvent’s wife. Ko Po Disays that 
the insolvent told him he would take the sale deed in 
the name of some one else, but he did not even know 
the name of the insolvent’s wife. Maung Lu Pe says 
that one month after the transaction he was told it was 
in the name of the insolvent’s wife. In neither case 
was there any payment by the transferee. 

In all these four cases there is evidence to show that 
the true consideration for the transfers passed from the 
insolvent himself and was the release of his debtors 
the transferors. The insolvent’s wife contends that she 
was a creditor of her husband in respect of stridhan 
due to her ; there is no satisfactory evidence at all of 
the truth of this contention. 
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the jurisdiction of the Insolvency Court ; {2) the consideration for the first 
four transfers moved from the insolvent, and his wife was only a nominee and 
so the properties vested in the Official Assignee; (3} as regards the fifth 
transfer the Official Assignee had established facts from which bad faith on 
the part of the insolvent and his wife could legitimately be inferred and the 
wife failed to rebut the préma facie case made out against her. 


Hance v. Harding, 20 Q.B.D. 732; Maung Hmoot v. Official Receiver, LLR. 
14 Ran, 704; Maung Tun Pe v. B. Haldar, LR, 14 Ran. 242, referred to. 


Doctor for the appellant. 
P. K. Basu for the respondent. 


Rogerts, C.].—I have had the opportunity of 
reading the judgment which is about to be delivered 
by my learned Brother and with which I respectfully 
agree, 

The petition of the Official Assignee was in relation 
to five transfers of immovable property made in favour 
of the wife of an insolvent, S.A.L.S. Sathappa Chettyar, 
who was adjudicated on his own petition on June 26» 
1936. 

Four of these transfers were made by debtors of 
the insolvent, and one was a direct conveyance by the 
insolvent to his wife Visalakshi Achi. The Official 
Assignee sought to have them all set aside under 
section 55 of the Rangoon Insolvency Act, or alterna- 
tively under section 53 of the Transfer of Property 
Act. And as regards the four transfers made by creditors 
of the insolvent to his wife he asked in the alternative 
for a declaration that the transfers having been made 
by reason of consideration moving from the insolvent 
himself were made to the wife as a mere benamidar. 

The learned trial judge accepted this last contention 
in relation to the four transfers and in his discretion 
exercised his jurisdiction under section 7 of the 
Rangoon Insolvency Act and granted the declaration 
prayed for ; as regards the other transfer made by the 
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APPELLATE CIVIL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justicr, 
and Mr. Justice Dunkley, 


VISALAKSHI ACHI 
v. 
THE OFFICIAL ASSIGNEE. * 


Lusolvency—Wide powers of Insolvency Court to decéde.all.necessary questions-— 
Powers not limited to cascs iu which Official Assignee claims higher tifle— 
Rights of third parties not to be prejudiced—Summary means to recover 
possession ofinsolven 's property—Title to property m dispule—Trausfer of 
Property fo insolvent's wifc-—Resulting trust in favour of insolyest—Bad 
faith ofinsolvent and wife—Failure of wife to rebut prima facie case— 
Rangoon insolvency Act, ss.7, proviso, 36, 52\2), 55. 

S.7 of the Rangoon Insolvency Act is not limited in its scope to matters in 
which tie Official Assignee by the operation of the Insolvency law claims 
a higher title (han what the insolvent himself would have had. it gives the 
Insolvency Court jurisdiction, in its discretion, tv decide all questions 
whatsoever arising in any case of insolvency, Care must however be taken to 
see that the rights of third parties are sot prejudiced by the omission to 
proceed by way of a regular suit. 

Jnanendra Bala Debi v, The Official Assignee, L.L.R.54 Cal. 251; In re 
Nathuram Mant+i 34 Bom, LR. 1166 ; Official Assignee of Madras v. Mudalia, 
LL.R. 52 Mad. 717, referred to. 

S. 36 (5) of the Rangoon Insolvency Act affords a summary means of 
enabling the Official Assignee to obtain an order of the Court, when the 
admitted property of the insolvent has been traced to the possessiun of a Uhird 
party, for its delivery to him, If has no reference to cases in which there is a 
dispute as to whether certain property belongs to the insolvent or not. 

Re Chettiar Firm of T.S.N., [1939] Ran. 731 ; Chinappa v. Official Assignee, 
LL.R.55, Mad, 385 ; Popaly v. Official Assignec, [1938] Mad. 72, referred to, 

The Official Assignee sought, under s. 7 of the Rangoon Insolvency Act, to 
have set aside five transfers of immovable property in favour of the wife of an 
insolvent Chettyar. Four of these transfers were from the debtors of the 
insolvent in satisfaction of the debts they owed the insolvent. The fifth 
transfer was by the insolvent to his wife. The wife's allegition was that her 
stvidhanas: was invested in her hesband’s business and that she bona fide 
accepted the transfers in partial repayment of the moneys dac to her by her 
husband. 

Held that (1) the question was not one of possession but of tille to property 
and hence the proviso tos, 7 of the Rangoon Insolvency ‘Act did not oust 





* Civil Misc. Appeals Nos. 28 and 30 of 1940 from the order of this Court on 
the Original Side in Insolvency case No. 346 of 1936. 
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that though a presumption is to be made under section 79 
80 as to the genuineness or authenticity of theevidence Sutanzan 
no presumption can be drawn that the statement was que Kine 
made by the person by whom it purports to have heen wosery, 7, 
made. 

In the present case the statement was duly proved, 
and the proof included proof of identity. 

The conviction and sentence passed under section 
304 Part 1 of the Penal Code are set aside, and in lieu 
thereof the appellant will be convicted under section 
325 of the Penal Code and sentenced to seven years’ 
rigorous imprisonment. 
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As to identity the Lahore High Court in Chandgi 
v. Emperor (1) and Rahman v. Emperor (2) admitted a 
statement recorded under section 164, Criminal 
Procedure Code, without requiring proof of identity. 
On the other hand such proof was required in Queew- 
Empress v. Durga Sonar (3), a direct ruling on this 
point, and was also required in Mohamed Ali v. 
Emperor (4) and in Brajaballav Ghose v. Akhoy 
Bagdi (5). I do net. think that the matter was 
considered in a decision of their Lordships of the 
Privy Council—Magbulan v. Ahmed Husain and 
others (6). In Magbulan’s case their Lordships after 
hearing argument as to the effect of section 80 of the 
Evidence Act rejected a former deposition as 
inadmissible because the material part of it was the 
description of the witness in the heading where she 
was described as the wife of so and so, and there was 
no proof that that description was elicited by questions 
put by the magisirate; it might equally likely have 
been a description filled in by a clerk on the deposition 
sheet before the evidence was recorded. Nor was 
there evidence that that description had been read over 
to the witness. 

Some of the cases cited here were considered in 
Emperor v. Surajbali {7), where it was held that a 
dying declaration recorded by a magistrate can be 
tendered in evidence without the magistrate who 
recorded it being called, in virtue of the section 
applicable to depositions which could be proved by the 
production of the document. 

If the language of section 80 is compared with that 
of section 90 of the Evidence Act it would seem clear 


44) (1939) 31 Cr. LJ. 79. {2) (1932) 32 Cr. L.J. 1118. 
{3} (1885) LL.R. if Cal 582. (4) 35 Cr, LJ. 385. , 
{5) 93 I.e. 115, {6) (1903) 1.L.R.26 All, 108 (P.C,} 


{?7* (1933) LL.R. 56 All, 750. 
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where the statement itself or other circumstances render 
this course desirable, questions should be put to the 
magistrate as to whether the deccased was in a fit state 
to make the declaration and understood what he was 
saying. 

To prove the identity of the declarant ii is desirable 
not tosummon the magistrate for that purpose {in any 
event he would rarely be in a position to prove it) but 
to prove it from the mouth of some one else, preferably 
some other witness in the case who was present at the 
time that the declaration was taken. The matter is one 
of practical importance, for it frequently happens that 
magistrates have been transferred to a station at a 
considerable distance from the district in which the 
declaration was made ai! the trial is held. 

The Empress v. Sanuruddin{i) is to the same eficci 
as Fala Adaji. Yn neither case was section 80 of the 
Evidence Act discussed, though it was quoted in 
argument in the former case. 

In Gouridas Namasudra v. Emperor (2) it was held 
that a dying declaration made in the absence of the 
accused must be proved by the person who recorded it 
or heard it made. There again section 80 of the 
Evidence Act was not referred to. Nor was it in 
In re Krishnama Naickax and another (3), where it 
was said that such a declaration cannot be treated as 
substantive evidence without calling the person who 
recorded it. 

Reg. v. Fata Adaji and twe (4) was followed in the 
Judicial Commissioner's Court of Lower Burma in Rav: 
Loochun and others v. Queen Empress (5) without 
comment. 


(1) (1881) LL.R, § Cal. 211, 233. {2} (1908; LL.R. 36 Cal. 659. 
(3) (1930) LL.R. 54 Mad. 678. {4} (1874) 1t Bom, H.C.R. 247. 
(S$) SF. 157. 
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as regards the first instance, but the statement when 
made to a magistrate authorised to take it is evidence 
within the meaning of the definition already quoted. 
it cannot be said that section 33 governs section 32, 
for if it did so no statement made under section 32 
to a magistraie empowered to record it would be 
relevant at all unless the accused had had opportunity 
of cross-examination, and I do not see therefore how 
the presumption given by section 80 can be limited to 
cases of evidence recorded where the accused had had 
such an opportunity. 

I must dissent with respect from authorities which 
lay down that statements made to a magistrate 
authorised to take them must be proved by that officer 
if not made in the presence of the accused. I would 
however agree with rulings which hold that proof of 
the identity of the person who made the statement is 
necessary, 

The earliest case on the subject is Reg. v. Fata 
Adaji and iwo (1). This was a case of 1874, two years 
after the passing of the Indian Evidence Act. It was 
said that the law does not provide that the mere 
signature of the magistrate should be a sufficient 
authentication of a dying declaration and that proof 
was necessary, and that the statement could not be 
presumed to be genuine without evidence that it had 
been made by the dying man. 

It was also said that it was desirable that the person 
who took the statement should be subject to cross- 
examination as to the dying man’s stale of mind when 
he made it. ; 

It is not necessary that the deceased should have 
been in expectation of death when he made the state- 
ment, though I would agree that in some instances, 





(1) (4874) 11 Bom, H.C.R. 247, 
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been unnecessary for him to prove that he took the 
statement, and the fact that the accused. was not present 
at the time when the dying declaration was taken 
made no difference ir this respect. 

“Evidence ’ is defined in section 3 of the Evidence 
Act as ali statements which the Court permits or 
requires to be sade before it by witnesses, ic, oral 
evidence, and ali documents produced for the inspec- 
tion of the Court, i.e, documentary evidence. “Court” 
is defined as including all Judges and Magistrates and 
ali persons except arbitrators legally authorised to take 
evidence, 

Section 32 says that statements, written or verbal, 
of relevant facts made as to the cause of his death are 
themselves relevant facts. 

Section 33 of the Evidence Act says that evidence 
given by a witness before any person authorised by law 
to take it is relevant for the purpose of proving the 
truth of the facts which it states, when the witness is 
dead, or cannot be found, * * * : Provided 
* © that the adverse party in the first procceding 
had the right and opportunity to cross-examine, etc. 

It is to be noted that section 32 and section 34 give 
different instances where evidence is relevant. Section 
32 makes relevant statements by a deceased person as 
to the cause of his death ; section 33 makes relevant 
evidence given by a witness when ihe witness is dead 
or cannot be found etc. These are two quite distinct 
cases, the first relating to a statement whether given in 
evidence or not, made by a deceased person as to the 
cause of his death ; the second to a previous statement 
by a deceased witness in any kind of legal 
proceeding, civil or criminal. In the latter instance 
there is a qualification which is obviously necessary, 
that the former evidence must have been taken subject 
ts cross-cxamination. Thereis no such qualification 
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There is another thing which I think it is desirable 
to comment on. The dying declaration which was 
made in the absence of the accused was proved byg the 
Magistrate who recorded it, and the method of proof 
employed was that the Magistrate refreshed his memory 
from the record, under the provisions of section 159 of 
the Evidence Act, and then repeated seriatim what was 
on the record. I agree with what was said in Mya Da 
v. Emperor (1) that where a dying declaration has to be 
proved by a Magistrate it is unnecessary for him to repeat 
the record seriatim in his evidence if he is satisfied that 
it was correctly recorded; it is sufficient for him 
merely to refer to the record and testify to its 
correctness, and that it was made by the person and 
under the circumstances in question. 

I agree that the dying declaration had to be proved, 
for it was not a record of the evidence given by a 
witness before an officer authorised by law to take such 
evidence. Therefore, the presumption mentioned in 
section 80 of the Evidence Act could not arise. 

Section 80 of the Evidence Act is as follows : 

“Whenever any document is produced before any Court, 
‘purporting to be a record or memorandum of the evidence, or of 
any part of the evidence, given by a witness in a judicial 
proceeding or before any officer authorised by law to take such 
evidence, or to be a statement or confession by any prisoner or 
accused person, taken in accordance with law, and purporting to 
be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume— 

that the document is genuine ; that any statements as to the 
circumstances under which it was taken, purporting to 
be made by the person signing it, are true, and that 
such evidence, statement or confession was duly 
taken”. 

If the Magistrate had been empowered to record 
the evidence, however, in my opinion, it would have 





{1) A.L.R. (1936) Ran. 42. 
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The complaint of the deceased was at first merely 
recorded in the Genera! Diary at the police station and 
no investigation was opened. On the 23rd April a 
third class Magistrate took the dying declaration of the 
deceased at 12-30 p.m. at the hospital. A police officer 
came to the hospital later, (3-15 p.m.) and got the 
deceased to affix his thumb mark to his former 
statement to the police ; after this only am investigation 
was opened. 

The learned Judge was correct im saying that the 
statement to the Magistrate was not inadmissible 
because the Magistrate was not empowered under 
section 164 of the Code of Criminal Procedure to 
record the statement, for it was not made in the course 
of an investigation under Chapter RIV of the Code of 
Criminal Procedure. 

But even had the stalement been made in the 
course of such an investigation the statement, in my 
opinion, would have been admissible in evidence as 2 
statement made by a person as te the cause of his. 
death. [Section 32 (2), Evidence Act.] te 

Tagree with what was said in Chendgi v. Emperor 
(1) by a Bench of the Lahore High Court, that where 
a staiemen. is relevant under the provisions of section 
32 (1) of the Evidence Act it is not inadmissible by 
reason of ihe fact that the Magistrate who recorded it 
was not competent to record a statement of @ 
witness under section 164 of tiie Criminal Proce- 
dure Code. This was followed by the same Court iz 
Rahman v. Emperor (2). 

Proceedings under section 164 of the Code of 
Criminal Procedure are not mentioned in either section 
529 or section 530 as proceedings which are noi io be 
set aside on the ground of a Magistrate not being 
empowered, or as void owing to that lack of power. 


(1) (1930) 31 Cr. LJ. 79. (2) 1932} 52 Cr, LJ. 1138. 
19 
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A contributory cause of his death was adherent 
pericarditis with emphysema of both lungs. His 
resistance to the injuries was greatly lowered by this. 

The doctor was of the opinion that death would be 
a likely but not a probable result to a man over 40, but 
not a likely result to a man under 40. By “ probable” 
I understand the doctor to mean “ very likely”. What 
the law requires is that the death should be caused 
with the knowledge of the offender that he is likely by 
that act to cause death. But, as was said in Maung 
Gyi v. King-Emperor (1)— 

“* * it is not sufficient for joint responsibility for an 
offence under Section 34 of the Indian Penal Code, that the 
offence actually committed was likely to occur as a result of the 
several persons acting together ; but that the existence of a 
common inteniion being the sole test of joint responsibility, it 
must be proved what the common intention was and it must also 
be proved that the common act for which the accused were to: 
be made responsible was acted in furtherance of that common 
intention.” 

Or as was said by their Lordships of the Privy Council 
in Barendra Kumar Ghosh v. Emperor (2),— 

“questions arise in such cases as to the extent to which the 
common intention and the common contemplation of the gravest 
consequences may have gone.” 

There is no proof in this case that the common 
intention was to cause injury known to be likely to 
cause death, though the combined effect of the injuries 
actually caused was likely to cause death. I would 
hold, however, that the offender knew that he was 
likely to cause not only hurt but grievous hurt and that 
the common intention of his party was to cause grievous. 
hurt, for not only the common assault but also the 
individual assault commitied by the accused was an. 
extremely severe one. 





(1) (1923) LL.R. 1 Ran. 390. = (2) (1924) LL.R. 52 Cal. 197, 207 (P.C.). 
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identity of the person whe made the statement is necessary. A witness in the 
ease present at the time the declaration was taken may prove it. 

Brajaballay Ghose v. Bagdi,93 1.C. 115 ; Emperor v. Surajbali, LL.R. 56 
All. 750; Magliudan v. Husei. J8. 26 AH. 108 (P.C)} ; Mohamed Alive 
Emperor, 35 Cr. J. 385 5 Quecu Entpres-s. Durga Sonar, LL, UL Cal. 582, 
referred to. 

Eupress v. Semiruddin, 1 8. & Cal. 211 ; Gonridas v, Emperor, WLR. 36, 
Cal. 6. te Keishnemea, 1.0. 54 Mad. 678 ; Ram Leochun vy. Quees 
Enrpress, S.J 157 ; daji, 1 Bom, H.C R. 247, dissented froie, 
















RUE V 





Mosgcy, ].—The ap perans Sulaiman, aged 25, was 
sentenced tc eight years’ rigorous imprisonment, under 
section 304 (1), Penal Code, for causing the death of 
Taw Bwe, a man of about 64. 

There is no doubt that the appellant did assauli the 
deceased, an Arakanese, in common with some six or 
seven other Indians, and that they inflicted injuries on 
him, the combined effect of which was likely to cavse 
his death. 

What happened was that the deceased,—a doctor, 
went to demand his fees from Sulaiman and there was 
a quarrel about the money. Sulaiman’s brother knocked 
Taw Bwe down. He ran away with a companion of 
his, Mra Dah Aung, (P.W. 1), a man of 40, who kept 
ahead of him. The deceased was overtaken and 
assaulted first by two other Indians, one of them witha 
‘stick, and then by the appellant and two others, and 
then by four or five more Indians. Sulaiman and 
others struck the deccased with their fists; Sulaimar 
lifted him up and dropped hin: down more fhan once. 

The evidence to prove this is that of Mra Dah Aung 
and the dying declaration of ihe deceased. There is 
no reason te doubt this evidence. 

The deceased had two abrasions and six contusions. 
The medical witness, Dr. Manual, (P.W. 2), said that 
licre were only eight marks, but there must have been 

many more bios ws, and that each injury was caused by 
more than onc blow. The deceased died of shock. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mosely, 


SULAIMAN v. THE KING.* 


Evidence—Assaulf—Common intention to cause grievous hurt—Combined effect 
of injuries inflicted likely to cause death—Offence one of causing grrevous 
hurt—Statement by person as to cause of his death—Statenent recorded by 
magistrate not empowcred—Admissibilily in cvidence—Dying declaration, 
mode of proof by niagistrate—No presuiftion as to gennineness—Statements 
fo author ized magistrate—Proof of identity necessary—Magisirale’s evidence 
not uecessary—Penal Code, ss. 34, 304, 325—Code ef Crimiual Procedure, 
s. 164—Evidence Act, ss. 3, 32, 33, 80. 


If the common intention of the accused and his associates by committing an 
assault was not to cause injury known to be likely to cause death, but to cause 
grievous hurt, though the combined effect of the injuries actually caused was 
likely to cause death, the accused is guilty of the offence of causing grievou 
hurt and not of culpable homicide not amounting to murder. 

B. RK. Ghosh v, Emperor, L.L.R. 52 Cal. 197, P.C, ; Maung Gyi v. King Emperor 
I,L.R. 1 Ran. 390, referred to. 

A statement made by a person as to the cause of his death is admissible in 
evidence under s. 32 (2) of the evidence Act. Such statement is not rendered 
inadmissible by reason of the fact that the magistrate who recorded it was not 
competent to record a statement under s. 164 of the Code of Criminal Procedure, 

Chandgi v. Emperor, 31 Cr. L.J. 79 ; Rahman v Emperor, 32 Cr LJ. 1118, 
referred to, 

‘The presumption mentioned in s. 80 of the Evidence Aci does not arise in 
case of a dying declaration made before an unauthorized ofiicer andi it has fo be 
Proved, 

Where a dying declaration has to be proved by a magistrate, it is sufficient 
for him merely to refer to the record and testify to its correctz and that it 
was made by the person and under the circumstances in questi. 

Myz Da v. Emperor, A.LR, (1936) Ran, 42, referred to. 










Ss. 32 of the Evidence Act makes relevent statements by a deceased person 
as to the cause of his death ; s, 33 makes relevant evidence ¢i- witness 
when the wiinessis dead or cannot be found, These two are d: Cas¢s sind 





s. 33 does not govern s. 32, 

Statements made to a magistrate authorized to take them, thous; not made 
in the presence of the accused, need not be proved by thai o' They may 
be tendered in evidence under s. 80 of the Evidence Aci. Huf U:: proof of the 
—— 

* Criminal Appeal No. 1263 of 1940 trom the order of tle Sessions Judge of 
_Arakan in Sessions Trial No. 36 of 1940. 
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dismissed for default : Abdul Aziz v. Punjab National 
Bank, Ltd. (1). 1 respectfully agree with these views. 
These views are in consonance with the plain language 
of Order 3, rule 4, sub-rule (2) which provides ; 

“ Bvery such appointment shall be filed in Court and shall be 
deemed to be in force until determined with the leave of the Court 
by a writing signed by the client or the pleader, as the case may 
be, and filed in Court, or until the client or the pleader dies, or 
until all proceedings in the suit are ended so far as regards the 
client.” : 

An application to set aside an ex parte decree or 
dismissal order is part of the proceeding in a suit and 
so in the same way to oppose or consent to such an 
application is also in my opinion part of the proceeding 
inasuit. Therefore I am of opinion that U On Pe’s 
power of attorney was still in force when he appeared 
and agreed to the setting aside of the dismissal order. 
Therefore the defendant-applicants were bound by 
his act. 

For these reasons [ dismiss the application with costs, 
two gold mohurs. 





{1} (4928) L.L.R, 10 Lahore S70, 





RANGOON LAW REPORTS. [1944 


due to the deliberate mis-statement of facts, Either the 
learned Judge or U On Pe must be making a mistake. 
Tam inclined to think that the memory of U On Pe 
is at fault on this point because if he did not 
agree to the setting aside of the dismissal order, I do 
not think the learned Judge would have passed the order 
which he did in the presence of U On Pe. If he did it 
in spite of the portest of U On Pe I do not think U On 
Pe would have accepted the decision tamely. He 
would have undobtedly asked the Judge to make a 
note of his protest. Nothing was done. That he 
did agree to the setting aside of the dismissal order 
is borne out by what the learned Judge says in the 
course of his order. The learned Judge, as stated above, 
says that U On Pe did not claim costs on behalf of his 
client. Further, the learned Judge would not have said 
that he wanted to read the Code of Civil Procedure in 
Burmese and asked his Bench Clerk to put it up later. 
That the learned Judge said so was apparently due to 
the fact that he had not then passed his order on the 
two preliminary issues yet. All this, in my opinion, 
clearly shows, as I have said above, that U on Pe was 
fully aware of what went onin Court. Therefore I must 
hold that U On Pe did consent to the setting aside of 
the dismissal order. 

The next point is, had he authority to consent to 
the setting aside of the dismissal order? It has been 
held that a fresh authority is not necessary for the 
purpose of appearing in execution proceedings : Dagdu 
Rajarm Marwadi v. Laxman Pandushet Thakur (1) ; 
Gobind Prasad v. Hriday Thakur (2); or for setting 
aside an ex parte decree: Bachubai Jhirad v. [brahim 
Isak Motivala (3) ; or for an application to restore a suit 


(1) A.LR. (1923) Bom. 412, (2) ALR, (192£) Pat. 692. 
(3) (1922) LL.R. 4? Bom. 11. 
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have the dismissal order set aside. When the applica- 
tion was filed the pleader who had been acting for the 
defendant in the case was present and the Judge passed 
the following order : 

“ U Ba On appears and files application to have the dismissal 
order set aside. U On Pe for defendants present and agrees. 
He does not claim costs. Case is restored to file. Dismissal 
ordet set aside. I want to read C.P.C. in Burmese. Put up 
same. I will pass order on 22-7-40.” 

The present application is to revise this order. 

The following submissions are made in support of 
the application— 

(1) that the pleader for the defendants did not 
agree to the setting aside of the dismissal 
order ; 

(2) that even if the pleader did agree as alleged, 
the defendants were not bound by his act 
inasmuch as the authority of the said 
pleader ceased with the dismissal of the 
suit ; 

(3) that thesuit having been dismissed, under 
Order 17 rule 2 of the Code of Civil 
Procedure notice should have been issued 
to the defendants. 

In support of the first submission the learned 
advocate for defendant-applicants refers to the affidavit 
of U On Pe. U On Pe is the pleader who acted for the 
defendants in the suit. In the course of his affidavit 
U On Pe states : 

“That it is not at all true that I gave any consent with the 
approval of my client, In fact I had no authority to do it, and I 
had received no instruction from my clieats for this purpose on 
that day i.¢. 17-7-40. I even mentioned to the Court that my 
client was absent and I must inform them.” 

This is directly contradictory to what the learned Judge 
says in his order. I do not think this contradiction is 
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CIVIL REVISION, 


Before lr, Justice Ba U. 
U OAK and oTHERS v. MA KHIN anp orners.* 


Pleader’s authority—Suit dismissed for default— Application by plaintiff to set 
aside dismissal order—Cousent of defendant's pleader—No fresh authority 
from defendant to consent—Application to set aside ex-parte decree or 
dismissal order part of proceedings in suit—Code of Civil Procedure, O. 3, 
7. 412), 

In the absence of restrictions contained in a power of attorney given by a 
litigant to his pleader for the purposes of a suit, the pleader has authority, 
without any fresh power, to consent to the application of the opposite party to 
restore the suit which was dismissed for ccfault. An application to set aside an 
ex-parie decree ordismissal order and opposition or consent to such an applica- 
tion form part of the procecdings in the suit within O. 3, r. 4 (2) of the Code of 
Civil Procedure. 


Abdul Aziz v, Punjab National Bank, Lid., 1.L.R.10 Lah. 570; Bachubat 
v. brahim, LL.R. 47 Bom. 11 ; Dagdu v. Lakman, ALR, (1923) om. 4123 
Gobind v. Thakur, ALR. (1925) Pat, 692, referred 1o. 


K. C. Sanyal for the applicants. 
A. N. Basu for the respondents. 


Ba U, J.—This is an application to revise the order 
of the learned Judge of the Subdivisional Court of 
Shwebo by which he set aside the order dismissing the 
respondents’ suit for default. The facts leading up to: 
this application are these : 

On the 5th July 1940 two preliminary issues were 
framed. Then the case was adjourned to the 9th July 
for argument. On that day arguments were heard and 
the case was adjourned io the 15th July for orders. 
On that day both the plaintiff and his pleader were 
absent, but the defendants with their pleader were 
present. The suit was thereupon dismissed for default. 
On the 17th July the pleader for the plaintiff applied to 





* Civil Revision No, 284 of 1940 from the order of the Subdivisional Court 
of Shwebo in Civil Reg. No. 10 of 1939. 
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accurately valued. The plaintiff himself has estimated 
the value of his share and it is by no means a suit 
in which the value of the relief claimed cannot be 
estimated at a money value. 

Section 7, clause iv (b) runs as follows : 

“The amount of fee payable under this Act in suits to enforce 

the right to share any property on ‘the ground that it is joint 
family property shall be computed according to the amount at 
which the relief sought is valued in the plaint.” 
According to its plain wording, this section makes no 
difference between a plaintiff who is in actual posses- 
sion and one who is merely in constructive possession 
of the property which is to be partitioned. Partition is 
enforcement of the right to share in the joint family 
estate. There are authorities for the proposition that 
this clause is specifically meant to govern suits for the 
enforcement of the right to share in the joint Hindu 
family estates. Since in all joint Hindu families, all 
coparceners are in constructive possession of the family 
property along with the Karta who is ordinarily in 
actual possession, if the Legislature intended io 
recognise the right of a member of the joint Hindu 
family, who in law is in constructive possession of the 
family property, to enforce partition and delivery to him 
of ashare in the estate by payment of a Court fee other 
than as provided for by section 7, clause 4 (b), we 
would expect to find some specific provision to that 
effect. For all these reasons, we consider that the 
Court fee paid on the plaint was correct. 

There is no substance in this appeal which is 
dismissed with costs, Advocate’s fee in this Court five 
gold mohurs, 
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in Tava Chand Mukerji v. Afzal Beg and others (1) 
already quoted, where on the face of the plaint it 
appeared that the suit was in fact a suit to establish 
the plaintiff's title to a one-third share in certain 
property and to recover possession of the same, a 
claim for partition being added to make the relief 
sought effectual, it was held that an ad valorem fee 
was payable on the plaint and not aeee of Rs. 10 as 
provided by article 17, clause (vi) of schedule II of the 
Court Fees Act. In the course of their judgment, the 
learned Judges drew a distinction between the case 
before them and the case in Kirly Churn Mitter v. 
Aunaih Nath Deb (2) pointing out that the plaintiff 
merely claimed partition which had been considered to 
be analogous to a change in the form of his enjoyment. 

For the matter in hand, it is quite sufficient to point 
out that in this case what was prayed for in the plaint 
was much more than a mere prayer for partition, The 
plaintiff never alleged that he was either in actual or 
constructive possession but asked for delivery of his 
share to him. Further, he asked for accounts and 
delivery to him of a one-third share of the amount that 
might be found to be belonging to the estate. There- 
fore, this is clearly not a case of the kind in which Sir 
Richard Garth or the learned Judges who followed 
his Lordship’s decision in later cases, held that a ten 
rupee stamp fee was sufficient. 

With reference to the provision of article 17, clause 
6 schedule II of the Court Fees Act, we are of opinion 
that this suit is not one where it is not possible to 
estimate at a money value the subject matter in dispute. 
The value of the subject matter in dispute in such a 
suit as this is capable of being estimated in money 
value though in some cases it may be too difficult to be 


({) (1911) LL.R. 34 All. 184, (2) (1882) LLL.R. 8 Cal. 757. 
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to the effect that in suits asking for partition, the 
separation of a share, and for khas possession of that 
share after separation, the Court {ce leviable is that 
under art. 17, cl (vi), schedule [I of the Court-Fees 
Act, But the learned Chief Justice plainly pointed 
out in his judgment that if the plaintifi’s suit had been 
to recover possession of, or establish his title to, the 
share which he claims in the property, he must have 
paid an ad vuloren: Court-fee upon the value of t 
share. In the statement of facts of that case, we find 
that the plainliff was in actual possession of his share in 
the joint estate and merely sought for the partition of 
the estate, the separation of his share and for his khes 
possession of such share when separated. 

In a later case, namely, Mohendvo Chandra Gangali 
v. Ashulosh Ganguli and anothe: (3), the judgments of 
Petheram, C.J. and Norris, J. are reported in which 
their Lordships ohserved : 








“So far as this plaint is concerned, the cnly relief which is 
scught is the partition of property which the plaintiff says is 
family property, and which he says he is in possession of jointly 
with the others, because he says the possession of one member of 
a joint family cf family property is the possession of all; aad 
consequently, so far as the plaint is concerred, this is a suit for 
partition, and nothing else.* 

Upon this footing, the learned Judges held that Rs. #6 
was the proper Court fee for such suit. 

Similarly, in Tara Chand Mukerji v. Afzal Beg 
and others (23, it was held that in a suit for parii- 
tion where the plaintiff alleges that he is in possession 
and merely claims partition of the property and 
separate possession of his share, a court-fee stamp 
of Rs. 10 is sufficient. But in Wali-Ulieh and another 
v. Durga Prasad and Saidan (3) which was referred to 


(1) (1893) I.L.R, 20 Cal. 762. (2) (1913) ILL. 34 An, 184. 
(3) (1906) LLL.R. 28 All. 340. 
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members of a joint Hindu family which was managed 
by K. A. Narayanaswamy Konar as the Karta of the 
joint Hindu family. 

The plaintiff in his plaint prayed for a decree for 
partition of the estate, for accounts, for delivery to 
him of his one-third share and for such other and 
further reliefs as may be deemed fair and proper 
and paid Court fee on Rs, 96,013 being the value of 
his one-third share in the properties shown in the 
schedule attached to the plaint, stating that if on taking 
accounts the plaintiff's share be found to be in 
excess of the amount then tentatively fixed, the plaintiff 
undertook to pay the necessary additional Court fee, 
The plaintiff having obtained the decree that he prayed 
for, the trial Court awarded costs to him against 
Narayanaswamy Konar and Ramaswamy Konar who 
were, the contesting defendants, calculating the Court 
fee for the plaint on the actual amount of ihe fee which 
the plaintiff had paid on the plaint. 

The appellants object to that amount of Court fee 
being allowed on the ground that under the law, the 
Court fee payable on the plaint in the suit was only 
Rs. 10. The appellants’ contention has proceeded 
upon the footing that the plaintiff being a member of 
the joint Hindu family was in constructive possession of 
the estate along with the other members of the family 
and that, therefore, all that he wanted being a mere 
right to partilion and nothing more, was not liable 
to pay a Court fee over and above what would be 
necessary in a suit for a mere declaration of his right 
without prayer for consequential relief. 

In support of this contention, our attention has been 
drawn to the decision of Sir Richard Garth, Chief 


Justice in Kirty Churn Mitter v. Aunath Nath Deb (1} 





(1) (4882) L.L.R. 8 Cal. 757. 


4941] RANGOON LAW REPORTS. ZA9 


APPELLATE CIVIL. 
Before Mr. Justice Ky: Ba aud Mr. Justice Shaw. 


K. N. NARAYANASWAMY KONAL anp OTHERS 1948 
Pp. Jan, 7, 


K. A. MUNUSWAALY LIONAR axp orks.” 






Conrt fees—Suit for part ition of joitt faintly property—Piainli§ tur fossesston ~~ 
Suit for partition, accounts and aclivery of possession—Court-fees Ach 
s. 7, ele IV (b) ; Sch. 1, Art. 17, ch. (wi) 

When the Plaintiff’ is in possessiow of his share in a joint cstate ov is 
in possession of family property zlong with other members of @ joint family 
merely seeks partition of the property and the separation of his sharc,t 
Court-fee payable on his plaintis Rs, 10. But where the plaintif docs not 
allege any actual or constructive possession and asks [or partition, accounts anc 
delivery tohim of his share, the Court-fee payable is ad-valor ci. 

Ganguli v, Ganguli, LL. 20 Cal. 7 Kisty Churn Miiter ¥. Deb, LLR. & 
Cal. 757; Tara Chand. v. Ajoal eg, V8. 34 AML 184; Wali-Uleh v. Dirge 
Prasad, 1.L.R. 28 All, 340, referred 1s 

















Bhattacharya for the appellants, 
Wellington for the respondents. 


Mya Bu and SHaw, Jj.—In this appeal the order 
for payment of cosis made by the trial Court has been 
assailed by the appellants who were some of the 
defendants in the suit. The suit was by the firsi 
respondent K. A. Munuswamy Konar against K. As 
Narayanaswamy Konar and his children and RK. A. 
Ramaswamy Konar and his daughter as well as the 
plaintif’s own children. 

The plaintiff and the defendants K. A. Narayan 
swamy Konar and K. 4. Ramaswamy Konar were thse 
children of one Annamalai Konar whe died in 1926 
and the plaintiff and those two defendants were therefore 








* Civil First Appeat No, 95 of 1940 from the judgment of the District Court 
of Insein in Civil Regular No. 5 of 1938. 
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the Calcutta High Court placed the following cc nstruc- 
tion on the pronouncement of the Privy Council 
referred to above, namely, 

“Their Lordships’ decision makes it perfectly plain that the 
section does not apply to applications for execution, but only to 
‘ original matters in the nature of suits such as proceedings in 
probates, guardianships and so forth.’ The expression ‘so forth’ 
must, in my opinion, be read as meaning proceedings esjusdesi 
generis with the instances that precede it, and include such 
proceedings as in divorce, in insolvency, for succession certificate 
and the like and the expressicn ‘ original matters’ in my opinion 
confirms that view as meaning matters which originate in them- 
selves and not those which spring up from a suit or from some 
other proceedings or arise in connection therewith.” 

For the purpose of the matter in hand, we are 
content to adopt this interpretation. We, therefore, 
consider that the learned District Judge was in error in 
hoiding that under section 141 of the Civil Procedure 
Code the propet step for the applicants to take was to 
apply under Order 9, Rule 9, of the Code of Civil 
Procedure to have the order of dismissal of the appli- 
cations of the 11th March and 2nd April 1940 set 
aside. In our opinion, the applications of the 7th May 
1940 are inorder. We, accordingly, set aside the order 
of dismissal of these applications and direct the District 
Judge to dispose of these applications on their merits, 
The respondents to pay the applicants’ costs in both the 
Courts, Advocate’s fee two gold mohurs in the District 
Court and three gold mohurs in this Court. 
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U Ba Thein and Daw Saw May, their parents, the 
other being ari application for the passing of a final 
mortgage decree is ihe suit. The suit was filed by 
U Ba Their and Daw Saw May in February 1939. & 
preliminary morigayc decrec was pa: on the 20th 
September 1930. Daw Saw May had then died, her 
death having taken place on the 7th September 1939 
which was aficr the hearing of the issues in the case 
and during the tin: when the judgment was reserved. 
After the preliminary decree had been passed U Bz 
Thein died on the 22nd February 1940. 

The applicants filed an application to have them- 
selves brought on the record as legal representatives of 
their deceased parents on the Lith March 1940 and an 
application for a final decree om the 2nd April 1946. 
Those applications were dismissed for defawi. After 
their dismissal, the applicanis, instcad of applying ts 
have the order of dismissal of those applications set 
aside, filed their applications of the 7th May 1940. 
The learned District Judge being of opinion that the 
proper step for the applicants to take was to have the 
order of dismissal of the applications of lith March 
and 2nd April set aside, held that the applications of 
7th May 1940 were not in order and has therefore 
‘dismissed them. 

In Thakuy Prasad, Petitioner (Appellants v. Fakir 
Uliah, Objectar, (Respondent) (1) their Lordships of 
the Privy Council held that the proceedings spoken of 
in. section 647 of the Code cf Civil Procedure of 1882 
{corresponding to section 141 of the Civil Procedure 
Code of 1908) include original matters in the nature of 
suits such as proceedings in probates, guardianships, 
and so forth, and do not include executions. In 
Surat Chandra Bosé v. Biswesmar Mitra (2) a Bench of 


od 









(i) (ig92) LL. 17 ATL 105 (B.C). (2) (1926) LLL.R. 54 Cal. 403, 
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CIVIL REVISION. 
Before Mr, Justice Mya Bu and Mr. Justice Shaw. 


MA THAN SEIN anp OTHERS 
vw 
MA HLA YI* 


Code of Civil Procedure, s. 144; 0.9, r. 9—Original matters in the nature of 
suits —Execulion applications—Death of plaintiff in mortgage suit after 
preliminary decree—A pplication by licirs to be brought on record ani for 
final decree—Dismissal for dcfault—No order setting aside dismissal— 
Fresh application to be brought on record and for final decree. 

The provisions of s. 141 of the Code of Civil Procedure do not apply to 
applications for execution, but only to original matters in the nature of suits 
such as proceedings in probates, guardiansbips, divorce. and insolvency. 

Sarat Chandra Bose v. Milra, 1.L.R,. 54 Cal. 405 3 Thakur v. Fakir Ullah, 


LLR. 17 All. 106 (P.C.), referred to. 

After the pgssing of a preliminary mortgage decree in a suit, the heirs of the 
deceased plaintiffs applied to be brought onthe record as legal representatives 
and also for the passing of a final mortgage decree in the suit. One of the 
plaintiffs had died after the hearing of the case and the other after the 
preliminary decree was passed. The applications were dismissed for default. 
The applicants then filed fresh applications to the same effect. 

Held that the provisions of s, 141 and of O. 9, r. 9 of the Code of Civil 
Procedure did not apply. There was no necessity to have the order of 
dismissal of their prior applications set aside and the subsequent applications 


were in order, 
Kyaw Din for the applicants. 
Chan Htoon for the respondent. 


Mya Bu and SHaw, JJ.—This is an application for 
revision of an order dismissing the two applications 
filed by the applicants in the District Court of 
Pyapén on the 7th May 1940. One was an appli- 
cation to have themselves brought on the record 
as legal representatives of the deceased plaintiffs 








* Civil Revision No, 287 of 1940 from the order of the District Court of 
Pyapén in Civil Regular No. 1 of 1939. 
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the law as an instrument of persecution. I therefore 1940 
strongly support his recommendation to the District tse Kine 
Magistrate of Akyab thai the latter should now exercise paso tran, 
his powers under section 12 of the Habitual Offenders p omy + 
Restriction Act [which remain in force by virtue of 

clause (c) of section 5 of tbe General Clauses Act] to 

cancel the order of restriction against the respondent, 

so that the respondent may he free of restriction when 

he has served his presem' 
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* & # & "= One thing remains to be added. Iam rather 
shocked by the same thing which shocked the learned 
Sessions Judge. The letter of the law—-which we are 
bound to uphold—does seem to have been used in this 
case as an instrument of oppression, My Lord has 
drawn attention to section 12 of the repealed Act which 
provides the remedy, and it is obvious that if restriction 
be an “ obligation” which survives the repeal so does 
the “right” of the restricted person to invite the 
District Magistrate to exercise his powers under that 
section. I respectfully agree in thinking that the 
present case is one in which they might well ‘be 
exercised and I hope they will be. It would be 
satisfactory to be sure that the present will be the last 
of many terms of imprisonment which Basu Meah will 
have suffered in consequence of a trifling offence 
‘committed nearly eight years ago. But the conviction 
of the respondent Basu Meah was undoubtedly correct : 
therefore, apart from our recommendation to the 
District Magistrate, we must decline to interfere. The 
records may be returned. 


DunxkLey, J.—I am in entire agreement with my 
learned brother. When Criminal Appeal No. 556 of 
1936 was heard before me it was realised that such a 
«case as that of the respondent was bound to occur, and 
at the request of the learned Government Advocate 
who argued the appeal, as the matter was so closely 
connected with the case before me, I endeavoured to 
lay down the law for the guidance of subordinate Courts 
un dealing with sucha case. It is regrettable that the 
learned Sessions Judge was led by inexperience to 
‘reject the advice on which he was entitled to rely. 

I agree with my learned brother that the continuance 
-of the restriction order against the respondent is not in 
tthe interests of justice, and almost amounts to using 
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(ce) affect any . . legal proceeding . . . in respect 
ofanysnuch . . obligation . . .-. . as afore- 
said ; 

and any such . . legal proceeding . . may be 
instituted . . . . . . . as if the repealing Act had not 


been passed,” 

The following propositions seem to me unquestion- 
able : 

1. That the order to confine himself to Maungdaw 
imposed on Basu Meah an “ obligation”. 

2. That the prosecution as a result of which Basu 
Meah received his present sentence was “a legal 
proceeding ”. 

3. That that “legal proceeding” was “ in respect 
of” that “ obligation.” 

4, That when a legal proceeding is instituted “ as 
if the repealing Act had not been passed” it may be 
prosecuted to the conclusion which it would have 
reached under the repealed Act. 

If I may say so with respect, my Lord’s observations: 
in Nga Ba On v. King-Emperor differed from those of 
the learned Sessions Judge in that they did not ignore 
clause (e) of section 5 of the General Clauses Act. I 
think that, though obiter, they were perfectly right and: 
the conviction with which we are now concerned was- 
legal. 

With regard to Shwe Hia U and others v. The King 
(1) the words of section 5 which there made the seven 
years’ sentence the minimum that could have been passed: 
were “ punishment incurred” in clause (d). Nothing 
at all turned on the words “obligation . 2... 


incurred ” in clause (c) or “legal proceeding . . in: 
respect of any such . . . . obligation” in clause: 
{e). 





(1) [1941] Ran. 58. 
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was father to the thought, and as is usual in such cases 
the child did no credit to its male parent. 

It is idle to speculate on what the Legislature 
“probably intended” by the unqualified and unex~- 
plained repeal of a particular Act, since the effect of 
such a repeal is laid down in section 5 of the General 
Clauses Act, Where no words of qualification or 
explanation appear in a repealing Act it is idle to 
pretend that ‘‘a contrary intention appears”, so as to 
oust that section, unless the result of applying it would 
be to produce an absurdity. Though, as I agree, it is 
startling that a man should be convicted in 1940 for 
something he did in 1939 in violation of an Act repealed 
in 1936, it would be far more startling if an obligation 
‘created by the repealed Act remained in existence but 
the prescribed penalty for its breach did not. The 
latter would indeed be an absurdity: the former may 
‘be harsh, but it is not nonsensical. Further, I cannot 
understand the learned Sessions Judge’s reasoning 
when he describes it as “fundamental” that an Act 
tepealed without qualification “is as if it had never 
‘been, utterly null and utterly void” when in his very 
next sentence he mentions section 5 of the General 
Clauses Act, which says expressly that such is not the 
case. The only trouble with section 5 is that it 
contains so many words that one is apt not to see the 
wood for the trees—to overlook the words which are 
cmaterial in any particular case by reason of the 
multitude of those which are not. 

In this case, omitting all words of the latter class, it 
‘reads 

“5. Where any Act repeals any enactment hitherto or 
hereafter to be made, then, unless a different intention appears, 
athe repeal shall not— 

() affect any . . obligation . . incurred under any 
enactment so repealed ; or 
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1940 made the order now under consideration, referring 
the case to this Court with a recommendation that the 
conviction be set aside and Basu Meah at liberty. 

Obviously the reflection was prompted by that on 
which at the outset of his observations he thought it 
tight to comment. “It is startling’’ he says, “to find 
a man convicted in 1940 for contravening an Act which 
was repealed in 1936.” I entirely agree, especially 
when, as here, the alleged contravention occurred in 
1939, 

But the learned Sessions Judge had to find a channel. 
between the Scylla of section 5 of the General Clauses 
Act and the Charybdis of my Lord’s judgment in Nga 
Ba On’s case. . 

I agree with him that there is a distinction between. 
the facts here and those in the latter case, in that there 
the alleged contravention took place before the repeal. 
Bui, for reasons which I shall try to state in a moment, 
it appears to me a distinction without a difference. 

The observations my Lord then thought it right to- 
make, in so far as they touch the facts of the present 
case, may therefore be regarded as obiter dicta, though: 
it might have been wise for a Sessions Judge to indulge - 
in a little more reflection than he did before disagreeing : 
with them. However, we must consider whether they 
were well, or ill, founded. 

Having avoided the clutches of Charybdis by~- 
dissent from my Lord’s observations, the learned 
Sessions Judge, to his own satisfaction, avoided those of” 
Scylla by overlooking section 5 clause (e) of the General. 
Clauses Act. Thus he satisfied himself of the existence 
of the channel, and thought that he could pilot Basu 
Meah to liberty. 

In all the circumstances I wish I could agree with. 
him, and when I first read his judgment I thought I 
could, though not with all his reasoning. But the wish. 
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should restrict himself to Maungdaw for three years 
after his release. 

This person then served his sentence of nine months,. 
but thereafter he so repeatedly violated the restriction 
order that by section 18 (2) of the Habitual Offenders 
Restriction Act (if it had remained unrepealed) the 
period of three years had not expired on the 19th May 
1939. In fact, however, the Habitual Offenders Restric- 
tion Act was wholly repealed by Burma Act 1 of 1936 
as from midnight of the 24th/25th April 1936. The last 
mentioned Act contained no saving or explanatory clause. 

On the 19th May 1939 Basu Meh again absented 
himself from Maungdaw without a pass, as a result of 
which on the 5th August 1940 he was charged by the 
3rd Additional Magistrate, Maungdaw, with an offence 
under section 18 of the Habitual Offenders Restriction 
Act. He pleaded guilty and was sentenced to two. 
years’ rigorous imprisonment. The learned Magistrate 
said nothing in his judgment about the effect of the 
repeal of the Habitual Offenders Restriction Act. 

Basu Meah appealed to the learned Sessions Judge.. 
The latter directed the taking of certain further evidence 
(which was done) and eventually on the 6th November 
1940 reduced the sentence to one of one year’s rigorous 
imprisonment. 

He was, as he rightly said, on the appeal powerless 
to consider the propriety of the conviction and in any 
case thought that the judgment of my learned Brother 
in Nga Ba On v. King-Emperor (1) showed conclusively 
that it was proper. 

Between the 6th and 8th November 1940 he 
indulged in reflection, and the process, he says, 
“ brought light.” 

Thus illumined, he opened revision proceedings on 
the last mentioned date and on the 22nd November: 





{1) Cr. Ap. 556 of 1936, H.C. Ran. 
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Before ilr. Justice Dunkley and Mr. Justice Blagden, 


THE KING v. BASU MEAH.* 


Interpretation of Statute—Repeal of an cnactment—Restriction order— 
Violation of order after repeal of Act—Coutinuance of restriction order— 
Legal proceedings for violating obligation—Remedy for misuse of restriction 
order—Habitual Offenders Restriction Act, ss.5,12, 18—Burme Act lof 
1936—Burma General Clauses Act, s. 5. 

In view of s. 5 of the General Clauses Act, an order passed by a inagistrate, 
prior to the repeal of the Habitual Offenders Restriction Act by Burma Act I of 
1936, restricting a person’s movement for a certain period, is not affected by the 
wepeal of the Act. If the person violates the restriction order, even after the 
repeal of the Act, he is liable tobe prosecuted and punished for an offence 
under s. 18 of the repealed Act. The order of restriction imposes an 
“* obligation " and the prosecution is a “ legal proceeding " “in respect of " it 
within s, Softhe General Clauses Act. And when a legal proceeding is 
instituted “as if the repealing Act had not been passed” it may be prosecuted 
to the conclusion which it would have reached under the repealed Act. 

Where the continuance of a restriction order is not in the interest of justice 
the remedy is toapply t0 the District Magistrate to exercise his powers under 
8.42 of the repealed Act which remains in force by virtue of clause (c) of 
s.5 of the General Clauses Act. 

Nga Ba On v. King-Emperor, Cr. Ap. 556 of 1936, H.C, Ran., approved. 


Shwe Hla U v, the King, [1941] Ran. 58, referred to, 
E Maung (1) {Government Advocate) for the Crown. 


BLaGDEN, J.—This case comes before us on @ 
reference made by the learned Sessions Judge (Arakan) 
in his Criminal Revision No. 574 of 1940, the learned 
‘Chief Justice having directed that it should be heard 
iby a Bench, 

It appears that one Basu Meah was on the 29th 
August 1933 convicted by the 3rd Additional Magistrate, 
Akyab, under section 380 of the Penal Code and 
sentenced to nine months’ rigorous imprisonment in 
addition to which an order was made under the then 
Habitual Offenders Restriction Act, 1919, that he 





*Criminal Revision No. 697B of 1940 arising out of the order of the 
Session Judges, Arakan, in Criminal Revision No. 574 of 1940. 
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whipping would naturally be imposed. Itappears to 
me that the language used clearly provides for such a 
case. Onthe other hand, though it is hardly likely 
with this type of offence, this inability may only be 
discovered at alaicr stage. The Criminal Procedure 
Code provides for the suspension of execution of a 
substantive sertcnce whipping, (which is always 
appealable)-—vidr suctisn 391, and for suspension of 
execution of a se of imprisonment in default of 
payment of fine, whether the sentence be appealable 
or not, (section 388) bat there is no provision in the 
Criminal Procedure Code for suspension ot a sentence 
of whipping in default of payment of fine because such 
a sentence is not contemplated by that Code. Nor is 
there any provision for suspension in Act XVIII of 
1939, so that the inabilily to pay the fine would only be 
ascertained after the sentence of whipping had been 
executed. 

Tt appears to me therefore from the lack of pro- 
vision for appeal and suspension of execution of sentence 
that Act XVIII of 1939 must be read as enacting only 
that a substantive sentence of whipping may be 
imposed where the person convicted is unable to pay 2 
fine. 

It follows then that section 17 of the Young 
Offenders Act must be taken as having been modified 
by Act XVII of 1939, and can no longer affect the 
punishment to be awarded for offences by juveniles. 
under 16 against section 112 of the Railways Act. 

In the present case the Magistrate ascertained 
immediately on passing the sentence that the accused 
was unable to pay a fine, and the punishment of 
whipping awarded in default was executed then and 
there. In spite of this, miscellaneous proceedings were 
opened to recover the fine, which appears to have been 
unnecessary. 
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section 33 of the Criminal Procedure Code). Sentences 
of imprisonment passed by a Court of Session ora 
District or first class Magistrate in default of payment 
of fine are or are not appealable according to the 
amount of the fine imposed, (section 413 Criminal 
Procedure Code). A sentence of whipping can only be 
passed by a first class Magistrate (section 32 Criminal 
Procedure Code). Thisapplies to substantive sentences 
for serious offences tried under the Young Offenders 
Act also [section 16 (¢)], and must apply, though not so 
expressly stated, to petty offences for which sentences 
of whipping are imposed in default of payment of fine, 
[section 17 (Z), see para 775 (1) Burma Courts 
Manual].. Sentences of whipping in default of paym&nt 
of fine passed under section 17 (1) of the Young 
Offenders Act are appealable by virtue cf the special 
tight of appeal given by section 13 of that Act. A 
sentence of whipping can, as has been said only be 
passed by a first class Magistrate for an offence under 
the Railways Act, (which is triable by any Magistrate). 
It follows that a sentence of whipping imposed in 
default of payment of fine for an offence against the 
Railways Act will or will not be appealable according 
to the amount of the fine imposed, though the inten- 
tion of the Criminal Procedure Code as amended in 
1923 was clearly to make all sentences of whipping 
appealable, 

A convicted person may commit a default or fail to 
pay a fine by reason of inability or unwillingness. Act 
XVII of 1939 is not couched in the customary legal 
terminology. The language is vague and general. It 
is merely said that a person under the age of 20 who is 
unable to pay a fine may be punished with whipping. 
This inability to pay a fine may and ordinarily should 
be ascertained by the Magistrate before sentence is 
passed. In such a case a substantive sentence of 
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It is to be noted that the wording of the Act 
is “pay fine” and not “pay the fine imposed”. It 
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-would seem that the article “a” in front of the word Maune Ts 


“fine” was omitted because if was omitted in the 
Railways Act, which reads that “ if a person contravenes 
the section he shall be punished with fine in addition 
to the amount of the single fare”. 

This case has been placed before me in revision as 
it has been suggested that Burma Act XVIII of 1939 
-only allows a substantive sentence of whipping and not 
a sentence of whipping in default. : 

It is also desired to consider the effect of this Act 
-on section 17 (Z) of the Young Offenders Act, (Burma 
Act III of 1930). This reads : 


“When any person under 16 is convicted of an offence 
‘punishable with fine only andl is sentenced to fine, the Court may 
add a sentence of whipping in default of payment of fine unless 
action against his parent or guardian” (/.e. to recover the fine) 
“under sub-section (3) of section 22 is practicable.” 


The argument is that, by Burma Act XVIII of 1939, 
.an offence against section 112 of the Railways Act is 
mo longer an offence punishable with fine only. 

In the case of an offence against the Penal Code, 
“or any special or local law, (sections 40, 44 and 42, 
Penal Code), which is punishable with fine only, it is 
competent for the Court to direct, by the sentence, 
‘that in default of payment of the fine the offender 
shall suffer imprisonment, section 33 of the Criminal 
Procedure Code and section 65 of the Penal Code), 
‘which shall be simple imprisonment, and not exceed 4 
-ceriain scale, (section 67 of the Penal Code). 

Sentences of imprisonment passed in default of 
payment of fine differ from substantive sentences of 
‘imprisonment in that they may not exceed a certain 
‘scalc, (sections 65 and 67 of the Penal Code and 
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Before Mr, Justice Mosely. 
THE KING v, MAUNG TIN SHWE.* 


Railways Act, s, 112, froviso—Burma Act XVUI of 1939—Travel without 
ticket-—Scutence of whipping, a substantive sentence—Inability to pay fine 
to be ascertained first—No whipping en lieu of finc—Suspension of sentence 
of whipping—Code of Criminal Procedi e, ss, 388, 391-- Offence by Juvenile 
under 16—Young Offenders Act, s. 17. 

There is no gravision for appeal and suspension of execution of asentence of 
whipping in Burma Act XVIII, of 1939 which amends s, 112 of the Railways Act. 
The Code of Criminal Procedure dors not provide for suspension of a sentence 
of whipping in default of payment of fine because such a sentence is not 
contemplated by that Code. Therefore Burma Act XVIII of 1939 must be read. 
as enacting only that a substantive sentence of whipping may be imposed 
where the person convicted who is under the age of 20 is unable to pay. a fine. 
The inability to pay a fine must be ascertained by the magistrate before 
sentence is passed, and it is illegal to pass a sentence of whipping in default of 
payment of a fine. . 

S. 17 of the Young Offenders Act must be taken as: having. been modified 
by Act XVIII of 1939 and can no longer affect the punishment to be awarded 
for offences by juveniles under 16 against s. 112 of the Railways Act. 


Lambert (Government Advocate) for the Crown.. 


MosELY, J.—The respondent, Maung Tin Shwe, a 
boy of thirteen, was found guilty, under section 112 (a): 
of the Railways Act (IX of 1890), of travelling without 
a ticket, and was sentenced by a first class Magistrate 
to pay a fine of Rs. 10 plus the fare of Rs. 0-15-9, or in: 
default to receive seven lashes under that section of the 
Railways Act as amended by Burma Act XVITI of 1939, 

This Act, headed as “ An Act to amend section 112’ 
of the Railways Act”’, reads as follows: 

“To section 112 of the Railways Act, the following proviso. 
shall be added, namely : 

* Provided that if such person is under the age of 20 years. 

and unable to pay fine, he may be punished with 

~ whipring of not more than ten strokes by way of school 
discipline.’ ” 





* Criminal Revision No, 1206A cf 1940 from the order of the Headquarters~ 
Magistrate of Pyinmana in Criminal Regular Trial No. 352 of 1940. 
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publish them, is in their tendency to disturb the public 
peace. 

In the present case the defamation alleged is against 
the complainant in his public capacity, and also, it may 
be added, against the police force in general. The Mesety, § 
Magistrate, therefore could only have exercised the 
‘discretion which lay in him in the way he did, by not 
discharging the accused but continuing with the trial. 

This application in revision will be dismissed. 
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husband or person in charge of the woman. Section 
198 only limits the power of the Court to initial cogni- 
zance of the offence: once the Court has seizin of the 
case there is nothing to prevent the Court proceeding 
with it. It should be noted here that it may, under 
certain circumstances, amount to defamation to impute 
anything to a deceased person (Explanation to section 
499, Penal Code). 

It was well said in Hazara Singh’s case (1) that 

decisions where it has been thought desirable that an 
offence should abate on the death of the complainant 
involve the assumption that the complainant would 
have compounded the offence. This, it was said, 
appears to be an unwarrantable assumption, because 
when a person makes a complaint the presumption 
is that he desires that the person complained 
against should be punished for the offence which the 
complainant alleges he has committed. Itis, it was 
said, a mistake to speak of an offenceas a purely 
personal one. In volume IX of Halsbury’s Laws of 
England at page 232 a crime is said to be 
* an unlawful act or default which is an offence against the public, 
and renders the person guilty of the act or default liable to legal 
punishment.” : 
While a crime is often also an injury to a private 
person who has a remedy in a civil action, it is as an 
act or default contrary to the order, peace and well 
being of society that a crime is punishable by the 
State. - : 

The learned Judge might perhaps here have quoted 
a well known decision, The Queen v. Labouchere (2), 
where Rex v. Topham (3) is cited and it is further said 
that the whole criminality of libels on private persons, 
as distinguished from the civil liability of those who 


() (1920) LL.R. 2 Lah. 27. (2) 1884) 12 Q.B.D, 320, 322. 
(3) 4 TR. 126. 
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section, the section does not say, “ adjourn the hearing 
of the case to some other day for the presence of the 
complainant. ” 

That case did not cite any previous ruling of the 
Madras High Court but only referred to Purna Chandra 
Moulik v. Dengar Chandra Pal (1). That was a case 
proceeding on quite cliffurent considerations. There the 
only ground given by the Magistrate for allowing the 
deceased complainant’s nephew to be substituted for 
him in a case of assault was that the accused had been 
guilty of a contempt of Court. 

In In re Narayana Naick (2) Jackson J. held briefly 
that there was no abatement of a criminal case on the 
death of a complainant. 

This was assumed without question as the law in 


Madho Chowdhury v. Turab Mian (3). 
The same view was held by Sir Edward Chamier, 


C.J., and Jwala Prasad J. in the case of Jitan Dusadh v. 
Domoo Sahoo (4) in the Patna High Court, which was 
followed in a case of the Bombay High Court, Im re 
Mahomed Azai (5). 

The Allahabad High Court has taken the same 
view : vide Emperor v. Nazir Husain (6). 

In some of these cases the principle has been 
referred to that as a complaint may be made so it may 
be continued by any person. There isa special limit- 
ation on complaints of defamation, that the Court shall 
only take cognizance of such an offence on a complaint 
made by some person aggrieved by such offence 
(section 198, Criminal Procedure Code). The limit- 
ation is less strict or precise than that imposed by 
section 199 on a complaint of adultery or enticement 
of a married woman, which may be only made by the 





{1119 Cal. WN. 334, (4) 18 Cr.LJ. 151. 
{2} (1931) LL.R. 54 Mad. 768. (5) 27 Cr.LJ, 491. 
(3) (1914) 18 C.W.N. 1211, (6) 32 Cr.L J. 366. 
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general application, that criminal proceedings instituted 
by a private complainant abate on such person’s death. 

The learned Judge (Oldfield, J.! said that it was not 
necessary to give authority in support of that principle. 
It might, however, be pointed out, he said, that, when 
an exception was intended, as in the case of proceced- 
ings under section 145 of the Criminal Procedure Code, 
such exception was specified clearly. 

As has been remarked in other cases of the Madras. 
High Court and elsewhere, there is no such principle to 
be found in the Criminal Procedure Code, (nor is there 
any corresponding provision in the law in England 
where procedure is by indictment or information), All 
that is to be found is contained in sections 247 and 259, 
Section 145 is an exceptional case for the simple reason 
that it was enacted to put a stop to disputes as to 
property which are likely to cause a breach of the peace, 
and it is frequently necessary for that purpose to ensure 
that the legal representative of either party concerned 
in the dispute be made a party to the proceedings as, 
being interested in the property, he is dati to be 
concerned in a breach of the peace. 

In Bontu Appala Naidu and six others (1) 
Devadoss J. held very briefly in a summons case, where 
the Magistrate had been informed of the death of the 
complainant and had adjourned the hearing of the case, 
that such a course was illegal. The learned Judge went 
on the wording of the section and said that as the 
complainant was dead he could not appear before the 
Magistrate, and therefore the clause entitling a 
Magisirate, if he thought it proper, to adjourn a case, 
could not apply to a case of a complainant who was 
dead. Iam bound to say I cannot follow this as, if we 
are to go on a literal reading of the words of the 





(1) (1927) LL.R. 51 Mad, 339, 
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hearing of this case, where Muhammad Ibrahim 
Sahib’s case (1) was not cited. He said: 


“T entirely agree, and I only add a few words of my own, 
because there are two reported decisions of the Punjab Chief 
Court which countenance the view that section 89 of the Probate 
and Administration Act (V of 1881) applies to criminal as well as 
to civil proceedings. Ayling, J., has pointed out several consider- 
ations that appear to me completely to clispose of such a contention, 
but there is a further one which reduces it to a positive absurdity. 
By the section ‘all rights to prosecute or defend any suit or other 
proceeding * * * survive to and against his executors or adminis- 
trators,’ with certain defined exceptions. So that if the Punjab 
view is correct, an executor or administrator can be put in the 
dock to answer for the criminal acts of his testator. This of 
course cannot have been pointed out to the learned Judges; but 
it ought to have occurred to the reporters, who put these decisions 
in,the volumes of reports, and who had ample leisure to consider 
what was involved in them. The present indiscriminate system of 
reporting everything throws an unnecessary burden on both Bench 
and Bar ; and these cases seem to me to afford a signal instance 
of the mischief.” 


Another thing, it may be added, which adds to the 
difficulty of lower Courts is the failure of commentaries 
on the Criminal Procedure Code to distinguish rulings 
which have been superseded or have been definitely 
shown to be bad law. : 

It is surprising to note that Muhammad Ibrahim 
Sahib v. Shaik Davood (1) was not cited before another 
Bench of the Madras High Court only two years later, 
in Gulam Mohideen Quarishi Sahib v. Ahamadulla 
Begum Sahiba (2), where it was briefly said by 
Oldfield J. and Devadoss J. that to substitute the legal 
representative of the person directly affected instead 
of that person himself takes no account of a principle of 





(4) (1920) LL.R. 44 Mad. 417, {2) (1922) LL.R. 46 Mad. 88. 
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to “all demands whatsoever” and “all rights to 
prosecute or defend any action or special proceeding ” 
“Demands”, clearly means, demands of a civil nature. 
The words “rights to prosecute or defend any action 
or special proceeding” were substituted for the words, 
“rights to prosecute or defend any suit or other 
proceeding” in Act V of 1881. But the alteration does 
not appear to be material, for the word “ action ” 
clearly means action of a civil nature, as is shown by 
the expression which follows, “causes of action for 
defamation’. No doubt the reason why assault was 
specified as “assault as defined in the Penal Code” 
was because the definition of assault there extends to 
acts done which do not cause hurt, such as gestures. 
As was said in Hazara Singh v. The Crown (1),—where 
Ishar Das v. Emperor (2) and two other rulings of 
the Punjab Chief Court following it were formally 
dissented from—, “if the section extended to criminal 
proceedings it would give a cause of action againsi the 
executors or administrators of a“*deceased offender, 
because the section applies not only to rights existing 
in favour of a person, but also to rights existing 
against a person at the time of his decease.” 


The same view was held by Ayling J. and Coutts 
Trotter J. (as he then was) in Muhammad Ibrahim 
Sahib v. Shaik Davood (3), where Ayling J. said that 
the word “prosecute” implied no connection with 
criminal proceedings but was used in the same sense as 
in sections 14 and 16 of the Limitation Act. Coutts 
Trotter J. made some trenchant remarks which I will 
quote in extenso, as I expressed the same view at the 


{1) (1920) LL.R. 2 Lah. 27, 31. (2) 7 Cr.L.J. 290. 
(3) (1920) 1.L.R. 44 Mad. 417, 420. 
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It is contemplated in section 247 that the general 
procedure will be to acquit. But in section 259 the 
converse is the case. Where a complainant is absent 
and the offence is compoundable or non-cognizable, the 
Magistrate may discharge the accused, or he may, as 
was pointed out in Mo Gaung’s case, (i), decide to 
proceed with the trial: 

The ruling quoted in support of the applicant’s case 
is Ishar Das v. Emperor (2), aruling of the Chief Court 
of the Punjab dating as far back as 1908. That was 
also a prosecution for defamation where it was sought 
to quash the proceedings on the death of the 
complainant. There it was very briefly held by a Bench 
of that Court that the principle laid down in section 89 
of the Probate and Administration Act (V of 1881) 
containing the law on the subject of a cause of action 
surviving to a representative of a deceased plaintiff was 
applicable to the question under consideration in that 
case, having regard to the narrowness of the line 
between a prosecution and a suit for damages. 
"Section 89 of the Probate and Administration 
Act corresponds to section 306 of the Succession 
Act (adapted from the Indian Succession Act, 
Act XXXIX of 1925). The section reads : 


“All demands whatsoever and all rights to prosecute or defend 
any action or special proceeding existing in favour of or against a 
person at the time of his decease, survive to and against his 
executors or administrators ; except causes of action for defama- 
tion, assault, as defined in the Penal Code, or other personal 
injuries not causing the death of the party ; and except also cases 
where, after the death of the party, the relief sought could not be 
enjoyed or granting it would be nugatory.” 


It is difficult to see how this section has any 
application to a criminal prosecution. It refers 





(i) (1928) L.L.R.6 Ran. 664. (2) 7 Cr.LJ. 290 
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months’ rigorous imprisonment, while section 259 deals 

with warrant cases in which offences punishable with 

more than six months’ imprisonment are concerned. 
Section 247 reads as follows : 


“If the summons bas been issued on complaint, and upon 
the day appointed for the appearance of the accused or any day 
subsequent thereto to which the hearing may be adjourned, the 
complainant does not appear, the Magistrate shall, notwithstanding 
anything hereinbefore contained, acquit the accused, unless for 
some reason he thinks proper to adjourn the hearing of the case to 
some other day : 

Prvoided that, where the complainant is a public servant and 
his personal attendance is not required, the Magistrate may 
dispense with his attendance, and proceed with the case. ” 


Section 259 is as follows : 


" When the proceedings have been instituted upon complaint, 
and upon any day fixed for the hearing of the case the complainant 
is absent, and the offence may be lawfully compounded; or is not 
a cognisable offence, the Magistrate may, in his discretion, 
notwithstanding anything hereinbefore contained, at any time 
before the charge has heen framed, discharge the accused.” 


The offence of defamation is triable as a warrant 
case, and the section of the Criminal Procedure Code 
applicable is section 259, 

Section 247: has been quoted because some of the 
authorities on the subject deal with summons cases, ¢.g., 
Venkairama Aiyar v. Sundaram Pillai(1). Section 247 
evidently lays down the general principle that a person 
charged with a summons case offence is entitled to an 
acquittal if the complainant is absent without sufficient 
cause. But the body of the section and the proviso 
clearly indicate that even in.a summons case the 
Magistrate has a discretion in proper cases to adjourn 
the hearing or proceed with the case. 





(i) 44 Mad. LJ. 119 
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of a vernacular paper called “New Burma.” The 
defamation complained of is in a letter to the editor, 
Exhibit A, purporting to be from Sandoway, published 
in the issue of the 9th of August, 1939. It alleges 
corruption and inefficiency of the police force in the 
district, failure of the head of the police force to 
enquire into an allegation of corruption against a 
certain police officer, and also other imputations 
directed against the head of the police force. 

The prosecution was instituted on the 28th of 
November, 1939, on a complaint made by U Ba. Aung 
with the sanction of the Governor. Much of the 
prosecution evidence has been recorded. The case 
was greatly delayed by the illness real or pretended, of 
the second accused. The death of the complainant 
was intimated to the Court on 31st of August last. 

It was once held by the Chief Court of the Punjab, 
and has been held, {though the latest decision is to the 
contrary effect), by the High Court of Madras, that 
a criminal case instituted on a private complaint 
abates on the death of the complainant. The only 
ruling at all bearing on the subject in this Court is 
U Mo Gaung v. U Po Sin (1) which is a case where the 
complainant was absent through illness, and not one of 
abatement owing to the complainant’s death. 

The cases where it has been held that proceedings 
must necessarily stop on the death of the complainant 
have proceeded on two lines, (1), that the cause of 
action in certain cases is personal and ceases with the 
death of the person aggrieved, and, (2), that the 
wording of sections 247 and 259 of the Criminal 
Procedure Code itself necessitates such a course. 

Section 247 refers to summons cases, i.e, cases 
involving offences punishable with not more than six 


(1) (1928) 1.-L.R. 6 Ran. 664, 666. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


U TIN MAUNG anp ANoTHER v. THE’ KING.* 


Criminal Prosecution for defamation—Person defamed in his pubic 
capacity— Death of complainant—Magistrate’s discretion—Continuance of 
trial—Summons and Warrant cases—Abatement of Civil actions—Code of 
Criminal Procedure, ss. 198, 247, 259-—Succession Act, s. 306. 

Where in the course of a trial for defamation the complainant dics, the 
magistrate need not discharge ine atcised” but can continue with the trial. 
Such a course would ordinarily be desirable where the defamation alleged is 
against the complainant in his public capacily. 

Emperor v. Nazir Husain, 32 Cr.L.J. 316 ; Jitan Dusadh v. Domoo Sahoo, 
18 Cr. LJ. 151; Madho Chowdlury v. Turat Mian, 18 C.W.N.1211 5 Mahomed 
Azam, In re, 27 Cruj. 491; Narayana, In re, LL.R. 54 Mad. 768; 
U Mo Ganug v. U Po Sin, 1.L.R. 6 Ran, 664, referred to, 

S. 198 of the Code of Criminal Procedure limits the power of the Court to 
initia] cognizance Of the offence; once the Court has seizin of the case there 
is nothing to prevent the Court proceeding with it. Under s, 247 of the Code 
the accused is generally entitled to an acquittal if the complainant is absent 
but under s, 259 of the Code the Magistrate has a discretion and may proceed 
with the case. 

The provisions of s. 306 of the Succession Act have no application to a 
criminal prosecution, , 

Hazara Singh v. The Crown, 1L.R. 2 Lah, 27; Muhammad Ibrahim v. 
Shaik Dawood, [.L.R. 44 Mad, 417, referred to. 

B.A, Naidu, In re, 1.L.R. 51 Mad.339 , Gulam Molhideen v, Aluimadulla, 
LL.R. 46 Mad, 88 ; Ishar Das v. Emperor, 7 Cr, LJ. 290, dissented from, 


Soorma for the applicants. 
Lambert (Government advocate) for the Crown. 


MosgLy, J.—This is an application in revision to 
quash a prosecution for defamation, an offence punish- 
able under section 500 of the Penal Code, on the 
ground that the complainant is dead and that the 
proceedings “ have abated.” 

The complainant was U Ba Aung, Deputy Superin- 
tendent of Police in charge of the police in Sandoway 
District. The two accused are the editor and publisher 





*Criminal Revision No 561B of 1940 from the order of the Headquarter 
Special Power Magistrate of Sanduway in Criminal Regular Trial No, 89 of 
1939, 
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agreement still in force, and in Karvi Venkatram 
Reddi v. Kolla Narasayya (1) the Court entertained a 
suit and enforced by injunction the express terms of a 
partnership agreement ; but this was before the Partner- 
ship Act of 1932 and section 69 of that Act altered the 
whole position, and in view of its provisions the English 
case cited would be inapplicable in this country. 

The appeal must be allowed and the suit of the 
plaintiff first respondent dismissed with costs in both 
Courts advocates’ fee in this Court fifteen gold mohurs. 
We certify for two Counsel. 


Dunxiey, J—I am of the same opinion. The 
jurisdiction to issue a mandatory injunction is a discre- 
tionary jurisdiction which can be exercised only in 
acase which falls strictly within the four corners of 
section 55 of the Specific Relief Act. The obligation 
referred to in this section is, of course, a legal obliga- 
tion, nota mere moral duiy. The learned trial Judge 
has rightly held that under the Partnership Aci 
registration of a firm is optional and not obligatory. 
This is clear from the provisions of sections 5§ and 69. 
That was an end of the plaintiff-first respondet:t’s casc. 
It isnow urged that in every partnership agreement 
there must be implied an obligation on the partners to 
register the firm. I cannot accede to this contention, 
but even if it were so, then that obligation would arise 
out of the partnership agreement, z.e. out of a contract, 
and the right, flowing from thai obligation, of a partner 
to compel his co-partners te effect registration would 
be “a right arising from a contract’”’, and a suit to 
enforce such a right brought by one partner against the 
other partners. of an unregistered firm is expressly 
barred by the provisions of section 69 (f) of the 
Partnership Act. 


(1) (1908) LL.R. 32 Mad. 76. 
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partnership agreement that the partnership should be 
registered ; or at least that if any partner desires regis- 
tration he shoulti be at liberty to insist upon the other 
partners concurring in his wishes and joining him in 
effecting it. And the argument continues that since 
by section 9 of the Act partners are bound to carry on 
the business of the firm to the greatest common advan- 
tage and to be just and faithful to each other, the 
refusal of one-partner to effect joint registration is a 
breach of such an obligation as is contemplated by 
section 55 of the Specific Relief Act. 

But the Partnership Act nowhere enjoins registra- 
tion ; it merely states how registration may be carried 
into effect and what the effect of non-registration will be. 
It clearly contemplates the existence of unregistered 
partnership firms, the partners of which may sue for 
dissolution. , 

The suit which was filed here is within the terms of 
section 69. Even if there were an implied obligation 
such as is contended, a suit to enforce it would bea 
suit arising from the contract of partnership itself, and 
would be barred by that section. But I cannot hold 
that any such obligation as to concur in effecting 
registration is implied in a contract of partnership. 
Again a mandatory injunction would only be granted 
where there was no other appropriate remedy; even 
where such an obligation was. expressed in a partner- 
ship agreement it is clear from section 69 (3) that a suit 
for dissolution is the proper and indeed the only 
available remedy. 

In England v. Curling (1) the plaintiff obtaincd an 
injunction against the defendant who had turned him 
out of a partnership entered into under a binding 





{i) 8 Beav, 129. 
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written statements pleaded that the partnership was 
deemed to have commeuced from the %h day of 
February 1938 aud was te coulinus so long as the 
Guarantee Brokers Ayrecinco? will Messrs. Louis 
Dreyfus and Company continued and remained in 
force ; that Mes: is Dreyfus and Company pul an 
end to the agri : effect from the Ist day of 
July 1939. Jn paragraph i of the Plaintifi’s reply it 
was denied tha! the agreemen! was terminated on 
July 1, 1939, or at ali, 

As was pointed owt in Bilesray v. Scindia Steas 
Navigation Co. {i} the registration of a firm which has 
been dissolved is not contempiated by the Partnership 
Act; and therefore if this suit were maintainable at all 
we should have te send the case back to the learned 
trial Judge to determine whether a_ partnership 
still existed or nol; but for the rcasons which T am 
about to give it appears to me that this suit was not 

* maintainable. 

. Section 69 of the Partnership Act enacts that 
no suit to enforce a right arising from a contract or 
conferred by this Act shall be instituted in any Court 
by or on behalf of any person suing as a partner in a 
firm against the firm or any person alleged to be or to 
have been @ partner in the firm unless the firm is 
registered. An exception is made of the right to sme 
for the dissolution of a firm or for accounts of a 
dissolved firrr. or any righi or power to realise the 
property of a dissolved firm. 

Section 55 of the Snecific Relief Act deals with 
mandatory injunctions which may be granted when it 
is necessary to compe! the performance of certain acts. 
to prevent the breach of an obligation. Itis contended 





lx 










‘ 


here that there is an implied obligation in every 





(1) [1940] Ran. 552. 
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Bilasroy vs. Scindia Steam Navigation Co. Lid. (4). 
The most that respondents can hope for is a remand to 
the Original Side for trial as to whether the firm has 
been dissolved or not. The only suit that can be filed 
is one for dissolution and accounts. 


Rauf for the respondents. If the Court were to 
hold that the only suit that could be filed is one for 
dissolution and accounts then in every unregistercd 
partnership suit a dishonest partner can just refuse to 
register the firm and leave the aggrieved partner with- 
out any remedy whatsoever. Every wrong must have 
a remedy. England v. Curling (2); Karri Reddi v. 
Narasayya (3). If the appellants’ contention is right 
then registration of the partnership becomes obligatory 
on its formation, and not optional as was originally 
submitted by the appellants. The Judge on the 
original side was right in not allowing evidence to be 
led about the dissolution because he would then be 
infringing the provisions: of s. 69 of the Partnership 
Act. 

Clark in reply. The suit in any event is not main- 
tainable as the firm has not been registered and there- 
fore, even if there is an obligation to register it, it arises 
out of the partnership contract and so is barred under 
s. 69 of the Partnership Act. 

Roperts, C.J.—This was a suit brought by the first 
respondents Chunilal and Harakchand & Co. for a 
mandatory injunction directing the appellants Kashavlal 
Ghellabhai & Co, and the second respondent Nalabhas 
Jagjivan to join with them in registering the partnership 
between the Plaintiff and Defendants. 

’ The pleadings raised the issue whether such a 
partnership existed at all, for the defendants in their 


4) [1940] Ran. 552. (2) 8 Beav. 129. 
{3} LU.R. 32 Mad. 76, 
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APPELLATE CIVIL. 


Before Sir Erucst H. Goodman Roberts, Kt., Chief Justice, and 
Mr, Justice Duukicy. 


_GHELLABHAI & CO. 


v 1940 
CHUNILAL & HARAKCHAN CC, anp ANOIHER® p55, 


Partnership, regisii ation nol obligatory—Suit for dissolution vf uurcgastercd 
Firm—No im plicd eblrgation on partners to register firm—Suil to enforce 
right arising frou costraci—Refusal of partner lo register~-Remedy— 
Sui for disvolutian No maudatory injunction—Partuershi# Act. ss. 9, 58, 
69—Specific Relief Act, s. 55. 

The Pavinership Act nowhere enjoins registration ; it merely siates how 
registration may be carried into effect and what the effect of non-registration 
will be. Ii clearly contempiates the existence of unregistered firms, the 
partners ef which may sue for dissolution, 

In a partnership agreement, there is no iraplied obligation on the partners. 
{o register the firra, Mven if i} were so, it would be “ a right arising from a 
contract", and a suit to enforce such @ right brought by one pariner against 
the other partners of au vnregisivrad finn is expressly barred by tie provisions 
of s. 69 (7) of (he Partnership Act 

If a partner refuses lo cifeat registration, the remedy is nota suit for 
mandatory injunction, but a suil for dissolution of the firm, 

Bilasroy v. Scindia Steen: Navigation Co, [1940] Ran. 552, referred to. 





Clark (with him Soorma) for the appellants. The 
sttitas framed is not maintainable, as it is a suit for 

mandatory injunction, apparently, under section 55 of 
the Specific Relief Act and that section implies that 
ihere must be an obligation. Under the Partnership 
Act, registration is not obligatory but optional, and if 
registration were desired, it should have been dene at 
the very beginning. Even assuming that such a suit 
could be instituted, there is a definite averment in the 
written statement of the appellants that the parinership- 
has beer: dissolved. The trial Court was wrong in 
refusing to allow evidence to be led on the point 
bocauss a dissolved firm cannot be registered ; 









* Civil Ast appeal No, 92 of 1940 from the judgment of this Court on the 
iy Ic in Civil Regular Suit No, 296 of 1939, 
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opinion of a particular Judge, with possibly an incom- 
plete knowledge of all the relevant circumstances, as to 
the period within which the second appeal could be 
filed if the appellants acted with due diligence. A- 
“reasonable time” must be held by the Court to be 
the time which the Legislature has decided to be the 
reasonable time for the purpose of the Limitation Act. 
In such a case as this no’ question as to whether 
the appellants have acted with diligence arises. 
“Diligence ” is not a word which occurs in section 5 
of the Limitation Act, and, although it is frequently 
referred to in judgments on the meaning of this section, 
the question of diligence arises only in cases where 
there has been a delay beyond the period of limitation 
after the judgment, from which the appeal is preferred, 
has been delivered in accordance with law. Under 
that section all that the appellants have to do is to 
satisfy the Court that they had sufficient cause for not 
preferring the appeal within the period of limitation 
allowed. On that point the dictum of Lord Cairns in 
Rodger v. The Comptoir D’Escompte de Paris (1), to 
which my Lord the Chief Justice has referred, is, in my 
opinion, conclusive in favour of the appellants. Actus 
curiae neminem gravabit. The appellants cannot be 
prejudiced by the irregularity committed by the learned 
Assistant District Judge, and if they are not to be 
prejudiced thereby they must be granted the period 
allowed by statute in which to file their second appcal 
from the date on which they came to know of the 
judgment of the Assistant District Court. MHence in 
this case the appellants must be allowed 90 days from 
the 25th September, 1939, and up to this limit any 
delay beyond the strict statutory period of Iimitation 
allowed by Article 156 must be excused under the 
provisions of section 5 of the Limitation Act. 
{1) (1871) L.R.3 B.C. 465 475, 
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parties of his intention to deliver judgment, as required 
by the Order applicable to an origina! suit, viz, Order 
20, Rule 1, the appellant cannot be held responsible 
and the appeal should be adbuitted. 

Mr. Basu has wisely conceded {ht if i; this case 
the appellant could show that only a weck was left, 
there would be no difficulty in holding that section 5 
was applicable. It seems to me tha! it would be to put 
anew standard into the Law of Limitation to say that 
when a Court madea mistake of this character the 
appellant was only to be given seach time as the 
superior Court might in the exercise of its judgment 
think reasonable. In my view the standard of what is 
reasonable depends upon the period of limitation 
which the Legislature has sought to impose in the first 
case. 

This appeal must therefore be allcwed, and the case 
must go back tobe heard by the learned Judge in 
second appeal upon its merits. The respondent must 
pay the costs of this appeal in any event, advocate's fee 
eight gold mohurs. 


Dunxvey, J—I am of the same opinion. As soon 
as it was conceded on behalf of the respondent—as, of 
course, it had io be conceded—that afier the appellants 
had obtained knowledge of the judgment in first appcal, 
which had been passed against thei in contravention 
of the provisions of Order 41, rule 3€, of the Code of 
Civil Procedure, they must be granted some time in 
which to file their second appeal, then, in my opinion, 
the case for the respondent broke down. Mr. Basu 
contends, as the learned Judge on second appeal has 
held, that the time which should be given is a time 
which f$*reasonable in all the circumstances of the case. 
How is it to be decided what is a reasonable time in 
any al case? Surely it cannot depend on the 
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29th July and the 25th September, upon which date 
the parties became aware that judgment had been 
given, any step could be taken by way of prosecution 
of an appeal. 

When the parties were informed in the Township 
Court of Taungup of what had happened two months 
later, itis said by Mr. Basu that the unsuccessful 
litigant knew that time had begun to run already, and 
that therefore the period within which he should 
prefer his appeal had been cut down by this amount; 
and that therefore if he seeks to obtain the benefit of 
section 5 of the Limitation Act he must show that he 
had sufficient cause for not preferring the appeal with- 
in the “ cut down” period and must satisfy the Court as 
to each day’s delay. 

In my opinion this is too narrow a view to take of 
section 5 of the Limitation Act. It seems to me that a 
litigant is entitled to expect that the infringement of 
the rules and orders of the Court by the Judge should 
not hamper him in his appeal ; and if he is allowed a 
reasonable time within which to bring that appeal, the 
best way of finding out what time is reasonable is to 
consult the Article and to assume that ninety days will 
be areasonable time. No doubt, if after the expiration 
of that period of ninety days he seeks fora further 
period, he must then show that he has acted with duc 
diligence ; but I cannot think that itis right to make 
the position of a would-be appellant worse and to 
hasten the steps by which he seeks to obtain what he 
believes to be his rights bécause a mistake has been 
made of this character in the Court below. 

The case of Ma Me Thin v. Maung San Lai (1) 
shows that if an appeal is barred entirely through the 
negligence of the Judge in not giving notice to the 





(1) 8 B.L.T. 99. 
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act of the primary Court, or of any intermediate Court of appeal, 
but the act of the Court as a whole, from the lowest Court which 
entertains jurisdiction over the matter up to the highest Court 
which finally disposes of the case. It is the duty of the 
aggregate of those Tribunals, if I may use the expression, to take 
care that no act of the Court in the course of the whole of the 
proceedings does an injury to the suitors in the Court”. 


This dictum appears to me to be one which it is useful 
to read together with section 5 of the Limitation Act, 
decided authorities on which show that the expression 
“sufficient cause” used therein is not to be construed 
in too narrow a sense. 

In the present appeal the respondent brought a 
suit for possession and was refused a decree in the 
Township Court, but the Assistant District Judge 
allowed her appeal and granted her the decree sought 
for. Much to our regret we notice that the Assistant 
District Judge, who tried this case at Sandoway, 
returned to Akyab and delivered his judgment in 
Akyab some weeks later, on the 29th July 1939, with- 
out observing the provisions of Order 41, Rule 30, in 
which itis clearly stated that an appellate Court shall 
pronounce judgment in open Court either at once or at 
some future date of which notice shall be given to the 
parties or their pleaders. The consequence of this 
infringement of the rule was that in many senses the 
judgment was incomplete, alihough no doubt techni- 
cally the time by which limitation must be computed 
runs from the date of its pronouncement at Akyab. It 
was incomplete because, for example, a judgment thus 
delivered, which contained an injunction ordering one 
of the parties to refrain from doing a particular act for 
a period of two months, let us say, would be inchoate 
until the party sought to be restrained had notice of 
what the Court had said. And it was incomplete in 
this sense, that no one could suppose that between the 
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1940 on which the judgment was brought to their notice at 
MaHuwe Taungup. Ma Me Thin v. Maung San Lun (1). 
aa 


Day iI P. K. Basy for the respondent. No doubt the 
provisions of the Code of Civil Procedure were 
not observed when the Court delivered its judgment at. 
Akyab. But the appellants had more than a month's 
time to file their appeal in the High Court from the 
date the judgment of the Assistant District Court was. 
made known to their advocate. No reasons are given 
as to why an appeal was not preferred during such 
period. The date of the decree is the date of the 
judgment when it was delivered at Sandoway and the 
appellants had 90 days from such date to file the 
appeal. Equitable considerations cannot override the 
provisions of the Limitation Act, Maqbul Ahined v. 
Pratap Narain Singh (2); K.P.LSS. Cheilyar vy. 
Official Receiver (3). Had the period of limitation 
expired or only a short time was left to file an appeal 
when the judgment was made known to the appellants’ 
advocate an application could have been made under 
s. 5 of the Limitation Act for extension of tiuie. The 
appellants had more than a month to file their appeal 
and no sufficient cause has been shown for nvt filing an 
appeal within that time. They must act diligently and 
must account for each day’s delay. Naickar v. Pillai 
(4) ; Kanhaya Lal v. Baldeo Das (5). 


Roperts, C.J.—In Rodger v.. The Cowptoir 
D'Escompte de Paris (6) Lord Cairns said : 

“Their Lordships are of opinion that one of the first and 
highest duties of all Courts is to take care that the act of the 
Court does no injury to any of the suitors, and when the expres- 
sion ‘the act of the Court’ is used, it does not mean merely the 





() 8 BLT. 99. (4) LL.R. 25 Mad. 166. 
(2) 62 1.A.80, ~ (5) LL.R. 14 Lah. 656. 
(3) LL.B. 13 Ran, 595. (6) (1871) L.R. 3 P.C, 463, 475. 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice and 
Mr. Justice Duikley, 


MA HMWE and anorHer v. DAW WIN THA.* 


Limitation—Act injurious to suitors—Duty of Courts—Judgment delivered 
without notice and not in open Court—Notice of judgment to parties much 
later—A ppeal from the judgment—Period of time to be allowed—“ Reason- 
able lime" —Diligeuce of the appellant—Limilation Act, s.5—Code of Civil 
Procedure, 0.41, r. 30. 

One of the first and highest duties of all Courts is to take care that the act 
of the Court does no injury to any of the suitors, 

Rodger v. The Comptoir D’Escompte de Paris, L.R. 3.P.C. 465, referred to. 

An appellate Court delivered its judgment in contravention of the provisions 
of O. 41, r. 30 of the Code of Civil Procedure, ic. without notice to the parties 
and not in open Court. Nearly two months later, the parties were notified of 
the judgment, Held that the party against whom the appeal was decided was 
entitled to his full 90 days for preferring an appeal to the High Court from the 
date on which he became aware of the appellate Court's judgment. In 
such circumstances when an appellant is entitled to reasonable time the 
question of what is ‘‘reasonable” may be best ascertained by the period 
fixed by the Legislature. The question of diligence arises only in cases where 
there has been a delay beyond the period of limitation after the judgment, from 
which the appeal is preferred, has been delivered in accordance with law. 


Ma Me Thin v. Maung San Tun, 8 B.L.T. 99, referred to, 


R. M. Sen for the appellants. The Assistant District 
Judge heard the appeal at Sandoway and some weeks 
later gave his judgment at Akyab. He senta copy of 
of his judgment to the Township Court of Taungup 
and the judgment was brought to the notice of the 
advocates of the parties at Taungup nearly two months 
after its delivery in Akyab. The provisions of O. 41, r. 30 
of the Code of Civil Procedure have been clearly 
infringed in this case and a litigant ought not to suffer 
on account of the illegality of procedure adopted by 
the Court. The appellants are entitled to their full 90 
days for filing an appeal in this Court from the date 





* Letters Patent Appeal No, 8 of 1940 from the judgment of this Court in 
Special Civil Second Appeal No. 344 of 1934. 
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and all the paddy lands connected therewith. These 
are the decisions at which the learned District Judge 
has arrived, and, consequently, his decrees in the two 
suits, granting the respondent a decree for possession 
and mesne profits of the paddy lands in suit No. 8, and 
dismissing the appellant’s suit in suit No. 9, are 
correct. 
These appeals fail and are dismissed with costs. 


1941] RANGOON LAW REPORTS. 


of the appellant that the transaction was not a gift but 
the creation of a joint ownership, that by it U Pandaisa 
made U Zawtipala a joint owner with him of his 
property and, on the other hand, U Zawtipala made 
U Pandaisa a joint owner with him of his property ; 
but that is not what the memorandum itself says. The 
memorandum is plainly a gift of immovable property 
by U Pandaisa to U Zawtipala and, under the provisions 
of section 123 of the Transfer of Property Act, such a 
gift can only be made by registered instrument. More- 
over, even if the contention of the appellant as to the 
construction of this memorandum could be accepted, 
the transaction would then amount to an exchange, 
within section 118 of the Transfer of Property Act, and 
therefore, as the property is worth more than Rs. 100, 
it could only be effected by registered instrument. 
Hence the third question must be answered in the 
negative. 

As regards the fourth question, it was decided by a 
Bench of this Court in first Appeal No. 14 of 1938 that 
U Zawtipala was not the presiding monk of this 
kyaungdaik, and with that decision and the reasons 
given therefore we are, with the greatest respect, in 
complete agreement. There has been no change in 
U_ Zawtipala’s position since the delivery of the 
judgment in that appeal, and consequently it must be 
held that U Zawtipala did not become the presiding 
tmonk of the kvaungdaik by reason of the memorandum 
-of the 14th May, 1932, and has at no material time 
been, and is nol now, the presiding monk 

The result of the answers to these four questions 
therefore is that the appellant, U Zawtipala, has no 
interest whatever in the kyaungdaik or in the aramika 
sanghika properties connected with the kyaungdaik, 
but that the respondent, as the presiding monk of the 
Akyaungdaik, is entitled to possession of the kyaungdaik 
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and that all the paddy lands except one were also 
aramika sanghika. He has further held that the 
remaining kyaung and remaining piece of paddy land 
were the poggalika property of U Pandaisa. He has 
carefully considered the evidence, and no sufficient 
reason for not accepting his findings has been adduced 
in argument on behalf of the appellant. It is un- 
necessary for us to consider this question in detail, 
because, even if all the properties were the poggalika 
property of U Pandaisa, it must be held that he made 
no valid transfer of any of these properties during his 
lifetime and, consequently, on his death all the 
properties became sanghika, in view of the decision in 
U Zawtika v. U Kalyana (1). 

In regard to the third question, the case of the 
appellant is based on the memoradum dated the 14th 
May, 1932, to which we have already referred. This 
memorandum sets out that five kyaungdaiks and all the 
property connected therewith, belonging to U Pandaisa 
of Nyaungbintha Kyaungdaik, are declared to be the 
dwithantaka properties of U Zawtipala. The memo- 
randum is signed by U Pandaisa and U Zawtipala. 


‘The learned District Judge held that it was inadmissible 


in evidence and did not affect the properties by reason 
of the fact that it was not registered. It is urged on 
behalf of the appellant that a dwithantaka deed of this 
description does: not require registration, but no 
authority for this astonishing proposition has been cited, 
and the case of U Zayanta v. U Naga (2) is directly 
opposed to this contention. Clearly, it is the creation 
of an interest in immovable property and therefore, 
since it has been recorded in the form of a document, 
it must be registered under the provisions of section 
17 (1) (0) of the Registration Act. It is said on behalf 








(1) (1936) LL.R. 14 Ran, 566. {2} (1918) 9 L.B.R. 258. 
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against him by our judgments in U Thuseitta v. U 88 


Eindawuntha (1). As we said in the course of our U Zawreee 


judgments : sees 
bs i * an impossible position would arise if the will DAMA, 

of the majority should not prevail, for a single monk by merely ROBERTS, 

absenting himself from the election could render it impossible for oF 


a new presiding monk of a sanghika kyaungdaik to be elected.” Dorecey, 7, 


And further : 

= * * the only question which it is necessary to ask is 
this : Has there been a real, valid and true election by the Sangha 
as such ? They may elect, as it seems to us, in any way they 
choose, and the only matter about which we must be satisfied is 
whether the election was a real election by the whole of the 
Sangha.” 
That is, if we are satisfied that the majority of the 
Sangha did desire that the respondent should be elected 
presiding monk and so expressed their will at this 
meeting, then it must be held that the respondent was 
validly elected. The meeting was no hole-and-corner 
business ; it was publicly. advertised throughout the 
town of Bassein and every person, either monk or 
layman, who was really interested in this election, had 
an opportunity to attend. It is idle for the appellant 
and his supporters to say that they did not attend 
because their attendance would not have been welcome 
to the other side; that is always the position in which 
an opposition minority finds itself. The desire of the 
Sanghas that the respondent should succeed U 
Pandaisa as presiding monk of the .kyaungdaik was 
clearly and unequivocally expressed at this meeting, 
and therefore it must be held that he was validly 
elected. This disposes of the first question. 

As regards the second question, the learned District 
Judge has found that all the kyaungs within the 
kyaungdaik except one were aramika sanghika property 


{1) [1940] Ran, 97. 
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presiding monk of the kyaungdaik is based on the 
averment in paragraph 18 of the amended plaint, to the 
effect that he was elected as presiding monk of this 
kyaungdaik at a public meeting convened for the 
purpose at the kyaungdaik on the 3rd October, 1938. 
The evidence which he has called concerning this 
meeting shows that at least 500 pamphlets in Burmese, 
setting out the object of this meeting, namely, the 
election of the respondent as presiding monk, were 
distributed in Bassein, inviting members of the Sangha 
and members of the public to attend this meeting, and 
that at least 30 members of the Sangha and 50 
members of the public were present at the meeting. The 
presiding monk of the Tagaung monastery, U Thumana, 
presided at this meeting, and the respondent was 
elected as presiding monk of the Nyaungbintha 
Kyaungdaik without a dissentient voice. The appellant 
does not seek to say that this testimony is not true, but 
he sets up that the election was invalid by reason of its 
informality. It is said that sufficient public notice of 
the meeting was not given, that the opponents of the 
respondent were not invited to attend, that no proper 
chairman of the meeting was elected, that no resolutions 
were put to the meeting and no objections were asked 
for. . : 
So“far as the objection that the supporters of the 
appellant were not specially invited is concerned, they 
were resident in the kyaungdaik at the time and their 
assertion that they did not know of this meeting until 
after it had been held cannot be believed. Clearly, 
they must have known of the meeting and they could 
have been present if they had desired'to do so. They 
designedly stayed away and, even if they had been 
present, they are so few in number that their votes 
could not have affected the result. The contention of 
the appellant in regard to this election is concluded 
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{Their Lordships remarked on the unnecessary 1940 
lengthiness of the pleadings and the issues and vu Zaws 
discussion of unnecessary evidence and arguments. ] ae 

The respondent's case is that the Nyaungbintha U Tat 
Kyaungdaik is saighike property anc that the paddy eat 
lands are aramika sarghika, dedicated by various donors oni 
at different times to the kyaungdaik for the use and ee. h 
enjoyment of the monks residing therein. He clanus 
to be entitled to possession of the paddy lands as 
presiding monk of the kyaungdaik in succession to 
U Pandaisa. The appellant’s case is that the kyauirg- 
daik and the paddy lands were the poggalika property 
of U Pandaisa, that by a dwithantaka deed, made on 
the 14th May, 1932, by U Pandaisa before his death, he 
became joint owner with U Pandaisa of all this property 
and, consequently, on the Jatter’s death they al! became 
his sole poggalika propurty. 

During the course of the hearing of these appeals 
we framed four questions which we consider to be the 
only questions which it was necessary to answer for the 
decision of both suits. They are as follows : 

i. Is the respondent entitled to maintain suit 
No. 8 of 1939 (a) as presiding monk of the kyaungdaih, 
or (b) as representative of the Sangha? 

2. Were the properties sanghika properties, or 
were they the poggalika properties of U Pandaisa ? 

3. If the properties were poggalika, did the 
appellant become the joint owner thereof with 
U Pandaisa before the latter's death ? 

4, Did the appellant become the presiding monk of 
the kyaungdatk by reason of the memorandum executed 
by U Pandaisa on the 14th May 1932, (Exhibit No. 5 
in Suit No. 3 of 1937 of the Assistant District Court) ? 

As regards the first question, we have already pointed 
out that itis not now open to the respondent to sue as 
a representative of the Sangha. His right of action as 
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It is now urged on behalf of the appellant that suit 
No. 8 of 1939 of the District Court of Bassein, out of 
which first Appeal No. 49 of 1940 arises, was res judicala 
by reason of the decision in suit No. 3 of 1937 of the 
Assistant District Court of Bassein and first Appeal 
No. i4 of 1938 of this Court. So far as the suit in 
the District Court was brought as a representative suit 
and the respondent claimed to be entitled to a decree 
for possession of the paddy lands “suing on behalf of 
the whole body of Sawghas in general’, clearly the 
claim is res judicata, for this isa claim which might, 
and ought to, have been made in the prior suit ; but, so 


.faras his claim was based on the assertion that he is 


the presiding monk in succession to U Pandaisa of this 
kyaungdaik, no question of res judicala arises. In first 
Appeal No. 14 of 1938 it was held that at that time the 
respondent was not the presiding monk, and judgment 
in that appeal was delivered on the 28th July 1938. 
Now, in the present suit, the respondent claims to have 
been elected the presiding monk of the kyaungdatk at 
a public meeting held on the 3rd October, 1938, i.¢., he 
alleges that he has now acquired the status which gives 
him the right of action, which status he lacked in the 
former suit. , 


Suit No. 9 of 1939 of the District Court, out of 
which first Appeal No. 50 of 1940 arises, was a suit by 
the appellant against the respondent for a declaration 
of ownership of the kyaungdaik and the buildings 
therein and the paddy lands, and for possession of those 
properties of which the appellant was out of possession 
at the time when the suit was brought. The appellant 
claims to be the sole owner in his own right of all these 
properties. 


The two suits were heard together and the evidence 
was recorded in Suit No. 8 of 1939. 
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lands, leased them to tenants and received the rents 
and profits thereof. After bis death, disputes arose 
between the two parties to these appeals regarding the 
right of control of the kyaungdaik and the paddy lands, 
and it appears that the appellant, U Zawtipala, has 
obtained possession of the paddy lands and that the 
respondent, U Thatdama, has obtained possession of the 
kyaungdaik, with the exception of one building which 
is occupied by a few followers of U Zawtipala. 

The suits out of which these two appeals arise, bein§ 
Nos. 8 and 9 of 1939 of the District Court of Bassein, 
were cross-suits brought by U Zawtipala and U That- 
dama against one another. Suit No. 8 of 1939 was 
asuit by the respondent, U Thatdama, against the 
appellant, U Zawtipala, for recovery of possession of 
the paddy lands already mentioned and the mesne 
profits thereof. “U Thatdama sued in the capacity of 
presiding monk of the Nigyawdagon Nyaungbintha 
Kyaungdaik, or, in the alternative,a member of the 
Sangha “suing on behalf of the whole body of Sanghas 
in general,” and the suit was brought asa representative 
suit, under the provisions of Order I, rule 8, of the 
Code of Civil Procedure. 

There was a previous suit between them for the 
possession of these paddy lands, being No. 3 of 1937 of 
the Assistant District Court of Bassein, cui of which 


first Appeal No. 14 of 1938 of this Court arose. That 


suit was a representative suit in which U Thatdama 
sued as the representative of the Sanghas of the Nyaun- 
bintha Kyaungdaik. His suit was unsuccessful because 
it was held by this Court on appeal that neither he nor 
U Zawtipala was the presiding monk of the kyaungdaik 
in succession to U Pandaisa and that a suit for posses- 
sion of the paddy lands brought in a representative 
character as representative of the residents of the 
kyaungdaik alone was incompetent. 
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APPELLATE CIVIL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice and 
Mr. Justice Dunkley. 


U ZAWTIPALA. ». U THATDAMA.* 


Dwithantaka deed—Creation of interest in immovable broperty—Registration 
Act, s, 17 (1) (b}—Election of head of kyaung-daik at mecting—Absence of 
some voters—Suit dismissed for lack of status of plaintiff—Second suit after 
acquiring status—Rés-judicata. = 

A dwithantaka deed by which two phongyis become joint owners of the 
poggalika property of one of them requires registralion. The deed creates an 
interest in immovable property and without registration is inadmissible in 


evidence. 

U Zayanta v, U Naga, 9 L.B.R. 258, referred to. 

Where by a majority of the Sangha a person is elected the presiding monk 
of a Kyaung-daik in a duly convened meeting for the purpose the clection is not 
rendered void because a few monks entitled to vote choose not to attend the 


meeting, 
U Thusettta v. U Etndawuntha, [1940] Ran. 97, referred to. 


Where a claim is disallowed on the ground that the plaintiff lacked the 
necessary status to give him a right of suit at the time he filed the suit, a 
second suit on the same cause of action, filed after acquiring the status, is not 


barred as res-judicata. 
Hla Tun Pru for the appellant. 
E Maung \1) (with him Ba Sein) for the respondent. 


Roperts, C.J. and DunxLey, J—One U Pandaisa, 
who died on the 16th October 1933, was the presiding 
monk of the. Nigyawdagon Nyaungbintha Kyaungdaik 
in Bassein Town. The kyaungdaik contains eight 
buildings in all, and U Pandaisa exercised control as 
presiding monk over all these buildings. In associ- 
ation with this kyaungdaik there were anumber of 
holdings of paddy land, which had been dedicated (by 
five different registered deeds) by certain pious persons 
for the use and enjoyment of the monks residing therein. 
During his lifetime U Pandaisa managed these paddy 


* Civil First Appeals Nos. 49 and 50 of 1940 from the judgment of the 
Disirict Court of Bassein in Civil Regular Suits $ and 9 of 1939. 
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As Ex. C showed purchases said to have been 
already made by the applicant, the money could not 
have been given to the applicant to purchase a speci- 
fied amount of paddy at specified prices on behalf of 
Steel Brothers ; nor does Ex. B say anything bearing 
that interprelaiion. From the first re-examination of 
Maung Tun Pe also it will be seen that a broker like 
the applicant acivaliy has to buy paddy and on the 
strength of that io supply in turn to Steel Brothers, 
resulting sormetinies in shortage and consequent loss to 
himself. The conviction of the appellant was founded 
upon a wrong interpretation of the material evidence 
and a mistake of law, and it cannot be sustained. I 
accordingly allow the application for revision and set 
aside the conviction and sentence. I direct that the 
applicant shali be released so far as this case is 
concerned. 


203 


1946 


Maune 
CHan SEIN 


Ue 
THE Kine. 


suaw, }. 


202 


1940 


Maune 
CHAN SEIN 
vf 
THE Kine, 


Suaw, J. 


RANGOON LAW REPORTS. [1944 


paid the money at the time of such execution. The money was 
paid after the paddy was bought and not otherwise.” 

It is impossible to read into all those statements the 
Simple fact that the applicant was a mere buyer for 
Steel Brothers, wliose duty was only to bring the 
sellers into contact with Steel Brothers as the buyers. 
Maung Tun Pe said what the document (Ex. B) itself 
contains : “‘ The advance of Rs. 2,600 was paid for 
paddy 4,900 baskets already bought by the accused,” 
His own words belie what is now suggested on behalf 
of the prosecution. They are : 

“T meant to say that the paddy 4,900 baskets was already 
bought and not for paddy which he had not bought yet. I meant 
that this paddy 4,900 baskets was already in his hands. The 
accused gave me the particulars where the paddy was stored up 
in Ex. C wherein all the details were shown. ex. Ci was 
delivered to me on 31st January 1940,” 

It is nowhere stated that the transactions were made 
as between the original owners or sellers and Steel 
Brothers. On the contrary, it was suggested by 
Maung Tun Pe, on hearsay evidence, that Ex. C was 
entirely bogus and there were no purchases made by 
the applicant. Therefore, whether the amount paid to 


the applicant on the 2nd February 1940 was Rs. 2,600 


or only Rs, 1,160, there was, in my opinion, no trust 
created in respect of the amount paid as advance. 


‘Ican see no similarity between the facts of this case 
and those in Pyo Gyi_v. King-Emperor (1), upon which 


great reliance was placed by the learned advocate who 
appeared on behalf of the complainant. Why the 
advance was ever paid, to erentiate this case from 
that relied on for the prosecution, is brought out by 
the statement of Maung Tun Pe: 

“Jf I had known that the statement madein Ex. C was false 
I would not have advanced any money but stopped all transactions. 
then and there.” 





(1) (1919) 10 L.B.R. 31. 
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of fluctuations in the market, if his sub-brokers or 
sellers failed to deliver according to contract. There- 
fore, there can be no doubt that the applicant went ; 
about and made purchascs on his own account for the 
purpose of being alic to carry out his obligation to 
supply paddy to Stec] Brothers. Having entered into 
contracts himself, ]« then offered to supply a certain 
quantity of paddy to Stecl Brothers according to their 
requirements, and against that offer of supply he 
received an advance payment from Steel Brothers 
through their agent Maung Tun Pe. It seems to me 
that the undertaking given by him to use that advance 
payment for the express purpose of payment for paddy 
bought by him, as represented by him, and for no other 
purpose, does not make hima trustee of the money. 
This case is covered by the Full Bench ruling in 
Hock Chong & Co. v. Tha Ka Do-—Colonial Trading Co. 
v. Mya Thee (1). 

It has been contcudcd on behalf of the prosecution 
that the applicant was not an independent vendor to 
Steel Brothers but was only a buyer on behalf of Steel 
Brothers. If that were so, the complainant, Maung 
Tun Pe, should have been able to prove the transactions 
which Steel Brothers had entered into with the 
original paddy owners. What he said was 
“The number of baskets mentioned in Ex. B ave the number 
of baskets which should be delivered to the Company at the 
quoted prices by me. Tire delivery of paddy on these terms 
have no reference to the current market price of paddy then 
prevailing. The price quoted is “fhe agreed prices arrived at 
between the parties. Iam not responsible for the fluctuation in 
the market price of paddy. The baying orders were given by me 
to the brokers to buy paddy at such and such price and if they 
agree the documents in the natere of Ex. B are usuatly executed. 


li they agree to the price they execute the form in Ex. B and were 





(1) (1913) 7 L.BR, 16. 
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paid to him to complete those purchases and so be in 
a position to deliver the paddy to Steel Brothers. 
Paddy is treated as bought when a contract is 
entered into, sometimes payment by way of earnest 
money being given, but delivery can only be had on 
payment of the price at the time of delivery, unless 
credit is allowed. Maung Tun Pe’s evidence and 
Ex. C go to show that the applicant made representa- 
tions that he had made purchases of paddy and paid 
earnest money in respect of those purchases. When 
thereupon payment of ihe money was made to the 
applicant did it remain the property of Stecl Brothers 
& Co. Ltd. or did the ownership in the money 
pass to the applicant ? That is the test to be applied. 
If ownership in the money passed to the applicant then 
any condition attached to its use would not amount to 
atrust. To fail to carry out a promise or an under- 
taking to do something with it upon being paid a sum 
of money, may possibly lay the defaulter open to some 
other charge dependent upon what were the representa- 
tions, but, as the money had become his and was no 
longer the property of the payer of the money, there 
can be no trust in respect of how it should be used for 
the benefit of the payer of the money. It is not the 
case of Steel Brothers that the transactions were made 
directly as between the original paddy owners as sellers 
and themselves as buyers, through the applicant acting 
merely as their broker. Ex. C shows that the applicant 
himself purported to buy from the original paddy 
owners, through sub-brokers, at prices which might, 
but need not, correspond with the prices at which he 
in turn had offered to sell or supply paddy to Steel 
Brothers. Maung Tun Pe gave his requirements for 
Steel Brothers, he called them orders, to his brokers, 
called head brokers, at fixed prices. The applicant, 
like all the head brokers, ran the risk of losing, in case 
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it was. The document (Ex. B) must be interpreted 
according to its terms, to see whether it shows that the 
applicant was a servani of ihe Company and as such 
entrusted with money to do a specific thing in a speci- 
fied manner with it for the Company. There is no 
other document to be read along with it, except Ex. C. 
The oral evidence given, while it may be helpful to 
understand details of dealings, cannot be used to 
explain.what is contained in the document itself. On 
matters about which the document is silent, of course 
the oral evidence must be referred to for finding out 
what was the position in relation to such matters. The 
applicant is described in the document as head broker 
where he signed it. Itis stated in the document that 
he received from Steel Brothers & Co. Lid. Rs. 2,600 
being advance against 4,900 baskets of Ngatsaing and 
Saingaung paddy already bought by him and lying at 
Thaikkone and Thabyegon. So far the meaning seems 
clear, namely, that he, being a broker and having 
bought a certain quantity of paddy which was lying at 
certain places, received as advance against the said 
paddy a certain sum of money from Steel Brothers. 
Then the document goes on to show that paddy was to 
be brought to Steel Brothers’ Okkan Buying Station on 
or before the 12th February 1940. This means that 
the applicant agreed to deliver that paddy to Steel 
Brothers at a certain place by a certain date. 

It is difficult to read into the document up to this 
point any kind of entrustment of the money. Reliance 
is however placed on the sentence which concludes the: 
document. But I fail to appreciate how a trust is 
imposed by agreement or by implication in that 
sentence. It merely means that the applicant, who had 
represented thal he had entered into contracts for the 
purchase of paddy in order to be able in turn to supply 
paddy to Steel Brothers, undertook to use the advance 
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in Ex. A letter which was made the first information 
report and it’runs : 

“ Maung Chan Sein has worked as a broker to Steel Brothers 

& Co. Ltd. Thénzé, since. 1938, and has also continued 
his service as broker to us for the season 1939-40. On the 
2nd February 1940, I gave him Rs. 2,600 as advance for 4,900 
baskets of paddy bought by him and to be delivered {o 
Messrs. Steel Brothers & Co. Ltd., Okkan buying station ou or 
before 12th February 1940. Thissum of Rs. 2,600 he did uot 
account for, nor did he supply us with pacldy on the said date. 1 
waited for gome time, bul after enquiries, it was found thal he 
had absconded with the money.” 
In respect of that complaint, there was produced” a 
document bearing the date 2nd February 1940. It is 
written both in English and in Burmese. The appli- 
cant put his signature to both parts. It isa receipt 
which runs.as follows : 

“Received from Messrs. Steel Brothers & Co., Ltd., the 
sum of Rupees two thousand six hundred only, being advance 
against four thousand nine hundred baskets Ngatsaing and 
Saingaung paddy already bought by me and lying at Thaikkone 
and Thabyegon and to be brought to Messrs. Steel Brothers & 
Co. Ltd.’s Okkan Buying Station on or before the 12th 
February 1940. It is clearly understood by me that the whole of 
the above sum is paid to me for the express purpose of payment! 
for paddy bought by me as represented above and for no other 
purpose.” ; 

The learned Sessions Judge’s finding would seem to 
show that the document did not represent the truc 
state of facts as to the amount paid on the 2nd 
February 1940 or as to the quantity of paddy bought 
and to be delivered. The whole fact of the matter was 
that, Maung Tun Pe, the complainant, was barcly 
intelligible in his anxiety to prove that there was some 
sort of a trust created, His fear seems to have becn 
that the payment might be treated as part of the price 
paid in advance towards paddy which was to be 
supplied by the applicant by way of sale—which indeed 
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exact nature of the business he was to perform for and 
on behalf of Steel Brothers. 

To work as a broker under or fora firm like the 
Steel Brothers & Co. Ltd. is not necessarily to 
become their servant. A broker is well understood 
to be nothing but a middle man, a person who brings 
together a buycr and aseller. Thatis the ordinary 
acceptation of the term “ broker”. Buta broker can be 
an actual seller as well. What exactly was the relation- 
ship between the applicant and Steel Brothers cannot 
be understocvd by a mere reference to the fact that he 
was given a brokerage of Rs. 2 per hundred baskets of 
paddy bought or that he worked asa broker for Steel 
Brothers since 1938. I am afraid that the case against 
the applicant was not clearly understood by assuming 
his service and overlooking the significance of the 
exact relationship between the applicant and Steel 
Brothers. Yhe lcarncd Sessions Judge’s reason for 
convicting the applicant is io be gathered from the 
following : 

“ There is ample evidence to show that on that particular date 
the appellant was given a sum of Rs. 1,160 to go and collect 1,000 
baskets of paddy on the same day and to deliver to the Company. 
‘The Company's ageni even sent his clerk to see that the moncy 
was given to the owner of the paddy and the evidence goes to 
show that the appellant, for reasons of his own, managed to 
divest himself of the clerk’s company and that he did not appear 
on that day or on any subsequent day to cleliver cither the paddy 
or the money to the Company. In respect of this particular item 
‘of transaction therefore the appellant was clearly acting as the 
agent or servant of the Company and the facts are almost 
identical with those maintaining in the case of Pyo Gyi v. King- 
Emperor (i), in which case it was held thit there was criminal 
breach of trust.” 

To begin with, it is important to see what was the 
complaint laid against the applicant. It is to be found 
a (1) (1919) 10 L.B.R. 31. 
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Section 408 of the Penal Code. The only slatements 
in the learned Magistrate’s judgment which niay be 
taken as amounting to a finding that the applicant was 
aservant of the company ae the following : “ The 
position of the accused Chan Sein js not an independent 
paddy dealer or casual supplier of paddy. fleis a 
head broker of Messrs. Sicel Brothers & Co. and 
his remuneration is the brokerage of Rs. 2 pcr 100 
baskets of patidy bought.” As was seated by the 
learned Sessions Judge, on appeal, the questions put to 
the applicant were not as iullas they might have been 
nor did the applicant appear io understand fully cach 
question put to him. 

The resuli on appeal was that the finding of the 
Court below was aliered and the learned Sessions Judge 
found that the applicant committed criminal breach of 
trust in respect of a sum of Rs. 1,160 entrusted to him 
on the date set ont in the charge for the purpose of 
buying 1,000 baskets of paddy on that day and deliver - 
ing to the company on the same day, which was 
according to him an offence punishable under section 
408 of the Penal Code. 

Again it was laken that the applicant was a servant 
of the company. The icarned Sessions Judge stated : 
“ He admitted that he was a sub-broker in ihe service of 
the Company who are prosecuting him and that he was 
engaged by them in the first instance in the year 1938." 
The ‘admission of ihe applicant was in answer to fhe 
first question put by the Magistrate. That question 
was : “It is stated that from 1938 up to 1939-40 you 
were working as a broker under Steel Brothers Co. 
Is it true?” The answer was “It is true.” No 
question was put to the applicant as to his remuneration 
or other gain which he expected to get for what he was 
to do, nor indeed was he asked to state what was the 
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advance was therefore entrusted to the accused who, 
as 2 servant of the Company, was to deliver the paddy 
at the buying station of the Company on the fixed date. 
The law applicable is laid down in Pyo Gyt v. King- 
Emperor (1). 


Ba Han in reply. The case now set up by the 
respondent is cnlircly a new one. The applicant was 
never under the control and direction of the Company 
as to how and where he obtained his paddy from. If 
the sub-brokers failed to fulfil their obligations with 
the accuged, thos the accused would have to bear the 
loss, The accused was entitled, in addition to his 
commission, to the difference between the price at 
which he purchased the paddy from his sub-brokers 
and the price ai which he sold it to the Company. 


Pyo Gyi's case is inapplicable, In that case the 
accused was under the control and direction of the 
Company, and he was only entitled to a fixed commis- 
sion. 

SHaw, J.—In the Court of the Headquarters 
Magistrate, Insein, the applicant was convicted of 
having “ committed criminal breach of trust in respect 
of Rs. 2,600 which he had received from the 
complainant, agent of Messrs. Steel Brothers, for the 
express purpose of delivery of paddy said to have bcen 
bought already by him”, to use the words of the 
finding. The charge was that he “ being a servant 
in the employment of Messrs. Sicei Brothers, and in 
such capacity entrusted with certain property, to wit 
money Rs. 2,600, committed criminal breach of trust 
with respect to the said property ” on or about 2nd. 
February 1940. The offence was said to be one under 


(l) 10 L.B.R. 31. « 
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purchased by him and for no other purpose. But this 
contract that the money is to be applied ina certain 
mannerdoes not establish the relationship of trustee 
and cestui que trust. [Wong Yone Main v. King- 
Emperor (1).] 

In Po Sein v. King-Emperor (2) a similar undertaking 
to use the advance for no other purpose than the 
purchase ef. paddy for the Company that advanced the 
money was given. In addition to that a promissory 
note was executed for the advance. It was held that 
there was no entrustment of the advance. 

In Hock Chong & Co.v. Tha Ka Do (3) the same 
point arose. But no promissory note was executed 
for the advance. It was held that the absence or 
presence of the promissory note did not alter the 
character of the transaction. 

In Po Ywet v. King-Emperor (4) the broker who 
took the advance signed an agreement which explicitly 
said that the advance was entrusted to him. It was 
however held that in view of a provision in the said 
agreement that the broker would indemnify the 
Company that advanced the money against ‘all loss 
there was no trust. And an agent would not be 
responsible for loss in respect of anyiing done within 
the scope of his duties. ' 

Since there is no entrustment of the advance there 
can be no breach of trust. The chargeagainst the — 
accused for criminal breach of trust is therefore 
untenable. 


- Foucar for the Company. The advance was given 
to the accused to buy- paddy on behalf of the 
Company. He was merely the Company’s servant. 
He was paid a brokerage of Rs. 2 per 100 baskets. The 





(1) 6 L.B.R, 46, 47. Q) 7 L.BR. 16, 
Y Q6LBR. 62, @) 7 LBB 278, 
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CRIMINAL REVISION. 
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Ba Han for the applicant. The accused cannot be 
convicted under section 408 of the Penal Code for 
criminal breacl: of trust. The exhibits in the case 
make il clear that the money advanced to the accused was 
for paddy already purchased by him at the agrced price, 
and that the accused alone was tc be responsible for 
fluctuations in the ms The ownership in 
the money has passed tc i, and the relation- 
ship between the complaina’ tthe accused was that 
of creditor and debtor. Ji is true that the advance 
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in arriving at his “profits or gains”, i.e, assessable 
income, the subject is entitled to deduct from his gross 
revenue, amongst other things, expenditure solely 
incurred for the purpose of earning profits or gains : and 
no method of computing that expenditure can make its 
deduction unlawful. I, also, think that this is made 
abundantly clear by the judgments of the English Court 
of Appeal,—particularly, if I may say so, that of the 
Master ofthe Rolls—in the British Sugar Manufacturers’ 
case (1). 

My only other observation is this: It is quite 
plain that the assessee corporation remunerated 
Messrs. Wallace & Co. solely for the purpose of 
earning profits or gains. The firm of Wallace & Co. 
did not hold its peculiar position as part of the price 
exacted by William Wallace on his sale of his business 


“to the corporation in 1864. The predecessors of the 


present firm (i.e. those who then carried on business 
as Wallace & Co., were not the vendors, nor can they 
have acquired that position as the nominees of the 
vendor since they already held that position before the 
sale. 

Given that such is the case, I think Mr. Clark is 
quite right in his submission that there is no difference 
for this purpose between the position of a mandging 
agent and that of a managing director. The extent 
of the authority, or the liberality of the remuneration, 
of either is in my view completely irrelevant to the 
present questions. 


ee ee ne ae ote NEY ed ee 
: (1) (4938) 2 K.B. 220, 235. 
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LXXVII in order to ascertain what is to be paid 
to Wallace & Co. When that sum has _ been 
ascertained, that account ceases to have any further 
usefulness. Then a second account has to be taken in 
order to ascertain the divisible profits, and in this 
second account the sum payable to Wallace & 
Co, must of necessity appear as an expenditure, 
or, as the Commissioner of Income Tax prefers to call 
it, a “revenue charge”. In the order of reference 
(paragraph 6) it is admitted that the calculations must 
be made in the above way when Wallace & Co. are 
entitled to the maximum remuneration permissible 
under article LX XVII, but the Commissioner appears 
4o think that no such double calculations are necessary, 
and that there is only one single profit fund, when the 
remuneration of Wallace & Co. does not reach 
the maximum, How such a fortuitous circumstance 
can. alter the whole character of the payment to 
Wallace & Co. I am unable to understand. It 
would seem that the Commissioner has fallen. into 
error because he has failed.to bear in mind the clear 
distinction between “ net profits’ as defined in article 
LXXVIL and “ profits or gains” upon -which Income 
tax is payable under section 10 of the Income Tax 
Act. Clearly, the remuneration of Wallace & Co. is 
an expenditure incurred by the assessees “ solely for 
the purpose of earning such profits or gains”’, within 
clause (ix) of section 10 (2) of the Income Tax Act. 


BiaGDEN, J.—I entirely agree, and will only add two 
observations of my own. 

The first is that income iax is not assessable on that 
part of a subject’s gross revenue which the subject 
chooses to term his “ net profits”. It is assessable on 
his “ profits or- gains” whatever-they may. be. . The 
two things are not riecessarily identical. Admittedly, 
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at (which figure is called for the purpose of this article 
“the net profits of the Company”), and the remunera- 
tion of Wallace & Co. shall be half of such “ net 
profits”, but that this remuneration shall be subject to 
a maximum of 5 per cent of the gross proceeds of the 
business. The character of the remuneration therefore 
remains unchanged, but the method of calculation has 
been altered so as to give an additional advantage to the 
assessees. The “ net profits” calculated under article 
LXXVII are not the same as the taxable profits for the 
purpose of the Income Tax Act. 

I am, with the greatest respect, content to adopt the 
language of the Master of the Rolls in British Sugar 
Manufacturers, Lid. v. Harris (1), and it seems to 
me clear beyond any reasonable doubt that the agree- 
ment between the ‘assessees and Wallace & Co. 
is merely an agreement under which, before ascertaining 
the divisible profits of this company at all, Wallace & 
Co. are to receive upon a particular conventional 


‘basis a commission sum as remuneération for their 


services, In order that it can be held in any case that 
there is an agreement for division of profits, there must 
be some sort of joint venture and there must be one 
single profit fund for all purposes, not two profit funds 
to be ascertained for different purposes. The latter is 
clearly the case here. There is one profit fund 
which has to be ascertained for the purpose of 


‘calculating the remuneration of Wallace. & Co. and 


‘another and quite distinct profit fund to be ascertained 
(after the remuneration of Wallace & Co. has - 


been fixed) for the purpose of calculating the profits 
divisiblé among the shareholders andfor allocated to 
the general reserve fund. First an account has to be 
taken in accordance with the provisions of article 





+ (1) {1938) 2 K.B. 220, 235: 
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dissent from the decision in N. C. N. Chowdhuri v. 
Commissioner of Income Tax, Bengal(1). Gopinath 
Vir Bhan v. Commissioner of Income Tax, Punjab (2) is, 
as I have already remarked, clearly distinguishable from 
the present case since there were additional ginning 
charges for cotton which were not in the nature of an 
outlay made solely for the purpose of profits but were 
based upon profits to be ascertained after the norma} 
charges had been paid; and thus constituted an 
arrangement whereby to this extent the cotton ginning 
company entered upon an enterprise in the nature of a 
joint adventure with the assessee. y 

in my opinion the first question propounded to us 
should therefore be answered in the negative and the 
second in the affirmative. The Commissioner of 
Income Tax must pay the costs of this reference. 
Advocates fee 20 gold mohurs. The deposit will be 
refunded. 


Duwne.ey, J.—I am of the same opinion. The case 
for the Crown is that the agreement between the 
assessees and Wallace & Co. is an agreement for 
the division of profits; but in my view, when it is 
conceded, as it is necessarily conceded, that the 
remuneration of Wallace & Co, under the original 
article LXXVII of the Articles of Association of the 
assessee company was not in the nature of a division 
of profits, the case for the Crown falls to the ground. 
The original article LXXVII provided that the 
remuneration of Wallace & Co. should be a. commission 
of 5 per cent on the gross proceeds of the business of 
the assessees. The new article LX XVII provides that 
certain deductions shall first be made from the gross 
proceeds of the business and a figure thereby arrived 


(1) [1937] 2 Cal. 36. (2) 6 LTR. 243, 
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discovered when every outlay has been provided for 
including expenditure out of income which has been 
incurred solely for the purpose of earning the profits or 
gains. What the Master of the Rolls said shows that 
it is necessary to scrutinize with care the sense in 
which the word “profits” or even the phrase “ net 
profits” is employed. A sum which is to be regarded 
as “net profits” for the purpose of ascertaining the 
remuneration of the agents of a firm is only “net 
profits” in the different sense of being taxable, when. 
such remuneration can be classed as outside the scope 
of expenditure from incomé which is incurred solely for 
the purpose of earning profits. An illustration of this 
class of case is afforded by Gopinath Vir Bhan v. 
Commissioner of Income Tax, Punjab (1). 

It is unfortunate that Article 77 uses the words 
“net profits” because when one looks at the clause 
which states how they are to be ascertained, one finds. 
that the outlay incurred annually (for the purpose of 
earning the profits) in remunerating the managing agents 
is omitted. Various deductions are made from the 
gross profits and the residue is called net ; but it is still 
not the real net profit or taxable profit. One further 
deduction has yet to be made, and before this is done, 
the sum arrived at is only the net sum to be halved for 
the purpose of the deduction. If it is more than five 
per cent of the gross proceeds, the latter amount is, by 
virtue of the agreement, to constitute the remuneration 
of Messrs. Wallace & Co. Once this deduction has 
been made the real net profits come into existence 
and attract tax at that point. 

In view of the remarks of Lord Macmillan in the 
Union Cold Storage case (2) and of the later authority 
to which I have just referred which was not the subject 
of an appeal to the House of Lords, I must respectfully 

{t) 6 LTR. 243. (2} 16 Tax Cases, 293. 
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10 (2) (ix), as being either capital expenditure or not 
incurred for the purpose of earning profits or gains. 
The limitation of the remuneration to five per cent of 
the gross proceeds is similar to an arrangement whereby 
remuneration is paid on the net profits. And since 
January 1937 the remuneration of a managing agent of 
a company must be based on a fixed percentage of the 
net annual profits of the company, in the absence of a 
special resolution of the company {see section 87C of 
the Burma Companies Act). It is clear from this 
section that net profits means something quite different 
from what is expressed in Article 77 here. 

As in the Union Cold Storage case (1) the question 
is not one of the distribution of profits, but is whether 
a deduction for the remuneration of Messrs, Wallace 
& Co. has to be made in ascertaining what the profits 
are, 

We have been referred to Re N.C. N. Chowdhuri 
(2). There a Bench followed the earlier dictum of 
Lord Macmillan with some reluctance, whilst his 
explanation of it in the Union Cold Storage case (1) 
does not appear to have been drawn to their attention 
at all; and apparently what Lord Maugham has said 
very recently was not before them. 

In the following year Sir Wilfred Greene M.R, said 
in British Sugar Manufacturers, Lid. v. Harris (3) 
“Once you realize that as a matter of construction profits may 
be used in one sense for one .purpose and in another sense for 
another purpose, I think you have the real solution of the 
difficulties that have arisen in this case.” 

It has been contended that this decision is based 
on the English law of income tax. Be that as it may, 
the taxable profits, or really net profits, can only be 


(1} 16 Tax Cases, 293. (2) [1937] 2 Cal. 36. 
(3) (1938) 2 K.B. 220, 234, 
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has to pay £1,000 to Directors or Managers as the 
contractual recompense for their services during the 
year it is plain that the real net profit is only £9,000. 
With due deference to the Commissioner of Income Tax 
this dictum does not represent ‘a point of view.” It 
is a recent pronouncement of the law by the highest 
judicial authority in the Empire, the Judicial Committee 
of the Privy Council. Since therefore Lord Macmillan 
in The Pondicherry Railway Co., Ltd. v, Commissioner 
of Income Tax, Madras (1) had observed some six 
years previously that “profits coming into existence 
attract tax at that point” it is clear that he meant al 
the point at which they are not merely apparent net 
profits but real net profits. This he explained shortly 
afterwards in Union Cold Storage Co., Ltd. v. Adamson 
{2) by saying 

“T was dealing with a case in which the obligation was, first of 
all, to ascertain the profits in a prescribed manner, after providing 


for all outlays incurred in earning them, and then to divide 
them.” 


An outlay incurred in earning the profits of the 
assessees, here, was the remuneration payable to Messrs. 
Wallace & Co. Itis not disputed that the Corporation 
could not earn profits or gains without secretaries, 
treasurers or Managers. The Commissioner thought 
that Messrs. Wallace & Co. had an unusually large 
measure of control and that they were outside the class 
of employees contemplated by section 10 (2) (viii) (a) of 
the Income Tax Act. The Act does not deal with 
employees of any particular class nor contemplate the 
exclusion of any class, and the business of the 
Corporation does not become an agreement to share 
profits unless the expenditure incurred in remunerating 
them falls outside the scope of the later clause, section 


(i) (1931) LL.R. 54 Mad. 691 (P.C.) {2) 16 Tax Cases, 293. 
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‘other half share being distributed between the General 
-Reserve Fund and the shareholders. Thus he has come 
to the conclusion that there isan agreement to share 
the profits. 

By section 10 of the Income Tax Act, tax shall be 
payable by an assessee under the head “ Business” in 
respect of the profits or gains of any business carried 
on by him. But, in order to compute such profits or 
gains, allowance must be made for any expenditure (not 
being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains. 

It is, as the Commissioner has observed at the con- 
clusion of paragraph 6 of the reference, “on the real 
nature of the payment that the decision must rest in 
this case.” 

In the account year ended May 31st 1937, after 
paying salaries and allowing for depreciation, cost of 
buildings and machinery, and other expenditure in 
Burma, Siam and elsewhere, there remained profits 
amounting to the sum of Rs. 32,21,762. Half of this 
sum would exceed 16 lakhs of rupees and payment of 
such an amount to Messrs, Wallace & Co. would 
therefore offend against the proviso to Article 77. In 
lieu thereof payment of 5 per cent of the gross proceeds 
fell due as their remuneration, and it is agreed that this 
sum was Rs. 11,43,766. That proportion of it which 
relates to the undertakings in Burma and within the 
scope of the present assessment is Rs. 8,48,235, omitting 
odd annas. 

What is the real nature of the payment to Messrs, 
Wallace & Co,? Lord Maugham has pointed out in 
Indian Radio & Cable-Communications Co., Lid. v. 
Commissioner of Income Tax, Bombay (1) that if a 
company having made an apparent net profit of £10,000 





(1) [1937] Bom 591, 600. 
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The relevant facts are very fully set out in the 
reference, A company known as the Burma Trading 
Company was formed in 1863 to carry on and develop 
the business in Burma of one. William Wallace. The 
agreement between Mr. Wallace and the Company 
recites that Messrs. Wallace & Co. of Bombay should 
be the Secretaries Treasurers and Managers of the 
Company, and they and their successors have remained. 
so to this day, the name of the Company having been 
changed in the meantime to the Bombay Burma 
Trading Corporation, Limited. 

Article 77 of the Memorandum and Articles of 
Association was prior io July 1896 in the following 
terms : 


The remuneration of the Secretaries, Treasurers and Managers 
for the time being shall be and consist of a commission of 5 per 
centum on the gross proceeds of the business of the Company. 


Tt now, however, reads as follows : 


The remuneration of the Secretaries, Treasurers and Managers 
for the time being shall be a share of the net profits of the 
Company during any official year, such net profits to be ascertained 
after deducting for depreciation, wear and tear of the movable 
and immovable properties, leases, live stock and other assets of 
the Company and after deducting also such sums as the Directors 
may carry to the Fire Insurance Fund, Underwriting Fund, Fixed 
Property Fund and Suspense Account to meet contingent depre- 
ciations or losses, equal in amount to the aggregate of the sums 
applied in payment of dividends to the Shareholders both ordinary 
and preferential and of the sum set aside to the General Reserve 
Fund in each year ; provided always that the sum to be received 
by them as remuneration in any one year shall not exceed a sum 
calculated at 5 per cent on the gross proceeds of the business of 
the Company for that year. This clause shall apply to the year 
commencing ist June 1896 and subsequent years. 


The Commissioner is of the opinion that the 
remuneration to be paid to Wallace & Co. is an actual 
half share of the final net profits of the Corporation, the 
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the profits, such sharing is net within s. 10 (2) (ix) of 
the .Burma Income-tax Act. ‘To pay a share in the 
profits is not to incur an expenditure solely for the 
purpose of earning profits. Under the agreement, as 
it now stands, Messrs. Wallace & Co. get a share in 
the profits if thers are profits; otherwise they get 
nothing. 

The decision in Re W.C. NW. Chowdiuri’s case is 
applicable to the present circumstances, 

English authorities have to be applied with caution 
in construing the Burma Income-tax Act. Moreover, 
Lord Macinilian’s observations in the Pondicherry case 
have not really been affected by the subsequent 
decisions. 

Both in form and substance, the agreement in the 
present case is a profit sharing agreement, and in 
construing a fiscal statute equitable considerations have 
no place. Partington v. The Attorney-General (1). 


Roperts, C.J.—We have been asked the following 
questions by the Commissioner of Income-tax on a 
reference made to us under section 66 (2) of the Burma 
Income-tax Act : 


(a) Whether in the circumstances of the case and in view of 
the provisions of section 10 of the Barma Income-iax Act, the 
assessee Corporation has been correcily assessed on the total 
amount of Rs. 23,65,645 received by it as profits and gains of the 
business carvied on by it. 

(6) Whether under seclior 10 of the Act, the assessee 
Cerporation is entitled to claim a deduction from the said profits 
and gains to the extent of Rs. 848,235 paid by it to Messrs. 
Wallace & Co. of Bombay as their remuneration in terms of Article 
LXXVII of the Articles of Association of the Corporation on the 
ground that the latter sum was nothing but expenditure incurred 
solely for the purpose of earning the said profits or gains or on 
any other ground. 





(i) LR. 4 Eng. & Ir. Ap. Cas. 100, 122, 
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what are the net profits which fall to be assessed under 
the Burma Income-tax Act. The sum paid by the 
Assessee Company to Messrs. Wallace & Co. of Bombay 
is in respect of their remuneration, and not by way of a 
share in the net profits. The term “net profits” as used 
in article 77 of the articles of association does not mean 
in this case taxable profits; the Court is entitled 
to see whether this payment can be deducted as an 
expenditure incurred solely for the purpose of earning 
the profits. Remuneration to a managing agent of a 
Company can be paid from the net profits, (Sees. 87C 
of the Burma Companies Act.) 

The decision in Pondicherry Railway Company, Lid. 
v. Commissioner of Income-tax, Madras (1), relied upon 
by the Income-tax authorities, is explained by reference 
to the Union Cold Storage Co., Lid. v. Adamson (2}. 
The Court has to determine what the profits are in point 
of fact and all permissible deductions should be allowed 
no matter in what language the agreement may be 
couched. 

Re N.C. N. Chowdhuri (3) is another case relied 
upon by the Income-tax department, but the decision in 
the Union Cold Storage case was apparently not cited to 


‘the Bench which decided the Calcutta case, and 


therefore the Bench had to come to the conclusion at 
which they arrived with reluctance. See also British 
Sugar Manufacturers, Lid. v. Harris (4) ; Indian Radio 
& Cable Communication, Lid. v. Commissioner of 
Income-tax, Bombay (5). ‘ 


Tun Byu (Government Advocate) for the Crown. 
The assessable profits are to be determined after all 
deductions, and where there is an agreement to share 


(1) LLR. 54 Mad, 691 (P.C). (3) [1937] 2 Cal. 36. 
42) 16 TC. 293. (4) (1938) 2 K.B. 220. 
: {5} [1937] Bom. 591 (P.C.), 
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INCOME-TAX ACT REFERENCE. 


Before Si Ernest H, Goodman Robeits, K'., Chief Justice, 
Mr. Justice Dunkley and Mr, Juslice Blagdon, 


IN RE THE COMMISSIONER OF INCOME-TAX 
v. 
THE BOMBAY BURMA TRADING 
CORPORATION, LTD.* 


Income-lax—-Business profits— Net profits’—Profits or gains assessable to 
income-tax—Conpany's managers—Agreement for —remuneration— 
Deductions from gioss proceeds of business—Half of “act profits” not 
excecding 5 per cent of gross proceeds—Renimmueralion an expendittye-— 
Burma Income-tas Act, s,10, 

The word “ profits" or the phrase “net profits" may be employed by an 
assessee but that does not necessarily mean“ profils or gains” upon which 
income tax is payable under s, 10 of the Income-tax Act, 

The articles of association of the assessee company provided for the 
remuneration of their managers, a firm in Bombay, who were termed 
“ Secretaries, Treasurers and Managers.” The original article provided such 
remuneration to be @ commission of 5 per cent on the gross proceeds of the 
business of the assessec. Later a new article was subslituted which provided 
that certain deductions shall first be made from the groes proceeds of the 
business and a figure thereby arrived at, which figure was calicd in the article 
“the net profits of {he Company ", and the remuneration of the managers was 
to be half of such “ net profits ®, but that such remuneration was subject to a 
maximum of 5 per cent of the gross proceeds of the business, 

Held, that the remrneration of the managers was an expenditure incurred 
by the assessee company solely for the purpose of eariting profits or gains 
within clause (ix) of s, 16 (2) of the Burma Income-tax Act. The arrangement 
between the parties was not an agreement to share ihe profits of the business- 

British Sugar Mauufactureis, Ltd. vy. Hariis, (1938) 2 K.B. 220; Indian 
Radio Co., Lid. v. Commissioner of Income Tax, Bouthay, [1937] Bom. 591 ; 
Union Cold Storage Co., Ltd. v. Adanison, 16 T.C. 293, referred to. 

Pondicherry Raitway Co,, Lid.v. Comiitissiouer ef Fucume Tax, Madras, LU, 
54 Mad. 691 (P.C.), explained. 

Gopinath v, Commissioner of Income-tax, Pusijub, 610.R. 243, distinguished, 
‘dak, (1937) LL.R. 2 Cal. 





N.C. Chowdhuri v. Comiitissioner of In:cone-tax, Pew 
36, dissented from. = 


Clark for the Assessee. The term “ net profits” is 
not a term of accuracy ; what one has to determine is 
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general question of the garnishee’s liability to pay but 
also the question of the amount which he is liable to pay. 

For these reasons the decision of the Court below 
refusing to hold an enquiry as to the amount of the debt 
and deciding to proceeti with the execution against the 
applicant Company for the sum of Rs. 308-8-0 is valid. 
The application for revision is therefore dismissed with 
costs, advocate’s fee two gold mohurs, 
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of the security deposit in the hand of the Company 
was far less than Rs. 308-8-0 and that in such 
circumstances it should be made to pay only as much 
as the actual amount of the security deposit. When 
this representation was made by or on behalf of the 
Company the Court ordcred that an enquiry be held to 
ascertain the actual anwunt lying in the hand of the 
Company. ‘This led to the respondent filing an 
application for review of that order and the Court 
granted that application. 

The question for determination is whether after the 
Court had mhade an order under Order 21 ruls 63 (c) (1) 
the garnishee should be given an opportunity of proving 
that the amount of debt is less than the amount 
mentioned in the notice of attachment. There is no 
authority in case law upon the point, but I have no 
doubt in my mind that the garnishee is not entitled to 
raise this question after the Court has made an order 
under Order 21 rule 63 (c} (1) while that order remains 
valid. Rule 63 (b) is designed to give the garnishee 
ample opportunity of disputing his liability to pay the 
amount or disputing his liability to pay anything or of 
showing that the amount of the debt is less than that 
mentioned in the notice. Therefore when an order 
under rule 63 (c) (1) is made it must be the final 
determination of the question as to the liability of the 
garnishee to pay the debt and asto the fact that the 
debt is not less than the amount mentioned in the 
notice of attachment. If the garnishee appeared in 
answer to the notice issued under rule 63 (6) and 
disputed his liability the issues as to the quantum of 
thedebt and as to the general question of liability 
would have been adjudicated upon. Therefore if the 
garnishee failed to appear in answer to the notice under 
rule 63 (b) and an order under rule 63 {c} (1) followed 
it must be taken to be final not only as regards the 
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of the Code of Civil Procedure. The judgment-debtor 
being a clerk in the Singer Sewmg Machine Company’s 
Office in Rangoon the prohibitory order was directed 
against a certain sum of money which the Company 
held as security deposit from the judgment-debtor. 
The prohibitory order stated that the decree- 
holder had obtained a decree against the judgment- 
debtor for Rs. 308-8-0, that the judgment-debtor was 
thereby prohibited and restrained from receiving from 
the Company “a certain debt alleged now to be due 
from you to the said defendant, namely, the sum of 
Rs. 308-8-0 out of the sum being the amount of deposit 
payable to” the judgment-debtor and that the Company 
are thereby prohibited and restrained from making 
payment of the said debtto any person whomsoever or 
otherwise than. into Court. This prohibitory order 
was issued on the 19th December 1938. As matters 
stand, it must be held that the prohibitory ‘order was 
duly served on the Manager of the Company, but no 
action was taken on behalf of the Company in regard to 
the prohibitory order, with the result that the Court 
called upon the garnishee under Order 21 rule 63 (b) 
to appear and show cause why he should not pay into 
Court the debt due from him to the judgment-debtor. 
This notice was issued on the 19th of January 1939. As 
there was no appearance by or on behalf of the 
Company on the date fixed in that notice the Court on 
the 14th February, 1939 ordered the Company to 


. comply .with the terms of the. notice. Thereafter the 


decree-holder applied for execution against the 
garnishee forthe recovery of the amount mentioned in 
the notice. The applicant Company sought to have the 
order undér- Order 21 rule 63 (c) set aside in some 


‘précecdiiig “but-was unsuccessful: --Therefore in the 
‘execution which has been taken against the Company 


it is alleged on behalf of the Company that the amount 
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CIVIL REVISION. 


B Iii. Juslice Hye Bu. 
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SINGER SEWING MACHINE CO, Now. 19. 
v, 


SURATH SINGH. 


Garnishee order—Noiice on garnishee to show cause—Failure of garnishee 
tomake payimcut or dispute liability—Order for paymenit—Execution of 
the order—Garnishee disputng liability in execution procecdings—Code of 
Civil Proceditiv, O. 21, 17. 63 (b), 63 (c) (1). - 

Rule 63 (8) of O. 21 of the-Code of Civil Procedure (as framed by the High 
Court) is designed to give the garnishee ample opportunity of disputing his 
liability to pay the amount or: disputing his liability to pay anything or of 
showing that the amount of the debt is less than that mentioned in the notice, 
Therefore when an order under r.63 (c) (i) is madeit amounts toa fina! 
determination of the question as to the liability of the garnishee to pay the 
debi and as to the fact that the debt is not less {han the amount mentioned in 
the notice of attachment. If the garnishee fails to appearin answer to the 
notice under r, 63 (6) and an order onder r, 63 (¢) \(1) follows, the garnishee 
cannot raise the question of his lability or the question of the amount he is 
liable to pay in the execution proceedings taken against him, 


J. R. Chowdhury for the applicant. 
P. N. Bhaitachoryya for the respondent. 


Mya Bu, J.—This is an application for revision under 
section 25 of the Rangoon Small Cause Court Act 
against an order granting an application for review of 
judgment. By that order the learned Third Judge of 
the Smali Cause Court has virtually refused to hold ar 
enquiry as to the amount of the money lying in the 
hand of the applicant (garnishce} to the credit of the 
respondent's judgment-debtor in execution of the decree 
against whom the respondent obtained an order of 
attachment which was issued under Order 21 rule 46 





* Civil Revision No, 229 of 1940 from the order of the Smali Cause Court of 
Rangoon iniCivi) Misc. No, 294 of 1940, 
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The only other point in the case (which now does 


tan Soon Li not arise) concerns ss. 168 and 169 of the Contract 
tue Burma Act. As to this, I do not as at present advised see any 


Ow Co., 
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BLAGDEN, J. 


reason why a finder of goods should not trausfer to 
another such rights in those goodsas hehas. Mr. Foucar 
could advance no reason why the owner should he 
freed from any liability to pay compensation by such 
accidents as the death or bankruptcy of the finder, and 
I see nothing contrary to public policy ina voluntary 
transfer of those rights, although clearly there can be 
no transfer of the property in the goods wheres. 169 is 
not satisfied. In view, however, of our conclusions o1 
the other points in the case we need not decide this one. 


[On 3rd July 1940 the respondent Company obtained 
leave to appeal to His Majesty inCouncil. Subsequently 
the parties came to an amicable settlement and on 
21st November 1940 the certificate granted to the 
Company was cancelled.] 
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effect.” Compare the similar words of Abinger 
C.B. in Cornish v. Abington (1) already quoted. 
Neither of these passages, in so far as they mention the 
reasonableness of the belief induced, is, read in its 
context, a definition, but each is rather an illustration 
of circumstances in which an estoppel commonly 
arises. But if either was meant to be a definition, it is 
not the same definition as that in the Evidence Act, 
and weare administering the law of Burma and not 
that of England. Mr. Foucar rightly points out that the 
Privy Council has said that the section is an enactment 
of the English Law. Whether that means that we 
must read into the section words that are not there in 
order to make it precisely tally with the language of 
individual English jurists, however eminent, used long 
before the passing of the Act, I should be inclined to 
doubt.’ But as we hold that the belief, if in fact it 
existed, was here a reasonable belief we need not decide 
the point. 

As to the existence of the belief in question, the 
case has been somewhat complicated by the defendant’s 
conduct in seeking at what was obviously a very late 
stage to fortify an already excellent case which had 
stood him in good stead in the quite unjustifiable 
criminal proceedings that had been taken against him, 
by adding to itat the trial of this action, a story which 
is now admitted to be completely false. On this point, 
however, there is nothing that I can usefully add to 
my Lord’s judgment. The worst of liars may, at 
times, tell the truth and, as my Lord has shown, the 
essential part of the defendant’s case was not really 
challenged. I respectfully agree that complete justice 
can be done io the plaintiffs if we make the order as to 
costs which my Lord has proposed, 


(1) 4H. & N_549, 
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a threat of prosecution Rs. 280 for what they now say 
was worth Rs. 25. Neither of these facts indicates 
magnanimity, but in fact, in my judgment, the wax had 
been abandoned, and it cannot be unreasonable to 
believe what is true. We, at all events, having held 
the fact believed to be true, can hardly hold the belief 
in it to be unreasonable. Even if I am wrong in this, 
I donot consider that Mr. Foucar’s contention as to 
reasonableness is right ; when one is enquiring whether 
a party believed a representation or not it is undoubtedly 
most material to enquire whether it would have been 
reasonable for him to do so—the more extravagant the 
story the less likely he is to have believed it. Given, 
however, that he in fact believed, the requisite that the 
belief should be reasonable is conspicuously absent from 
the Evidence Act, s. 115. A passage in Baron Parke’s 
considered judgment in Freeman v. Cooke (1)' (which 
I have already referred) is relied on. Parke B. first 
says that it is essential to an estoppel at least that he 
(the party estopped) “ means his representation to be 
acted upon, and that itis acted upon accordingly.” He 
then, by way of qualification of what he has just said, 
uses the words on which Mr. Foucar specially relies 
“and if, whatever a man’s real intention may be, he so. 
conducts himself that a reasonable man would take the 
representation to be true and believe that it was meant 
that he should act upon it, and did act upon it as 
irue, the party making the representation would 
be equaliy precluded from contesting its truth.” He 
then proceeds (making no further reference to the 
reasonableness or unreasonableness of the party misled) 
“and conduct, by negligence or omission where there 
is a duty cast upon a person by usage of trade or 
otherwise to disclose the truth may often have the same 


(1) 2 Exc. 654. 
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The former says “If a stranger begins to build on 
my land supposing it to be his own, and I, perceiving 
his mistake, abstain from setting him right, and leave 
him to persevere in his error, a Court of Equity will 
not allow me afterwards to assert my title to the land 
on which he had expended money on the supposition 
that the land was his own.” The latter says this :— 
“Tf a person having a right, and seeing another person 
about to commit, or in the course of committing an act 
infringing upon that right, stands by in such a manner 
as really to induce the person committing the act, and 
who might have abstained from it, to believe that he 
assents to its being committed, he cannot afterwards be 
heard to complain of the act,” ; 

Nor was this principle unknown in the English 
Common Law courts. In Cornish v. Abington (1) 
Pollock C.B. says : 

“If any person, bya course of conduct or by actual 
expressions, so conducts himself that another may reasonably 
infer the existence of an agreement or licence, whether the party 
intends that he should do so or not, it has the effect that the party 
using that language or who has so conducted himself, cannot 
afterwards gainsay the reasonable inference to be drawn from his 
words or conduct.” 

As to the question whether reasonableness is 
essential in the person relying on estoppel, in my 
opinion that was here in fact nothing unreasonable in 
the belief, if it existed, that the waxin question had 
been abandoned. Mr. Foucar said it was unreasonable 
tu suppose the Burma Oil Company would give any- 
thing away. There is certainly this much to be said for 
his argument viz. that when some villagers brought wax 
back to them and did not.expressly ask for remunera- 
tion, they did not give them one anna for their trouble ; 
while, conversely, from others they demanded under 


(1) 4H. & N, 549. 
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execution is intended rather than those in which he 
stands by knowing only of the seizure. He has been 
held to be estopped in the former but not in the latter 
circumstances. See McCardie J.’s judgment in Jomes 
Brothers (Holloway), Limited v. Woodhouse (1). 

It was here no fault of the plaintiffs that the wax 
escaped ; but they must and, according to Mr. Murray’s 
own evidence, they did know before they advertised 
that the situation of the escaped wax was after the 
8th July 1938 such that reasonable doubt did in fact 
exist among the public as to whose it was, and that other 
people were taking troublé and incurring expense in 
dealing with the wax and would thereby suffer damage 
if the plaintiffs later successfully claimed it. 

Many cases might be thought of in which the duty 
to warn a person that he is heading for danger is, at 
most, amoral duty. I do not think the present is one 
of them. In my judgment the omission {o take 
reasonable steps to assert their title to the escaped wax 
when ceasing their pursuit thereof, which again in my 
opinion gave the public reasonable grounds for thinking 
they no longer claimed a title to it, was just such “dan, 
omission as s. 115 of the Evidence Act «contem- 
plates. This section has been satd'more than once to 
be a codification of the English Law of estoppel and, 
in England, Courts of Equity have long recognized the 
principle that a man cannot with impunity - stand 
by having a charge or encumbrance on property and: 
allow others to make advances on it on the faith of its. 
being unencumbered. See for example Troughlon v. 
Gitley (2) and the very pertinent observations of Lord 
Cranworth in Ramsden vy. Dyson (3) and of Thesiger 
L.J. in De Bussche v. Alt (4) both cited in the judgment 
of McCardie J. to which I have just referred. 


(1) (1923) 2 K.B.117, 127, 128. (3) L.R, 1 HLL. 129, 140. 
(2) Ambler 629. {4) 8 Ch.D. 286, 314, 
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liable for the debts of the continuing partners : but if 
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1940 


the latter duly méet their obligations no one in the Tay Soox Lr 
world has any right to complain that he kept his tar Bors 


retirement a secret. 


Or Co. 
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Moreover in the course of the argument in Freeman. pg, ,cpex, I 


v. Cooke, Parke B. says that in the majority of cases in 
‘which an estoppel exists “the party must have induced 
the other so to alter his position that the former would 
be responsible to him in an action for it” ; there can 
be no majority without a minority. 


It also seems clear thatto found an estoppel there 
need be no duty, even in the wide sense I have tried to 
inidicate, to make arcpresentation. Itis quite sufficient 
if there is a duty to speak the truth if speaking at all. 
A person who is minded” to allow the public a 

“ short cut across his field is not bound to indicate by a 
sign post the path which he is dedicating. But if he 
does put upa sign post he cannot, while it is up, 
maintain trespass against users of the path, and the 
reason is that the law casts on him a duty, in the sense 
indicated above, not to blow hot and cold. 


‘Here we have to deal with the much more difficult 
case of a passive and not an active misrepresentation. 
Mr. Foucar says that, at the worst, his clients’ were 
foolish, and that aman or company is not bound to 
abstain from folly. Asa general proposition that is 
true enough. Butif a man’s folly becomes the proxi- 
mate cause“ of damage to his neighbours that is a very 
different story, and one daily illustrated in the use (or 
misuse) of internal combustion engines. 

Here, again, the-fact that it was into a river that the 
wax escaped is of greatimportance. In this respect 
the present case resembles those English cases in which 
a man whose goods have been wrongfully seized in 
execution stands by knowing that a sale under the 
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1940 The defendant, he says, was not misled at all, or, if 
Tan SoonL1 misled was unreasonable in reaching the conclusion he 
Zo : 
Tae Burma did. 


SHE Co, In my judgment there was, at least, a representation 
Biaseeaey: of abandonment. My reasons are the same as my own 


and my Lord’s reasons for thinking there wasin fact an 
abandonment, and I will not repeat them. 

The doctrine that there can be no estoppel where 
there is no duty owing by the party said to be estopped 
to the party misled, or to the general public of whom 
that person is one, probably originated in the judgment 
of Blackburn J. in Swan v. The North British Assurance 
Co. (1) (qualifying the observations of Ashhurst J. in 
Lickbarrow v. Mason, 2.T.R. 63) and received the 
approbation of the House of Lords in R. E. Jones, 
Limited v. Waring and Gillow, Limited (2) and of the 
Privy Council in the Mercantile Bank case. Moreover 
Blackburn J. at p. 181 described the duty referred to as 
a “duty which the law casts upon the party said to be 
estopped, which indicates that a mere moral duty will 
not suffice. , 

What, however, is meant by “ duty ” in this connec- 
tion ? It may mean only an obligation the mere breach 
of which will of itself involve the defaulting party ina 
legal liability or it may also include an obligation which 
a party need only fulfil ifhe proposes to assert a parti- 
cular right or to rely on a particular defence in 
subsequent proceedings. The illustration, given by 
Blackburn J. himself in his subsequent citation from 
the judgment of Parke B. in Freeman y. Cooke (3) of 
the outgoing partner who fails to notify the fact of his 
retirement shows clearly that he used the word “duty” 
in the wider sense. Such a person may indeed be made 





ul) (1853) 2 H. & C.175. {2} (1926) A.C. 670. 
{3) 2 Exc, 654, 
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show title, and therefore, in the absence of evidence 
that the wax in suit had before the plaintiffs abandoned 
it been salved by some third party (i.e. was stolen wax) 
we must conclude that the wax in suit formed part of 
the abandoned wax, as itis overwhelmingly probable 
that it did. Putting it at the very lowest (and this is 
quite sufficient for Dr. Ba Maw’s case) we should in my 
judgment hold that had he properly directed himself 
the learned Judge must have been left in reasonable 
doubtas to the plaintia’s title and should therefore have 
dismissed. the suit. 

It may well be that at a quite early stage the 
plaintiffs began to repent them of their decision and 
sought, ultimately by taking drastic steps, to undo what 
they had done. But this seems to me to make no 
difference, since from its very nature abandonment must 
be irrevocable. 

Dr. Ba Maw’s second submission only becomes 
material if we are wrong in our views on his first, He 
contends that failing abandonment in fact the plaintiffs 
areestopped from denying abandonment. Mr. Foucar 
on the other hand says that they never represented to 
anyone that. they had abandoned any wax, or if they did 
that they owed no duty to the defendant and, in 
the absencé of such a duty, cannot be estopped. 
In support of the latter proposition he relies on 
. The Mercantile Bank of India, Ltd. v. The Central Bank 
of India, Ltd. (1). 

He further contends that to rely on estoppel the 
person who seeks to do so must have been not only 
misled but misled despite his being a reasonable man, 
and as authority for this he cites Parke B. in Freeman 
v. Cooke (2). ; 


{i) [1938] Mad. 360 {(P.C.}, (2) 2 Exc. 654, 
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quantity of the wax which had escaped. We must bear 
in mind that the original escape of the wax took place 
in spite and not because of the actions of the plaintitls, 
for it is much easier to infer that a man has abandoned 
that which he has deliberately thrown away than that 
of which he has lost possession by the act of God or of a 
third party. But as against this it must be remembered 
that the wax. escaped into a river which, like all rivers, 
“wound somewhere safe to sea.’ If nothing was done 


_by anybody about retrieving it most of it must within 


quite a short time have been irretrievably lost and, 
after the first day, the plaintiffs for their part did 
nothing about retrieving it. For myself I attach 
particular importance to the fact that the plaintiffs 
ceased their salvage opetations after one day and very 
little to their motive in so doing which, after all, the 
general public cannot have known, though it might or 
might not have guessed. Mr. Foucar rightly stressed 


_to us the practical diffictilties of doing at that stage 


inore than they did, but most properly admitted that 
they could, at least, then have advertised, as they did 
five weeks later. Whether they owed anyone but 
themselves a duty to do so I will not, for the moment, 
discuss: but I do think that in all the circumstances 
it was the least that a person in their position 
who did not intend to abandon the wax would 
have done. In my judgment we are justified in 
saying and bound to say that on the evidence 
before him and in particular that of the plaintiffs’ own 
witnesses the only conclusion at which the learned 
Judge could properly have arrived was that at some time 
between the 8th and 14th July 1938 the plaintiffs had 
abandoned their property in the wax then unsalved; so 
that it became first the property of nobody, and then 
the property of the first person.to reduce it into 
possession. AsI have said itis for the plaintiffs to 
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abandoning one’s ano In Reg. v. Moore (1) 
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Rolfe B. and in Reg. v. Edwards and Stacey (2) the Tax Soon Lz 


C.C.C.R. in England unhesitating$y recognized that 
such a thing might take place thougii both were of 
opinion that on the facts before then: it Jiad not done 
so. See also Reg. v. White (3) where the proper 
direction to a jury on a charge of theft where there is 
ground for suppusing the property in question may 
have been abandoned is considered. In Archbold’s 
Criminal Law 28th edition page 545 it is said on the 
authority of 2 Isast P.C. 606 and St. Dig. C.L. 2nd 
edition 253 ‘Things of which the ownership has been 
abandoned are not capable of being stolen” while in 
Madras it scems to have been held on facts identical 
with thosc in Rey, v. Edwards and Stacey that 
abandonment was in fuct complete: See 4 M.H.C. 
Appeals 30, cited in Ratanlal and Thakore’s Law of 
Crimes 13th edition page 928 I may add that in 
Mitchil vy. Alestree (4) Twisden J. asserts that a man 
loses such property as he has in a tame fox if it escapes 
and resumes its wild nature: To hold that he is in a 
better position if, for example, he deliberately turns 
the animal loose hoping never to see it again, and then 
changes his mind when one of his neighbours has shot 
it, would, I think, be repugnant to common sense. 
The question whether in this case we can say, the 
question of abandonmeni or nv abandonment being one 
of fact, that abandonment did take place before the 
defendant bought the wax in suit is nich more difficult. 
We must and do make every allowance for the 
difficulties in which at the maicrial time the plaintiffs 
were placed by the strike (though this seems to have 
been nearing its end), by the fire, and by the immense 





(i) L.& C.4, {3} 23 Cox 193. 
{2) 13 Cox 384. {4} 1 Ventris 295. 
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preserve the subject matter of the dispute and not to 
pre-judge it : and at the trial the defendant should have 
been deemed to be still in possession. That being so, 
it was for the plaintiffs to prove that the wax in suit 
was theirs and not for the defendant to show that it 
was his. See the judgment of the Privy Council in 
Perry vy, Clissold (1), This I mention because if 
there were any serious doubt as to whose the wax in 
suit was on the 16th December 1938 the defendant 
would have been entitled to the benefit of that doubt, 
an important point which seems to-me to have been 
somewhat lost sight of in the judgment now under 
appeal. 5 

Dr. Ba Maw on the appellant's behalf made to us 
three submissions. 

First and foremost he contended that on the facts 
proved or admitted in this case (which I need not 
recapitulate) the plaintiffs must in law be held to have 
abandoned the property they formerly had in the wax 
in suit. He said that abandonment took place on the 
8th July 1938 (when the plaintiffs ceased their own 
salvage operations) or at all events a matter of several 
weeks before, as far as we know, the defendant came 
on the scene at all. Itis quite sufficient for his purpose 
if the abandonment was complete by the 4th August 
when the defendant made his first purchase, and save 
for the purpose of testing the validity of his argument 
it is not necessary to consider the precise moment 
when, if at all, it took place. 

Mr. Foucar submitted {1) that there is in law no 
such ihing as abandonment of property and (2) that in 
any event the facts here do not point to abandonment. 

The first proposition is in my opinion far too wide. 
Authority is not lacking for the legal possibility of 





(1) (1907) A.C. 73. 
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unchallenged and on his unchallenged evidence 
together with the evidence of the plaintiffs themselves 
we think he had a good defence. The order as to costs 
must be thai cach side pays its own costs in the Court 
below and the appellant must have his costs in the 
appeal, advocate’s {ee thirty gold mohurs aud also the 
costs of the cliguicy as to damages. 


Buiacurx, }.—The plaint in this case is dated the 
16th December 1938 and thereby the plaintiff company 
prayed infer atia for a decree directing the return to 
them of “all wax. in the possession of the defendant”’ 
irrespective of ifs origin. In this demand they have 
wisely noi persisted and the dispute before us has 
centred round some £36 tons of wax which the 
defendant had bought from one Tan Cheng Hong 
during the previous August, which 136 tons of wax I 
shall hereinafter cali “the wax in suit.” There is no 
dispute that the wax in suit had once been the plaintiffs’ 
wax, forming as it did part of a much larger quantity 
of wax which escaped from their premises in a molten 
state on the 7th July 1938: whether it was still their 
wax ive have to decide. There is no dispute that 
before commencing their suit the plaintifis did that 
which was essential to perfect their cause of action (if 
any) by demanding the return of the wax in suit and 
receiving a refusal. The defendant may or may not 
have been within his rights in refusing io return the 
wax in suit, but in any event he was not a mere 
wrongdoer but a purchaser for value; and, of course, 
it is common ground that immediately before the 
presentation of the plaint he was in possession of the 
wax in suit. Itis true that at a subsequent stage in the 
proceedings the plaintiffs applied for and obtained the 
appoiniment of a receiver, as a result of which the 
defendant lost possession, But this order was made to 
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Company were really buying back the wax at that figure. 


Tan Soon Lt It was very discoloured and dirty and contained a lot of 
aw 7 
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In my opinion, therefore, the Company abandoned 
the wax in suit. Nothing-was done by them until the 
discovery that it might be profitable to pounce upon 
the true owner, The criminal prosecution launched 
against him was preposterous. I also hold that the 
Company is estopped from denying his title. The 
learned Additional District Judge has considered the 
matter as though the appellant were a finder of the wax 
directly after the fire-and has referred to section 403 (2) 
of the Penal Code. But the respondent Company 
stood by ata time when its officials knew perfectly well 
that members of the general public were trading in the 
wax and permitted persons toybelieve that the Company 
had no further interest in it. The estoppel arose by 
reason of their inaction. There was no prosecution 
instituted as a warning, no notice in the press, no 
evidence of cautions given to the general public. 

The judgment and decree of the learned Additional 
District Judge must be set aside. We are informed 
that the respondent Company is no longer in possession 
of the wax and there must be an enquiry in the District 
Court as to the amount to be paid to the appellant for 
damages in lieu thereof; since we have no evidence 
which enables us to determine the proper sum to be 
awarded by reason of the appointment of a receiver in 


the suit. . : 
With regard to the question of costs we have becn 


most unfavourably impressed by the palpably false 
evidence given at the trial by the defendant concerning 
a fictitious interview with Mr. Roper. This was not 
even pleaded and the defendant said that he abstained 
from pleading it for the very purpose of causing 
surprise. Some of his evidence however was 
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whether the Company’s conduct between the date of 
the fire and the 4th August was such as to amount {to 
an abandonment of any wax which had noi been offered 
to them or had been refused by them ; and was also 
such as to raise an estoppel from denying that a 
purchaser of it in the month of August was the true 
owner. 

It is not necessary for us to decide whether they 
abandoned the wax which was the subject of the letter 
written to Messrs. Hoe Kee on the 14th July, although 
Dr. Ba Maw has contended that all their wax was 
abandoned before this date. After sucha fire and in 
all the circurstances of the case it might be difficult to 
say thal the Company had stood by and allowed Messrs, 
Hoe Kee to believe they were acquiring a good title in 
so short a space of time. But having had it brought te 
their knowledge in mid-July that (raders were acquiring 
wax in this way I am of opinion that they then certainly 
did abandon the wax which they could not trace. 
Their notice to the public published in the press on the 
18th August was a complete change of front induced 
by their fear of competition after abandonment. So 
far as estoppel is concerned it may wel] be said they 
stood hy as fur as the general public was concerned 
despite the knowledge which their letters to Messrs. 
Hoe Kee on the 14th July and to others show that they 
then possessed. They did not try to prevent sales but 
to intervene after sales had taken place. 















Mr. Murray has said that in some cases in wh 
disputes arose a considerable time after the fire th 
were settlements out of Court and the Company paid 
Rs, 25 per ton for salvage and delivery charges. The 
evidence of Mr. Mallinson and Mr. Pringie is that that 
Rs. 25 to Rs. 30 per ton was its full value to them and 
there is some ground for the contention that the 


163 
1946 
Tan Soon Ll 
uv 
THE BurRais 
Ort Co., 
Lrp, 


RoBerts, 
ay. 


162 


1940 
TAN Soon Li 
vw 
THE BURMA 
Om Co., 
Lrp. 


RoBeERTs, 
cy. 


RANGOON LAW REPORTS. (1941 


interest and which belonged to the salvors. It was not 
necessary for every member of the public to inquire al 
the Company’s office, although the appellant during the 
course of this action at one time feared it might have 
been and pretended that he had done so. 


The Company now contends that the position was 


’ that they were bound under section 168 of the Contract 


Act to pay the finders compensation, but their willing- 
ness to de so was concealed from the public at the time. 
During the months of July and early August at least 
this was not put forward as the position ; there is no 
single instance given in evidence of even the smallest 
sum paid by them as compensation to finders before 
their letters beginning on the 14th July intimated 
their willingness to pay such moneys to the particular 
recipients ; the Company was not troubling to get the 
wax back from those members of the general public 
who they now assert were finders of their property. 

Except as ailecting the question of costs it-does not 
seem tome to matter that the appellant, after the 
criminal prosecution chose to try and strengthen his 
case in the civil action brought against him by giving. 
an account of an alleged interview with Mr. Roper. 
What concerns us is the beliet which existed in his 
mind as a member of the public at the time he bought 
the wax. There is no evidence that he knew of any of 
the letters such as exhibit E written to individuals 
in July, and indeed it has never been contended that he 
had any such knowledge. The appellant’s letter to the 
Manager of the Company (exhibit N) written on the 31st 
August sets out his position and is precisely the case 
which is urged before us in appeal. 

It is conceded that a finder of wax on the day after 
the fire had a duty to offer to return it to the Company ; 
but that does not touch the point at issue here which is. 
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In Mercantile Bank of India, Ltd. vy. Central Bank of 
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1946 


India, Lid. (1) it was pointed out that estoppel by 1" Soox tt 
representation depended upor the existence of a duty Tae Bows 


and the judgmeni of Blackburn J. in Swan v. North 
British Assurance Conipany (2) shows that there must 
be the neglect of s‘nue duty that is owing to the person 
led into that belicl, 07 to the general public of whom the 
person is one, and unt merely imprudence on the part 
of the person asainst whom the estoppel is sought to be 
founded. 


Baron Parke in Freeman v. Cooke (3) explained that 
“Gf whatever a unu’s real intention may be, he so conducts 
himself that a reasonable inan would take the representation to be 
true and believe that il was meant he should act upon it, and did 
act upon it as trua the party making the representation would be 
precluded from contesting its truth: and conduct by negligence 
or omission where there is a duty cast upon a person by usage of 
trade or otherwise to disclose the truth may eften have the same 
effect. As, for instance, «retiring partner omitting to inform his 
customers of the fict, in the usual mode, that the continuing 
partners Were no longer authorized to act as his agents, is “bound 
by all contracts made by them with third persons on the faith of 
‘their being so authorized.” 
The illustration shows that “duty ” is referred to in 
a wider sense than a mere duty the breach of which 
gives rise to a cause of action. 

In Gregg v. Wells (4) Lord Denman said : 


“A party who negligently or culpably stands by and allows 
another to contract on the faith and understanding of a fact which 
he can contradict cannot afterwards dispute that facl in an action 
against the person wheni he has himself assisted iv deceiving.” 

It is contended that the general pablic was induced 
to believe and did believe as aresult of the action of 
the Company in standing by that thc wax was to be 
regarded as a substance in which they hac no further 























{1) [1938] Mad. 360, (P.C.) (3) 2x. 654, 
(2) (1853) 2H. & C.175 5 159 E.R. 73. 4} 10 Ad. & EL 9C. 
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be liable to immediate prosecution for theft.” This 


Tan Soon Lt was wax which the Company knew had been shipped 
Tae Burma to Hongkong and other places. Mr. Mallinson, and 
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Mr, Pringle of the Indo-Burma Petroleum Company 
called by the plaintiffs, valued the damaged wax at 
Rs, 25 per ton. : 


It was on the 4th August that appellant bought the 
first boat load of wax. He endeavoured to support his 


case by alleging in evidence tbat with two other Chinese, 


the vendor and broker, he went to the office of 
Mr. Roper the General Manager of the Company on or 
about the 2nd August and through an interpreter asked 
Mr. Roper whether the Company wanted the wax 
back and that Mr. Roper said he did not. This 
story has been disbelieved and the evidence of the 
alleged interview is not now relied on. But Dr. Ba Maw 
urges that however untruthful his client may have been. 
this does not and cannot affect the fact that the 
Company had abandoned, the wax long béfore his 
purchase of it, apart from the operation of any rule of 
estoppel. The first purchase by the appellant was 28 
days after the fire ; the wax was in a damaged state. 
No one had been interfered with or prosecuted for 
dealing with it. No notice had been issued to the 
public. There had been in fact an abandonment by 
the Company but the Company’s officials changed their 
minds and wished they had not abandoned the wax 
when they discovered the competition which was 
bound to affect their trade. 


Secondly, it is said there is the question of estoppel. 
The Company intentionally permitted the public of 
which the appellant was a member to believe that the 
Company had no further interest in the wax and to act 
upon that belief. Accordingly the Company cannot 
now set up their title to it. 
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and no steps were taken to inform the general public 
of any intention to assert ownership over the wax which 
was being freely bought and sold in the neighbourhood 
of the refinery. The Company could have taken the 
step which they took on the 17th August much earlier 
if they had desired to do so and could have issued a 
notice to the public. When wax was brought to them 
and the finders merely gave it to the Company it was 
accepted but other persons were allowed to remain in 
possession of wax when they expressed unwillingness 
to accept Rs. 5 a sampan. They were not told that 
this amount was offered as collection charges, nor were 
they warned that the Company still claimed to be 
owners of the wax. They were permitted to sell it as 
though it was their own property. Though it is true 
that in individual cases unknown to the appellant the 
Company wrote letters saying that the wax was still 
theirs it was not until the middle of August that the 
Company ever endeavoured to assert the rights of an 
owner as against the general public and then only 
because they thought that traders on a large scale were 
entering into competition with them. If this had not 
taken place and the wax had remained in the hands of 
villagers in small amounts no action would have been 
taken. 

The Company permitted the salvage, which they 
themselves were unable or unwilling to undertake, to 
continue ; they took no steps to prevent trading in the 
wax. Then when all the work of salvage had been 


159 
1940 
Tan Soow Li 
wv 
TRE Burita 
Om Co. 
Lr 
ROBERTS, 
Cr 


done and as the result of open buying and selling the _ 


wax had found its way into the hands of a few 
merchants they decided it would be profitable to deny 
their abandonment of the wax. Now, on the 10th 
August the Company caused a letter to be written to a 
firm which had openly purchased wax demanding its 
return “or unless you pay us Rs. 280 per ton you will 
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He has since left this country and this evidence was 


Sa SooN Lr admitted in the present case under section 33 of the 
Tre Burua Evidence Act and relied on by the Company in their 
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reply to the written statement of the appellant. He 
said : 


“ The Company took no steps whatever to prevent the villagers 
collecting the damaged wax. ‘The buying and selling of the 
damaged wax was actually going on to a limited extent and 
without concealment. I think it was sold in the Syriam jetty, 
bazaar and various villages. No warning was given to the public 
till we issued the notice in the vernacular papers. We stood by 
like that on account of the strike, fire and other troubles and 
because it was not a practical proposition to recover the wax from 
hundreds of small holders. When we learnt that a large 
quantity of wax had got into the possession of a few Rangoon 
merchants we began to take action and we did so because we believed 
it was their intention to compete against the B.O.C. with the B.O.C.’s 
own property. * * * By the 19th August local candle 
manufacturers were using this damaged wax for making candles 
and selling them. This was bound to affect our trade in candles to 
some extent. It was for this reason we made our press anhounce- 
ment to warn the public in general.” 


Mr. Lin Bin Hock called for the Company said that 
for four or six days before he received the letter written 
to him on the 14th July he purchased wax openly and 
nobody objected. He did not see the B.O.C. collect- 
ing wax. 

The criminal prosecution of the appellant having 
proved unsuccessful the Company brought an action 


, against the appellant for recovery of the wax or alter- 
' natively for its value and the learned Additional District 


Judge of Insein held they were entitled to recover it and 
granted a decree accordingly. This appeal has been 
brought against his judgment and decree. 

Dr: Ba Maw for the appellant contended that the 
Company abandoned the wax between the 9th July and 
the 13th July. Some of it was lost beyond recovery 
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Then he said they thought everyone knew that the 
wax belonged to the Company, and then they learnt 
that traders were buying it: 

“So far as I know the Rangoon office did not take steps at that 
time to notify the salvors to bring back the wax to us on payment 
or to stop selling.” 

In the course of further cross-examination he stated : 

_“T cannot explain why the Syriam office did not take action 
to intimate to the people not to buy and sell the wax, As regards 
the Rangoon office it did nothing beyond writing letters to a few 
persons after they had bought the wax till the 17th August 1938. 

* * * The chief reason for issuing the notice was that we 
realized that quite a lot of people were still ignorant of our inten- 
tion ancl we wanted to inform them about our intention not to 
abandon the wax.” 

One of the persons who bought a quantity of wax 
was the appellant. He purchased three boat loads on 
the 4th August, the 14th August and the 20th August 
respectively. No one has contended that at the time of 
the last purchase he knew of the existence of Exhibit L 
or had any notice other than Exhibit L given to him by 
the Company prior to an interview with the Company’s 
representative on the 26th August and a letter written 
by them to him on thé next day. He refused to return 
the wax_and was prosecuted in™a ci al Court 
although he answered their Iéttér and’ set a Claim “of 
fight, stating that he had made careful inquiries at 
Syriam and neighbouring places whether he could buy 
the wax lawfully and was fully satisfied that the Com- 
pany had abandoned it as derelict. He contended that 
the conduct of the Company in having waited till the 
bulk of the wax had passed into the hands of several 
merchants precluded them from asserting their title to 
it at so late a stage. 

At this trial Mr. E. V. Davies the Manager of the 
Refinery Department gave evidence for the prosecution. 
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1940 in their possession till the 14th July when it was 
Tan Soon Li discovered that a firm named Messrs. Hoe Kee held a 
‘Tur BURMA quantity of wax and a letter (Exhibit E) was written to 
se Ors them to say that “ this wax is our property and we have 
Raaears, not relinquished our ownership of it. Weare prepared 
Cy. to pay reasonable collection and delivery charges on 
quantities returned to us,”’ 

Other letters were written to various firms on later 
dates to the same effect. But as far as the general 
public were concerned nothing was done till the 
publication of a notice, Exhibit L, in various news- 
papers on the 18th August.. This notice runs as 
follows : 

“Notice is hereby given that the wax which as a result of the 
fire at Syriam Refinery on 7th July flowed in a molten state into 
the adjoining Pegu and Rangoon rivers, from where it has since 
been collected by unauthorized persons, still remains the property 
of the Burmah Oil Co., Ltd. te 

Persons who do not take immediate steps to return the wax 
to the Burmah Oil Co., Ltd., are liable to be prosecuted for, theft. 

The Burmah Oil Co., Ltd., requires the return of this wax to 
its Syriam Refinery or Dunneedaw Installation and upon appli- 
cation is prepared to send a lorry to collect it. Reasonable 
salvage and collecting charges will be paid on all quantities 
returned.” 


Before this notice, said Mr. Mallinson in his 
evidence e 
“the B.O.C. took no action to inform the public about their 
intention to recover the wax. It was not practicable to go and 
collect the wax from various villagers. The Company avaited till 
the wax got into the hands of the fewer number of people.” 

Mr. Murray who was in charge of the wax department 
said in evidence : 

“No notice of our intention to récover the wax wis siven to 
the public at large before the issie of notice Ex. L * * * I 
know that a certain amount of wax was being sold openly. 
Before the issue of the notice we thought it unnecess:ry to inform 
the public that we would give them the salvage charges.” 
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people went out in river craft of all descriptions and 


i8s 


4940 


. waded in mud along the creeks filling with wax any TAN Soon Le 
kind of container they could bring for the purpose. A tye pore 


one-ton lorry made a succession of trips between the 
Syriam jetty and the town laden with wax which was 
freely bought and sold in the streets. For weeks 
afterwards there was a brisk trade in wax : no one was 
prevented from carryingiton. There was wax in almost 
every house in Syriam, and it was piled in heaps in the 
open and was offered for sale there and elsewhere, 
openly, and was taken away in boats and road vehicles 
of many kinds. 

There is no sort of doubt that everyone who dealt 
in this wax knew that it was wax which was or had 
been the property of the Company and had escaped 
into the river as a consequence of the fire and in spite 
of the efforts of the Company to save it. 

Mr. Mallinson the officiating Works Manager of the 
Company in his evidence said : 

“Some people returned the wax collected by them. I didnot 
make any attempt to stop the villagers from collecting the wax. 
I assumed that they would return the wax to us on receipt of 
collection charges. There was no intention on the part of the 
Company to abandon this wax * * * Some villagers returned 
the wax saying ‘This is your wax.’ They did not ask for money. 
We did not pay anything to them.” 

He added that other villagers came and said they 
had wax in their sampans and were offered Rs. 5 per 
sampan. He does not say it was explained to them 
that this was offered to them as compensation for their 
trouble and the expense incurred in preserving the 
goods for the Company as owners, They refused the 
amounts and took away the wax. They were not 
warned that the wax remained the property of the 
Company. Nothing was done by the Company to 
assert their rights of ownership in any of the wax not 
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the disadvantage of the Company. The Company sued the appellant who was 
one of the buyers of the wax from the villagers and who had no notice of the 
Company’s claim at the time of his purchase. 


Held there was in fact an abandonment by the Company of its property in 
the wax before the appellant bought it. In the circumstances of the case, the 
onus of prool as to title to the wax was on the Company which the Company 
failed to establish. Moreover, the omission of the Company to take reasonable 
steps to assert its title to the escaped wax, after ceasing its pursuit thereof 
gave the public reasonable grounds for thinking that the Company no longer 
claimed a title to it, and that estopped the Company from disputing the title 
of the appellant subsequently, 


Ba Maw for the appellant. 


Foucar for the respondent. 


Roserts, C.J.—On Thursday the 7th July, 1938 a fire 
broke out at the refinery of the respondent Company at 
Syriam used by them in connection with the manu- 
facture of wax. Some 2,500 tons of molten wax escaped 
into the Rangoon River and adjoining creeks, some 
inio mid-stream and some on the river banks on which 
it was stranded with the ebb tide. At the time there 
was a strike among the labourers of the Company. 

On Friday morning the 8th July, Mr. Copeman a 
Shipping Assistant of the Company received instruc- 
tions to try and salve the wax, and took three launches, 
six sampans and a cargo boat in order to do so. He 
collected wax in mid-stream and he saw a number of 
persons not in the employment of the Company who 
were also collecting wax. He did not stop them and 
explained in evidence that he had no authofity to do so. 

The attempt at salvage by the Company was only 
made on this one day. It was difficult to get the 
requisite labour and the destruction and debris caused 
by the fire was extensive. Great numbers of villagers 
went out to gather wax on their own account on the 8th 
July and succeeding days: their operations took place 
along the bank for several miles, and hundreds of 
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Abandonment of property—First fossessor’s title—No theft of abandoned 
tr operty—Estoppcl—Omission to claim title—Escape of wax by fire into 
rive: —Owner's abandonment after partial salvage—Pcople retricvi ig wax 
before disappearance in sea—Open buying and selling by people of salvaged 
wax—Failure of owner to assert title, 


It is legally pussible for a person to abandon his property. Such property 
becomes first the property of nobody and then the property of the first person 
who reduces it into possession. Things of waich the ownership has been 
abandoned are not capable of being stolen. 

Mitchil v. Alestrec, 1 Ventris 295; Reg. v. Edwards, 13 Cox 384; Reg. v. 
Moore, L. & C. 1; Reg, v. White, 23 Cox 190, referred to, 

Estcppel can arise from conduct by negligence or omission where there is 
a duty cast’upon a person by usage of trade or otherwise to disclose the truth, 

Freeman vy. Cooke, 2 Ex. 654; Gregg v. Wells, 10 Ad. & E. 90; Jones 
Bros., Lid. v. Woodhouse, (1923) 2 K.B. 117; Mercantile Bank of India, Lid. 
v. Central Bank of India, Ltd., [1938] Mad. 360; Swan v. North British 
Assurance Co., 159 E.R. 73, referred to. 

Owing to a fire breaking out at the refinery of the respondent Company ‘a 
large quantity of molten wax escaped into the river ; and if not retrieved it 
would have gone into the open sea. The next day after the fire, the Company 
salvaged some of the wax in mid-stream but thereafter, owing to labour 
difficulty, did nothing more to effect any further salvage. Jn the meantime, 
hundreds of villagers went out in all sorts of river craft and gathered up the 
wax and it was freely bought and sold in public in the vicinity of the refinery 
and elsewhere. The Company did nothing to assert its ownership of the wax. 
A week later, the Company wrote to some firms that had bought up some of 
the wax from the villagers claiming the wax as its own property and offering 
to pay reasonable collection charge’ on delivery. Six weeks after the fire, the 
Company gave notice of their claim by public advertisement. It did so 
because it found that a few merchants had bought up the wax and were going 
to compete with the Company by making candles out of it, and selling them to 





* Civil First Appeal No. 112 of 1939 from the judgment of the Assistant 
District Court of Insein in Civil Regular Suit No. 8 of 1938. 
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for me to say this, that the learned Sessions Judge was 
apparently never asked to do that. What the learned 
Sessions Judge did was to come to the conclusion that 
no offence punishable under section 225 had been 
committed by the respondents. With that decision I 
am, as I have already said, in entire agreement. I do 
not think it right for me now, in the circumstances of 
the present case and having regard both to the fact that 
the Sessions Judge was not asked to record a convic- 
tion under some other section and also to the fact that 
it is precisely one year to-night since the haystack was 
set on fire, to go into these cases in detail to see what, 
if any, other offence these respondents have committed. 
Furthermore, the learned Government Advocate 
informed me at the outset of the hearing of this appeal 
that he did not now ask for anything more than a 
nominal sentence ; all he wanted was an expression of 
opinion about Mohamed Ismail’s case. 
This appeal must in my judgment be dismissed. 
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had obtained credible information which entitled him 
to, act under section 54 of the Code of Criminal 
Procedure. 

The third case is that of Ratna Mudali v. King- 
Emperor (1), That case is also distinguishable because, 
as is pointed out by Mr. Justice Ayling, it was in 
evidence that the constable knew that the warrant in that 
case had in fact been issued. Al those three cases are, 
therefore distinguishable from the present case, where 
there is not the slightest suggestion that Maung Kyin 
Maung acted in any way on his own initiative or 
that he had any information or suspicion apart som 
what his superior officer told him. To my mind the 
important part of Mr. Justice Mosely’s judgment is 
those few words at page 756 where he said— 


or 





provided that the officer is acting on his own 
initiative, or independently in the course of his duty.” 
If he is doing that he may then act under section 54: of 
the Code of Criminal Procedure, but if he is not acting 
on his own initiative, or independently, then, if he is 
merely’ doing what his superior officer tells him te do, 
an order in writing must be delivered to hira under 
.section 56. In my judgment there is no reason to 
‘dispute the correctness of Mr. Justice Mosely’s decision 
which, in my opinion, entirely covers the present case. 
In those circumstances the respondents’ appeals to the 
essions Judge were rightly allowed and they were 
properly acquitted. 

The learned Government Advocate, hawever, has 
pointed out that there is a second ground in his 
memorandum of appeal to this Court and he asks me 
to convict the respondents of some other offence such, 
for instance, as rioting, if in my opinion the materials 
on the record justify it. On that point it is enough 





{i) (1917) LL.R. 40 Mad. 1028. 
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The learned Magistrate who tried the respondents 
convicted them all. He bound over two of them and 
the rest he sentenced to six months’ rigorous imprison- 
ment each. 

On appeal the iearned Sessions Judge held that 
Forja Singh was not lawfully detained, and, following 
the decision of my brother Mosely in Mohamed Isinail 
v. King-Emperor (1), he acquitted all the respondents 
and set aside their convictions and sentences. In my 
judgment, Mohamed Ismail’s case (1) disposes of this 
appeal. I see no reason whatever for saying that it is 
nota correct decision. If I had had any reason to 
suppose that it was incorrect I should have referred 
the question of law for the determination of a Bench, 
but I think that that decision is quite right and 
concludes this matter. ’ 

The learned Government Advocate has brought to 
my notice three cases from which he argued that 
Mohamed Ismail's case (1) was not rightly decided. 
The latest of those cases is a Bombay case in which a 
Bench of the Bombay High Court discussed and 
differed (but without assigning any reasons) from 
Mr. Justice Mosely’s decision. I refer to Keshavlal 
Harilal vy. Emperor (2). That case, however, - is 
distinguishable from the present case. In the Bombay 
case the police constables were present when the 
complaint was made so that the police officers in 
question had personal knowledge of the making of the 
complaint. i 

In Kishun Mandar v King-Emperor (3) it is to be 
observed that the police constable who was deputed 
by the Sub-Inspector went along with the complainant 
from whom the constable, acting independently, 








(1) (1935) LL.R. 13 Ran. 754, (2) [1937] Bom. 127. 
(3) (1926) LL.R. 5 Pat. 533. 
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a Sub-Inspecior of Police, also stationed at Syriam, to 
arrest one, Forja Singh, in connection with the haystack 
burning. Maung Kyin Maung was within the police 
area under the control of Mr. Tooke but Thilawa was 
not in.the sub-area embraced by the Sub-Inspector’s 
activities. In accordance with this verbal order 
Maung Kyin Mating proceeded to arrest Forja Singh— 
and he was the nian: that Mr. Tooke had so ordered him 
to arrest—in com on with the burning of the 
haystack onthe p:cvious night. Asa matter of fact, 
Mr. Tooke told Mio-ng Kyin Maung that Forja Singh 
was to be arrs for am offence punishable under 
section 436, wl 

destroy -a house, v 

was to have kecr arrested for any offence at all in 
accordance with the (rst information report, it would 
have been an offence punishable under section 435, 
which is mischief by firc with intent (o cause damage. 
However, that poini is really immaterial because the 
offences under those two sections are both cognizable 
ones. 

Maung Kyin Maung and other police officers went 
to a meeting of the strikers aad he arrested Forja 
Singh. After he had done so, the police party, himself 
included, was attacked by a mob of about 200 people 
who attempted to rescue Forja Singh. The present 
respondenis were some of those who comprised that 
mob and they were aterwards arr and charged 
with an offence punishable under section 225, which 
provides the punishment for any one who attempts to 
rescue another person from any custody in which that 
person is lawfully detained for an offence. : 

The whole question before me is whether Forja 
Singh, arrested as he was by Maung Kyin Maung in 
the circumstances just mentioned, was lawfully detained 
within the meaning of that section. 
























in point of fact, if Forja Singk 




















149 


1940 


Tue Kinc 


uv 
SRIDHAR, 


SHARPE, J. 


148 


1940 
Jan. 25. 


RANGOON LAW REPORTS. [1941 


APPELLATE CRIMINAL. 


Before Mr. Justice Sharpe. 


THE KING v. SRIDHAR anpD OTHERS.* 


Cognizable offence—Arrest without warratit—Police officer acting on his vion 
iniliative—Officer acting on order of superior officer—Writ cn order 
necessary—Code of Criminal Procedure, ss. 54, 56. 


If a police officer is acting on his own initiative, or independently in the 
course of his duty, and is nol merely doing what his superior officer has told 
him to do, he may, by virtue of s. 54 of the Code of Criminal Procedure, arrest 
without a warrant a person concerned in a cognizable offence; but if he is 
merely doing what his superior ollicer has told him to do, he must, in order to 
justify an arrest, have an order in writing {rom such superior officer in accord- 
ance with the provisions of s. 56 of that Code. 

Mohamed Ismail v. King-Eimperor, L.L.R.13 Ran. 754 , followed, 


Keshavlal y. Emperor, [1937] Bom. 127 ; Kishun Mandar v. King-Emperor, 
LL.R. 5 Pat. 533; Ratua Mudali v. King-Emperor, 1L.R. 40 Mad. 1028, 
distinguished. 


Myint Thein (Government Advocate) for the Crown. 

H. Basu for the 2nd respondent. 

D. M. Ray for the 5th, 6th & 8th respondents. 

Hla Tun Pru for the 7th, 15th & 16th respondents. 

Twa Aung for the 9th & 10th respondents. 

SHARPE, J.—This is an appeal against an acquittal 
presented by direction of the Governor. 
_ The incident in question arose out of the strike at 
the Burma Oil Company’s works at Syriam in January of 
last year. At 8-10 a.m.on the morning of the 26th 
January 1939 a first information report was made at the 
police station at Thilawa alleging that a haystack had 
been burnt at Thilawa the night before at about 
10-30 p.m. About 4-30 p.m. on the 26th of January, 
Mr. Touke, the Subdivisional Police Officer at Syriam, 
gave orders by word of mouth to Maung Kyin Maung, 





* Criminal Appeal No. 980 of 1939 from the order of the Sessions Judge of 
Hanthawaddy in Criminal Appeals Nos. 246 to 249, 250 to 254, 256 to 259, 262 
to 264, 289 & 290 of 1939. 
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in which the likelihood of déath from the injuries was 
ever, in dispute. 
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the appellant knew it af the time he struck the blow, 
that the deceased was it: such bad health as to lower 
his power of resistance to 2 septic condition; and when, 
owing to his stale of licalih, this supervened, he was 
unwilling to exercise coramon prudence or to abide by 
he proper renicdics aud skilful treatment available to 
him. 

These circumstances, in my opinion, explain the 
cause of death, which was due to a number of factors of 
which the appellant’s wrongful act was only one. The 
learned Sessions Judge found him guilty of murder, 
but he cannot be said tc have caused the death of the 
deceased so as to be guilty even of the offence of 
culpable homicide ; for he did nothing which was likely 
ta cause it, or which would have done so except 
in conjunction wilh other circumstances which no 
reasonable man could foresee. 

Again, even in order ic constitute the offence of 
voluntarily causing grievous hurt, section 322 of the 
Penal Code and the explanation thereto lay down that 
the offender must intend or know himself likely to 
cause grievous hurt. There was no such intention or 
Likelihood proved here and the offence was thus one of 
simple hurt. I agree in the convictions and sentences 
proposed by my Icarned brother both in respect of this 
offence and of the other offeuce of house trespass 
having made preparation for causing hurt. 


RoBERTS, 
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trivial in character, although the weapon was a 
dangerous one. The fact that a dangerous weapon is 
used is often, and may be indeed generally, a matter to 
be taken into account in deciding questions of 
intention ; but circumstances alter cases, and, having 
regard to the medical evidence here as to the wound 
itself, it is impossible to say that there was an intention 
to cause such injury as was likely to cause death. The 
offence could not therefore amount even to culpable 
homicide. : 
In The King v. Abor Ahmed \1) I observed that 


“ where an injury is intentionally inflicted the defence that no 
proper medical treatment was forthcoming does net exonerate the 
person who ‘caused theinjury * * * from guilt of culpable 
homicide if death ensues as a natural or likely consequence, Sucha 
person is deemed to have caused the death * * *.” 


The learned Sessions Judge has quoted the judgment 
of my learned brother Spargo, who, whilst in no way 
dissenting from the rest of the Court, used the shorter 
phrase, 


“ where death results from an injury voluntarily caused, the person 
who causes that injury must be deemed to have caused the death, 
although” etc, * * * 


Spargo J. doubtless thought it unnecessary to 
overload this particular sentence by repeating the quali- 
fication which I had already expressly made, and 
which is derived from the Penal Code. The death of 
a person must be at least a likely consequence of the 
jnjury received before section 299 can operate at all, 
much less before any consideration arises as to whether 
the offence of murder has been commiited. In the 
case cited the Full Bench was not dealing with a matter 





(1) [1937] Ran. 387, 391. 
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examination in the committing Court the accused did 
make this statement: 

“The injuries received by him: were sot serious. He had 
been ailing for fifteen years. Then about a year ‘ago he was 
struck on the head, and on this account he became ili and died.”, 
but this statementis noi evidence that the appellant 
was aware of these facts before he struck the deceased, 
and in making this answer he was merely -repeating, 
in familiar language, the medica! evidence which had 
already been given. ; 

In my opinion, the appeliant cannot be held tc be 
guilty of culpable homicide, and his offénce was the 
offence of causing simple hurt with a weapon for 
cutting, punishable under section 324 of the Penal 
Code. I would therefore set aside the conviction and 
sentence of the appellant under section 302 of the 
Penal Code, and, instead thereof, convict him of an 
offence under section 324 of the Penal Code, and 
sentence him to undergo rigorous imprisonment fora 
term of two years for this offence, the sentence to 
run consecutively with the sentence passed an the 
first charge. 


Rogerts, C.J.—I entirely agree, but as this case 
comes to us ona reference J wish io add a few words. 
It really is plain commonsense that, if a man strikes 
another such .a blow as will not in the ordinary course 
of events cause more than simple hurt, he is answerable 
for causing simple hurt and for no more. No doubt, 
the natural effect of Some grave wounds, if not 
medically treated, is septic inflammation, and if death 
proceeds from this in the ordinary course the offender 
is prima facie guilty of murder; if death is merely the 
likely result of such an injury it is culpable homicide. 

But here the dangerous condition which supervened 
was an unlikely consequence of a blow comparatively 
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gangrene, and not the wound, be the immediate cause of the 
death, yet the wound, being the cause of gangrene or fever, is 
the immediate cause of the death causa causali.” 


The injury inflicted by the appellant in the present 
case was not such an injury as would be likely to entail 
any serious consequences to a person in normal 
health, and even in the case of the deceased Oo Swi 
his death would not have resulted from the injury if he 
had not insisted on leaving the hospital against medical 
advice. His death really ensued because of his weak 
physical condition due to his suffering from chronic 
malaria and because his powers of resistance to infec- 
tion had been so much lowered by the effects of this 
disease. It seems clear that no abscess would have 
formed on the brain if the deceased had been in a 
normal state of health, and he died from the abscess on 
the brain, not from the injury, which had only a 
remote connection with this abscess. The immediate 
cause of the death of the deceased was his debilitated 
condition, for which the injury was in no way respon- 
sible. Therefore it cannot be held that the act of the 
appellant caused the death of the deceased. 

The only case in which the infliction of an injury 
of this nature under similar circumstances could be 
held to amount to culpable homicide or murder is a 
case falling within the second clause of section 300 of 
the Penal Code, namely, if the actis done with the 
intention of causing such bodily injury as the offender 
knows to be likely to cause the death of the person to 
whom the harm is caused. Ifthere had been cvidence 
to show that the appellant was at the time aware of the 
state of the deceased’s health and therefore knew that 
even a slight injury was likely to result in his death, 
his act might have been brought under this clause ; 
but there is no such evidence. No doubt, in his 
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reported, Nga Paw v. Emperor (1), where the injury 
inflicted was itself likely to cause death, but death in fact 
ensued as a result of gangrene induced by tying up the 
injury with a dirty cloth, my Lord the Chief Justice and 
myself, sitting as a Bench, held that the accused was 
guilty of murder. On the other hand, in another case 
not officially reported, Nga Ba Min v. Emperor (2), 
where the injury inflicted was slight and the immediate 
cause of death was the effect of the village remedies 
applied to the injury, I held that the accused was 
not guilty of culpable homicide. The Chief Court of 
Oudh has come to the same conclusion in Sobha 
and another v. King-Emperor (3), the facts of which 
case were exactly the same as those of Nga Ba Min’s 
case (2), In this latter case I said that in order that a 
person should be guilty of culpable homicide, the death 
of the deceased must be connected with the act of 
violence or other primary cause, not merely by a chain 
of causes and effects, but by such direct influence as is 
calculated to produce the effect without the intervention 
of any considerable change of circumstances. The 
principle involved is stated in Hale's Pleas of the Crown 
(4) in the following terms : 

“Tf the wound or hurt be not mortal and it shall be made 
clearly and certainly to appear that the death of the party was 
caused ‘by ill-applications by himself or those about him of 
unwholesome salves or medicines, and not by the wound or hurt, 
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it seems that this is no species of homicide. But when a wound, 5 


not in itself mortal, for want of proper applications or from 
neglect, turns to a gangrene or a fever, and that gangrene or fever 
is the immediate cause of the death of the party wounded, the 
party by whom the wound is given is guilty of murder or man- 
slaughter according to the circumstances, for, though the fever or 





(1) 38 Cr.LJ. 103. (3) (1935) LL.R. 11 Luck, 401. 
(2) 37 Cr.LJ. 205. (4) Volume I, page 428. 
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this charge, but reduce the sentence to one of rigorous 
imprisonment for one year. 

Turning now to the second fe of murder, the 
learned Sessions Judge rightly laid down that in order 
to constitute the offence of culpable homicide it 
is necessary, first, that the death of the deceased 
should have been caused by the act of the accused, and, 
secondly, that the accused did this act with the 
intention of causing death, or of causing such bodily 
injury as is likely to cause death. The learned Sessions 
Judge then came to the conclusion that the appellant 
caused the death of the deceased, and in coming to this 
conclusion he referred to the cases of King v. Abor 
Alimed (1) and K.E. v. San Pai (2). He quoted a 
passage from the judgment of Spargo J. in Abor 
Ahined’s case (1), to the effect that if death results from 
an injury voluntarily caused, the person who caused 
that injury is deemed to have caused the death. With 
ail due respect, this passage, when read alone, is too 
broadly stated, and it must be construed in conjunction 
with the facts of the particular case, which showed that 
the injury inflicted was of itself likely to cause death.. 
The proposition of law laid down by the Full Bench in 
Abor Ahmea’s case (1) is stated in the judgment of my 
Lord the Chief Justice, and is that where an injury 
is intentionally inflicted the defence that no proper 
medical treatment was administered does not exonerate 
the person who inflicted the injury from guilt of 
culpable homicide if death ensues as a natural or likely 
consequence. In order that the accused may be held 
to have caused the death of the deceased, the injury 
inflicted must be a proximate cause of death, and not a 
remote cause connected with the death by a chain of 
intervening events. Thus, in a case not officially 


(1) [1937] Ran. 384 (F.B.). (2) (1936) LL-R. 14 Ran. 643. 
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the head between the two lobes of the brain, and death 
was due to this abscess on the brain which had been 
caused by sepsis. 

According to the medical witness, the brain abscess 
had formed as a result of infection spreading into 
the brain through the blood stream after the formation 
of pus under the first injury. This injury had not cut 
the skull at all, and there was no direct communication 
between the external injury and the abscess on the 
brain, which was not near the injury. The doctor has 
stated that, bad the deceased stayed in hospital as 
advised, even if the abscess on the injury had formed, 
it would have been a simple matter to have cured itand 
no abscess on the brain would have formed at all and the 
deceased would have recovered. The post-mortem 
examination revealed that the spleen of the deceased 
was greatly enlarged, his liver was congested and 


somewhat enlarged, his heart was hypertrophied and _ 


the valves of the heart were slightly thickened, and 
malarial parasites were found in the blood stream. 
The medical witness stated that the deceased suffered 
from chronic malaria, and opined that this malaria 
lowered his power of resistance and helped the forma- 
tion of pus when there was an open wound, In his 
evidence before the Court of Session the medical 


witness said : 


“Death was not due directly to the enlarged spleen or to 
the heart, but these contributed indirectly because they lowered 
the vitality and pcwer of resistance of the deceased.” 


Dealing first with the first charge of house trespass, 
having made preparation for causing hurt, this offence 
was clearly established on the facts. But as nothing 
whatever was alleged against the previous character of 
the appellant, the sentence passed was, in my opinion, 
somewhat severe. I would uphold the conviction on 
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Ngan’s shop to the Headman’s agent, and then the 
appellant also came on to the verandah and delivered 
blows with his short dah at Oo Swi. He struck two 
blows and then ran away. Oo Swi was not seriously 
injured. He was brought to the Bassein Hospital on 
the next day, and the medical witness states that he 
had three injuries, namely (1) an incised wound, one 
and a half inches long by a quarter inch broad, scalp 
deep, on the right side of the head one anda half inches 
above the tip of the right ear, (2) a linear contusion one 
and a quar‘er inches long on the upper part of the right 
shoulder blade, and (3) a superficial incised wound, 
one and a half inches long and one-eighth inch deep, 
on the lower part of the left side of his back. All these 
injuries were simple injuries, and only the first was 
deserving of any attention at all, Oo Swi was cletained 
as an in-patient in the hospital and this injury was 
treated. It had healed up at the end of seven days, but 
Oo Swi had a temperature, and on this account the 
doctor advised him to remain in the hospital until the 
temperature had subsided. The doctor now deposes 
that on account of this temperature there was a 
suspicion that sepsis might be forming underneath this 
injury. However, Oo Swi stated that he suffered from 
chronic malaria and that his fever was dué to malaria, 
and he insisted on leaving the hospital. He was 
brought back to the hospital by his relatives on the 
5th February. He was then partially paralyzed on the 
left side, and there was an abscess over the seat of the 
first injury, which, as I have said, was healed. An 
operation was performed on the same day ; the abscess 
was lanced, and about eight ounces of pus were removed, 
but on the 7th February Oo Swi became unconscious 
and died. The post-mortem examination revealed 
that, in addition to the abscess over the seat of the 
injury, there was another internal abscess on the top of 
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rigorous imprisonment for the first offence, and trans- 
portation for life for the second offence, the sentences 
to’run concurrently. 

The facts out of which these charges arose have 
been clearly established by ithe evidence led at the tr 
and the appellant, although not admitting the offen: 
was not able to throw any doubt on the prosece:is 
evidence. He called no evidence in his defence. 
the evening of the 14th January, the appellant an? 
companion went to the shop of Kyaung Ngan, w 
keeps a shop at Shankwin village, and demanded | 
speak to Kyaung Ngan. He was armed with a sho: 
dah, and his companion also hadalonger dah. Kyaung 
Ngan spoke to them on the verandah of his shop, and 
the appellant, who was somewhai under the influence 
of liquor, tried to pull hic: down from the verandah, 
but Kyaung Ngan was abic te push the appellant of 





















the verandah. Then the appellant and his companion, 


raised their dahs in a threatening manner, and so 
Kyaung ‘Ngan entered his shop and closed the doors ; 
thereupon the appellant and his companion cut at the 
doors with their dahs, and the appellant called out to 
Kyaung Ngan to open the doors, After a short interval 
the appellant and his companion went away. At that 
‘time the Township Magistrate happened to be staying 
in the village, and so it was decided that Oo Swi, who 
is the nephew and employee of Kyaung Ngau, should 
go and make a report te the Township Mavyistrate, 
Oo Swi and his wife left Kyaiimg Ngan’s shop by the 
back door and went te the J:ouse where the Township 
Magistrate was staying. They found that the Magistrate 
had gone to bed ; but some of his followers were seaied 
in the house talking to the Headman’s agent and 
another person who had come to pay land revenus. 
Oo Swi and his wife came on to the verandah of this 
house and began to report the occurrence at Kyating 
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APPELLATE CRIMINAL. 


Before Sir Ernest H. Goodinan Roberts, Kt., Chief Justice, 
and Mr, Justice Dunkley, 


NGA MOE v. THE KING.* 


Culpable homicide—Injury the proximate cause of death—Chain of intervening 
events—Deaih likely consequence of tujury—Dah wonnd—Death from 
abscess—Death not due to injury inflicted—Weak condition of deccaseet 
unknown te accused—Penal Code, ss, 299, 302, 322, 324. 

In-order that a person should be guilty of culpable homicide, the injury 
inflicted must be a proximate cause of death, and not a remote cause connected 
with the death by a chain of intervening events. The death of a person must 
be at least a likely consequence of the injury received before s, 299 of the 
Penal Code can operate at all, much less before any consideration arises as to 
whether the offence of murder ‘has been committed. 

The injury inflicted with a dah by the accused on the deceased was not 
such as fo entail serious consequences to a person in normal health, The 
injured person died from an abscess on the brain, not from the injury, which 
had only a remote connection with the abscess. Unknown to the accused, the 
deceased suffered from chronic malaria which had lowered his power of 
resistance to infection and he left the hospital against medical advice. 

Held that the accused was guilty of the offence of simple hurt*and not of 
culpable homicide, 

The King v. Abor Aluned, [1937] Ran. 384 (F.B. }; King-Emperor v, San Pat, 
LL.R. 14 Ran. 643; Nga Ba Min v. Emperor, 37 Cr.LJ. 205; Nga Paw_v. 
Emperor, 38 Cr.L.J. 103; Soba v, King-Emperor, LL.R. 11° Luck. 401, 
veferred to, a 





Lambert (Government Advocate) for the Crown. 


Dunk Ey, J.—The appellant, Nga Moe, has been 
convicted of two offences by the learned Sessions Judge 
of Bassein, namely : (1) under section 452 of the Penal 
Code, of having committed house trespass, having made 
preparation for causing hurt, on the 14th January, 1940, 
and (2) under section 302 of the Penal Code, of having 
committed murder by causing the death of one Oo Swi 
on the same date. He has been sentenced to two years’ 





* Criminal Appeal No. 963 of 1940 from the order of the Sessions Judge of 
Bassein in Sessions Trial No. 16 of 1940. 


1941] RANGOON LAW REPORTS. 137 
I therefore agree that this appeal must be allowed,  **° 
the judgment and decree of the Original Side of this 4 40" 
Court reversed, and the plaintiff-appellant granted Cun 
declarations ir, accordance with prayers (a) and (b) of BEAU 
the-plaint. I agree with my Lord’s order regarding P"™* 
the costs of the suit and the appeal. 
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ordinary English word, not in common use, which 
according to Murray’s dictionary means to publish or 
proclaim formally. That is the sense in which it is 
used in sections 41 and 42 of the Government of 
Burma Act. It does not connote publication in the 
official Gazette ; that is, as my Lord has pointed out, 
quite unnecessary, and indeed, if it were necessary, it 
would render the provisions of section 42 ineffectual 
for the purpose which they are obviously designed to 
meet. Publication in the Gazette is merely a conve- 
nient means of bringing the Ordinance to the notice of 
the public generally, but not a necessary means. As 
the learned trial Judge has pointed out, the Speaker is 


-a medium of communication from the Governor to the 


House of Representatives. In that capacity, the 
Speaker read out the original Ordinance No. 5 of 1940 
to the members of the House. How better could this 
Ordinance be “ promulgated” than by reading it out 
formally to the body of persons most affected thereby ? 
To my mind, it is clear that this Ordinance was 
promulgated, within the meaning of section 42 (1) of 
the Government of Burma Act, when it was read 
out by the Speaker to the House of Representatives on 
the 29th March. Therefore, in view of the provisions 


_Of section 4 (2) of the General Clauses Act, it came into 


operation at midnight of the 28th/29th March. 

The fifth and sixth points are covered by authority, 
namely, the judgment of their Lordships of the Privy 
Councilin Bhagat Singh and others v. King-Emperor 
(1), and it is highly regrettable that this case was not 
cited to the learned trial Judge. In view of this 
judgment of the Judicial Committee, it must, with all 
due respect, be held that the decisions of the learned 
Judge on these two points were wrong. 





(1) (1931) LL.R. 12 Lah. 280, 283 (P.C). 
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in the Gazette Extraordinary of the 30th March. The 
public and the Courts are entitled, and in fact are 
required by law, to rely on the accuracy of statements 
appearing in the Burma Gazette, and the failure of the 
Judicial department of the Government of Burma to 
publish in this Gazette the identical terms of the 
Ordinance as made and promuigated by the Governor 
is extremely surprising. in the course of the hearing 
of this appeal, we have had produced before us two 
notifications in the Gazette purporting to publish two 
different Ordinances of the Governor promulgated 
under section 42 of the Government of Burma Act, 
and they are in’ essentially different forms, At the 
risk of being accused of going outside the matter 
falling for determination in this appeal, I venture to 
suggest that there ought to be a common form 
of preamble for all such Ordinances, and that the 
preamble should set out that the Governor is satisfied 
as required by the terms of section 42 (1), and also the 
purpose, within section 42 (1), for which the Ordinance 
is promulgated. In making this suggestion, I have 
not overlooked the judgment of Rankin C.J. in In re 
Amrita Bazar Patrika (1), and I realize that it is not 
legally necessary that this should be done, and that 
legally all that is necessary is that the Governor should 
declare that he promulgates the Ordinance under the 
provisions of section 42 of the Government of Burma 
Act ; but I think that the adoption of this suggestion 
might make for the better understanding by the public 
of the reason and necessity for the issue of an 
Ordinance, 

Now, under section 42,{1) the Governor “ promul- 
gates”’ an Ordinance, and there is no special legal 
significance about the word “promulgate”; it is an 





(1) 37 Cal, W.N, 166, 168. 


134 


1940 


U Lon 
uv 

U Cuir 

ALAING, 


DUNKLEY, J. 


RANGOON LAW REPORTS. [1944 


Legislature ”, and if the expression “six weeks” is to 
be construed as equivalent to any 42 consecutive days, 
then Ordinance No. 7 ‘of 1939 ceased to operate at 
midnight of the 28th/29th March. That conclusion is 
sufficient for the disposal of this case. But it seems to 
me that it might have been urged with cogency that 
if Parliament had intended the period to be 42 days 
it would have said so in express terms, and that this 
construction does violence to the actual wording of the 
section ; and, further, that just as, in law, a day begins 
at midnight and ends at midnight, so a week begins on 
Saturday/Sunday midnight and ends on the following 
Saturday/Sunday midnight. Then it would follow, on 
the analogy of the cases cited by the learned trial Judge, 
that when the expression ‘‘ week ”’ is used in a statute 
no notice can be taken of the fractions of a week. If 
this is the correct interpretation of section 41 (2) (a) it 
follows that Ordinance No. 7 of 1939 ceased to operate 
only at midnight of the 30th/31st March, Attractive 
as I find this line of thought to be, this view has not 
been raised before us in argument, and for the decision 
of this appeal it is unnecessary to consider it, and 
therefore I must reserve it for further consideration if 
and when the question arises again. 

As regards the fourth point, it is most unfortunate 
that the learned trial Judge was left with the erroneous 
impression in his mind that what was read out to the 
members of the House of Representatives by the 
Speaker on the 29th March wasia typed copy of 
Ordinance No. 5 of 1940. - The document which was 
read out by the Speaker has been shown to us by the 
learned Advocate-General, and it is now admitted on 
all hands that what was read was. the original Ordin- 
ance, signed by the Governor and in part in the 
Governor’s own handwriting. It is even more unfor- 
tunate that this Ordinance was inaccurately reproduced 
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which shall determine whether a seat is vacant or not, 
by implication the Speaker must be that authority, I do 
“not understand, nor has it been explained to us, how 
any such implication arises. Possibly the Legislature 
could pass an Act, or the Governor could make a rule 
under clause 15 of the third Schedule to the Govern- 
ment of Burma Act, determining the authority which 
shall declare when a seat becomes vacant and ousting 
the jurisdiction of the civil Courts in such a matter; 
but in view of section 27 (3) neither the Legislature 
nor the Governor could confer this authority on the 
Speaker, and in the absence of any such Act or rule 
ousting the jurisdiction of the Courts such a matter is 
clearly a question of status to be determined by the 
Courts under section 42 of the Specific Relief Act. 

The o6rrectness of the learned trial Judge’s conclu- 
sion on the second point has not been challenged by 
the appellant. 

On the third point the respondent held in his 
“ruling” of the 2nd April that Ordinance No. 7 of 
1939 ceased to operate at midnight of 27th/28th March, 
a patently erroneous decision which his learned 
counsel has not attempted to support. The contention 
now is that, as the Legislature reassembled at 11 a.m. 
on the 15th February, under section 41 (2) (a) of the 
Government of Burma Act this Ordinance ceased to 
operate at 11 am. on the 28th March. But, as the 
learned trial Judge has pointed out, the law takes no 
notice of the fractions of a day, and he has cited a line 
of cases in which this maxim has been applied, of 
which I need mention only Tomlinson v. Bullock (1). 
Section 41 (2) (a) enacts that an Ordinance promulgated 
under that section shall cease to operate “at the 
expiration of six weeks from the reassembly of the 
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section 42 of the Government of Burma Act. In fact, 
as I have already stated, he did not reply to 
paragraph 10 of the plaint, which set out the facts 
concerning the due promulgation of this Ordinance, 
and the defence that the Ordinance was ulira vires the 
Governor was raised only in the written statement of 
the second defendant inthe suit, against whom the 
appeal has been withdrawn. 

The decision of the learned Judge on the first three 
points was correct and was in favour of the plaintiff 
appellant, and, so far as the present respondent is 
concerned, no other issue drose on the pleadings. 
However, I propose to make a few observations 
regarding each of the points decided by the learned 
trial Judge. 

There was no substance in the respondent’s 
demurrer to jucisdiction. The Speaker derives his 
authority and powers from the Government of Burma 
Act, and in deviding a disputed question as to whether 
a duly elected and sitting member of the House of 
Representatives had since become disqualified under 
section 25 (1: (a) of the Act by reason of having accepted 
an office of profit under the Crown he arrogated to 
himself the status of a Court, and furthermore in his 
“ruling” of the 2nd April, which is nothing more nor 
less than a considered judgment, he purported to 
inflict a penalty. of Rs. 500 per day on the appellant. 
These are things which the Speaker is expressly prohi- 
bited from doing by section 27 (3) of the Act. He 
cannot assume the status of a Court and no punitive 
powers can. be conferred on him, Yet he assumed 
authority to deprive the appellant of his salary asa 
member of the House of Representatives and to inflict 
a fine of Rs. 500 a day op him. As regards the 
argument that, in the absence of any provision of the 
Government of Burma Act declaring the authority 


1941] RANGOON LAW REPORTS. 


Paragraph 5 of the written statement of the defendant- 


respondent reads : 
“Paras, . . . 10 . . . of the plaint need no reply.” 


Hence the allegation in paragraph 10 of the plaint, 
that Ordinance No, 5 of 1940 was promulgated on the 
29th March, was not denied specifically or by necessary 
implication or stated to be not admitted in the written 
statement, and should therefore have been taken to be 
admitted. Moreover, the printed copies of the pro- 
ceedings of the House of Representatives on the 29th 
March and ist and 2nd April were admitted as evidence 
by consent, and the defendant-respondent’s “ ruling ” 
delivered on the 2nd April (at page 1729) contains the 
following sentence 
“Tt is admitted that in the afternoon of 29th March 
His Excellency the Governor promulgated the new Ordinanss 
under section 42 of the Government of Burma Act.” 
This is an unequivocal admission that Ordinance 
No. 5 of 1940 was promulgated on the 29th March, and 
this question was not in dispute between the parties. 
Hence, with all due respect, it was not open to the 
learned Judge to come to the finding, at which he did 
arrive, that this Ordinance was not promulgated until 
the 30th March. 

Order VIII, Rule 2, of the Code of Civil Procedure 
enacis that 
“the defendant must raise by his pleading all matters which show 


the suit not to be maintainable, . . . . and ail such grounds 
of defenceas . . . would raise issues of fact not arising out of 
the plaint as, for instance, . . . . facts showing illegality.” 


The defendant-respondent did not, either during the 
prolonged discussion in the House of Representatives, 
orin his “ruling” of the 2nd April, or in his written 
statement, suggest that Ordinance No. 5 of 1940 
was not validly promulgated by the Governor under 
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(2) that the plaintiff-appellant was holding an 
office of profit under the Crown on March 28th and 
29th ; 

(3) that Ordinance No. 7 of 1939 ceased to operate 
at midnight of the 28th/29th March ; 

(4) that Ordinance No. 5 of 1940 was not promul- 
gated until the 30th March ; 

(5) that the Courts have jurisdiction to enquire 
whether an Ordinance purporting to be promulgated 
under section 42 of the Government of Burma Act was 
in fact promulgated under the conditions prescribed by 
sub-section (1) of that section ; 

(6) that Ordinance No. 5 of 1940 was ulira vires 
the Governor. 

As long agoas 1866 their Lordships of the Privy 
Council, in the case of Eshenchunder Singh v. Shama- 
churn Bhutto (1), pointed out 
‘the absolute necessity that the determinations in a canse should 
be founded upon acase either to be foundin the pleadings or 
involved in or consistent with the case thereby made.” 

This salutary rule is often forgotten, and, with the 
greatest respect, it was apparently overlooked by the 
learned trial Judge. 

Order VIII, Rule 5, of the Code of Civil Procedure, 
enacts that 
“ every allegation of fact in the plaint, if not denied ‘specifically or 
by ‘necessary implication or stated to be not admitted in the 
pleading of the defendant, shall be taken to be admitted.” 
Paragraph 10 of the plaint states : : 

“On the 29th of March, 1940, His Excellency the Governor 
promulgated under section 42 of the Actan Ordinance, being 
No: 5081940 4. 1 3 2” 


(i) (1866) 11 Moo, 1.A,7, 20. 
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arose not unnaturally but which was allowed to continue 
through inadvertence. He was entirely mistaken 
in his view, forthe Advocate-General was in no way 
concerned, but the learned trial Judge was led to believe 
that the Government was represented before him when 
in fact that was not the case. It wasa misfortune for 
the Judge, and it is apparent from what we have 
learned that, apart from being unintentionally misled 
on this matter, the crucial authorities on the law were 
never cited to him and he was also misinformed on 
several facts : it appears that he did not even see the 
original Ordinance and could never have known that it 
was incorrectly reproduced in the Official Gazette, the 
latter being receivable in evidence asa Government 
publication, and presumed to be accurate. On these 
two matters, namely, the date of promulgation, and the 
Privy Council decision to which I have referred, he 
was entirely without the data which have proved 
conclusive in the determination of this appeal, This 
appeal will accordingly be allowed ; the judgment and 
decree of this Court on the Original Side, dismissing 
the plaintiffs’ suit is set aside and instead thereof the 
plaintiff-appellant will be granted declarations as 
prayed for in the first and second prayers of his plaint. 
The respondent must pay the costs both here and in 
the Court below, advocate’s fee in this Court forty gold 
mohurs. 


DuNxLEy, J.—I concur in the conclusions at which 
my Lord the Chief Justice has arrived. 

The points which were considered and decided by 
the learned trial Judge in his judgment may be briefly 
summarized as follows : 

{1) that this High Court has jurisdiction to 
determine the questions raised by and to give the reliefs 
claimed in the plaint ; 
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Governor must be the judge of that. I think it 
unnecessary to go further and examine the provisions 
of section 5 (3) of the Act. 

In this view of the law the appeal must be allowed. 
Each of the Ordinances was valid and since the second 
followed the first with no intervening gap there is no 
ground for stating that the second Ordinance would 
have been invalid as an Act of the Legislature. The 
plaintiff-appellant is entitled toa declaration in the 
terms sought by him in his plaint ; for the reasons 
given by the learned Judge the respondent had no 
power to determine the matters disposed of by him in 
what has been described as his Ruling of the 2nd April 
1940, The question at issue was not a point of order 
at all for the Speaker, nor was it a matter for the House 
to determine. It was a point of law affecting the status 
of an individual and is for this Court to determine. 

With regard to the prayer for an injunction this 
has been most properly withdrawn upon the assurance 
that the Speaker will refrain from any action to the 
prejudice of the appellant's rights as declared in our 


. Judgment. In any event the granting of an injunction 


is a discretionary matter and we should be loth to 
consider that circumstances could make it desirable to 
grant one in such a case. 

Before concluding the judgment I desire to express 
our appreciation of the assistance given to us by the 
learned Advocate-General whom we have heard as 
amicus curi@, and to add one or two further observa- 
tions. 

UO Kyaw Din who appeared to represent the. 
respondent informs us that from the circumstances in 
which he was engaged, instructed and remunerated he 
thought he was appearing instead of the Advocate- 
General. He has gone inio the circumstances at length 
and we think there was confusion of thought which 
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that no state of emergency existed, and that the Ordinance with 
ali that followed on it was illegal. 

Tn fact, the contention is so completely without foundation on 
the face of it that it would be idle to allow ar: appeal to argu’ 
about it. 

It was next said that the ordinance did no! conduce to the 
peace and good government of British India. The same remark 
applies. The Governor-Generalis alsothe judgeof that. The 
power given by section 72 is an absolute power, without any limiis 
prescribed, except only that it cannot do what the Indian 
Legislature would be unable to do, although itis made clear that it 
is only to be used in extreme cases of necessity where the goo. 


au 99) 


government of India demands it. 





And in Re Amrita Bazar Patrika (i) Rankin C.J, said : 


© As the validily of the Ordinance rests neither upon proof of 
an emergency nor upon the recital of an emergency but upon the 
judgment of the Governor-General that immediate action of this 
character was necessary, there is, in my judgment, no basis for 
the contention that the Ordinance was net valid and effective. 
In no event could the validity of the ordinance be determined 
by evidence adduced before the Court as to whether a state of 
emergency did or did not exist.” 


The Court will thus not inquirc whether circura- 
slances in fact existed which rendered immediate action 
necessary before the promulgation of an Ordinance. 
That is for the Governor to decide. I cannot see that: 
the Court should assume the burden of deciding for 
what purpose the action was necessary. In the Lahore 
case the purpose of the Ordinance was expressed to be 
for the peace and good government of British India, 
and the Governor-General was held to be the judge of 
that—here the purpose is expressed to be that of 
enabling the Governor satisfactorily to discharge cerlain 
functions, and I regard myself as bound by the 
authority of the Privy Council decision to say that the 
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v. Khurshed Jan and another (1), where it was held that a suit for 
restituticn of conjugil rights was not a suit which was of necessity 
excluded from the jurisdiction of a Munsif; that the value of such 
a suit was as a rule the value which the plaintiff chose to put upon 
it, provided that the suit was not unwarrantably undervalued or 
overvalued {from impreper motives. 

Then came two later cases, namely, Jan Mahonuted Mandal v. 
Mashar Bibi (2)and Prahalad Chandra Das v. Dwarka Nath 
Ghose (3), each decided bya division Bench of the Caleutta High 
Court, upholding the Allahabad Full Bench decision. 

The Full Bench of the Allahabad High Court considered that 
to cases such as Golam Rahman y. Fatima Bibi (4) and Mowla 
Newaz v. Sajidunissa Bibi (5) a different set of considerations 
applied, and observed that unless a righ of appeal was clearly 
given by statute it did not exist, whercas a litigant has indepen- 
dently of any statute a right to inslitute any suit of a civil nature 
in some Court cr other, With all due respect, I am of the 
opinion that the latter part of this statement dces not bear close 
examination inasmuch as it is only a Court which is vested with 
the jurisdiction to hear and determine a particular suit which can 
deal with it. Althcugh it is true that only the right of appeal was - 
in question in Golam Rahman's and Mowla Newaz's cases that 
right had to be ascertained with reference to the nature cf the 
suit and the conclusions reached in these cises were respectively 
to the effect that the right cf appeal from the Court of the 
Recorder of Rangoon to the High Courl of Criculta, or tite vight 
of appeal to the Privy Council from the High Court of Calentta, 
existed only in cases in which the subject-matter in dispute 
admitted of valuation and that no right of appeal in the first case 
and no right cf appeal, except” upon a special certificate under 
clause (c) of the old section 595 and the present section 109 of the 
Civil Precedure Code, in the second case could exist where the 
subject-matier in dispute did not admit of such valuation, There- 
fore, I am unable to sce any real difference in the substantive 
questions involved in those cases and in the case of Aklemaniessa 
Bibi v. Mahomed Hatem (6) where the proper Court to hear and 
determine a suit for restitution of conjugal rights hod to be 
ascertained with reference to the enactmenls investing the civil 
Courts with jurisdiction under which the jurisdiction of a District 

(t) (1906) £.L.R. 28 AIL 545. (4) (1886, LLL, 13 Cal, 232, 
(2) (1907) I.L.R. 34 Cal. 352, (5) (1894) LL.R. 18 Cal. 378, 
(3) (1910) LL.R. 37 Cal. 860. {6) (1904) LL.R, 31 Cal. 849, 
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in by the defendant. The application was refused on the ground 

that a suit for restitution of conjugal rights was not one to which 

a money value could be attiched for the purpose of jurisdiction. 
These two cases were followed in Ablemaznnessa Bibi v. 
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restitution of conjugal vights is not triable by a Munsif under 
section 19 {Z) of Act XII of 1887 but is triable by a District Judge 
or a Subordinate Judge under section 18 of that Act. The Act 
referred to was “ Bengal, Northwestern Provinces and Assam Civil 
Courts Act, 1887." Section 18 of that Act runs as follows : 

“Save as otherwise provided by any enactment for the time 
being in force, the jurisdiction of a District Judge or 
Subordinate Judge extends, subject to the provisions 
of section 15 of the Code of Civil Procedure, to all 
original suits for the time being cognizable by Civil 
Courts.” 

Section 19 (J) runs as follows : 

“Save as aforesaid, and subject to the provisions of sub- 
section (2), the jurisdiction of a Munsif extends to all 
like suits of which the value does not exceed one 
thousand rupees.” 

Upon the wording of those sections the learned Judges held : 

“The effect of these provisions is to confer on a District 
Judge ora Subordinate Judge jurisdiction to try all 
original civil suits, and to confer on a Maunsif 
co-ordinate jurisdiction to try all like suits of which 
the value does nct exceed one thousand rupees ; and it 
is only by reason of section 15 of the Civil Procedure 
Code, which provides that every suit shall be instituted 
in the Court of the lowest grade competent to try it, 
that suits of which the value does nol exceed one 
thousind rupees, which would otherwise be triable by 
a District Judge, a Subordinate Judge ora Munsif, 
must be instituted before a Munsif.”” 

This view of the effect of section 15 of the Civil Procedure Code 
receives support from an earlier decision of a Bench of the 
Calcutta High Courtin Matra Mondal and another v. Hari Mohun 
Mullick alias Mothura Mohun Mullick (2). 

The decisionin Aklemannessa Bibi v. Mahomed Hatem (1) 
was dissented from in the Full Bench case of Zair Husain Khan 
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conjugal rights. ‘Phe couple resided at Mogdk where there is a 
ownship Court only, the Subdivisional Court for thal focal area 
being the Subdivisional Court of Katha. A Court fee of 
Rs. 10 was paid under Schedule II, Article 17, Clause 6 of 
the Court Fees Act, but for the purpose of jurisdiction the appel- 
lant valued the suit at Rs, 5,100, the pecuniary limits of the juris- 
dictions of the Township Court of Mogdk and of the Subclivisional 
Court of Katha being fixed at Rs. 1,000 and Rs. 5,000 respectively. 
Considering the status in life of the appellant and his wife the 
learned District Judge came to the conclusion that the appellant 
had arbitrarily sought the jurisdiction of the Court of higher 
pecuniary value in order to harass the defendant and that the 
Township Court being the one which should under normal condi- 
tions try the suit, ifa reasonable value were put on the subject- 
matter of the suit, made the order under appeal. 

The real question for determination in this appeal, however, 
appears to be not what the proper valuation of the suit should be 
but which of the Courts is the one which has jurisdiction to try 
the suit. There can be no doubt that the suit falls within the 
description mentioned in clause 6 of Article 17 of Schedule II of 
the Court Fees Act. It is a suit where it is not possible to 
estimate at a money value the subject-matter in dispute. The 
decisions to this effect given in Golam Rahman v. Fatima Bibi (1) 
and Mowla Newaz v. Sajidunissa Bibi (2) have never been doubted 
or departed from in any of the subsequent decisions. 

In the first of these cases an appeal had been preferred to the 
High Court of Calcutta against a decision of the Recorder of 
Rangoon in a suit for restitution of conjugal rights which had 
been valued by the plaintiff at Rs. 5,000 sé as to bring his case 
within section 49 of the then Burma Courts Act which gavea 
right of appeal to the High Court in suits of which the value 
exceeded Rs. 3,000 and was less than Rs. 10,000. It was held 
that a suit for restitution of conjugal rights not being capable of 
money valuation the appeal did not lie inasmuch as it wasa 
condition precedent that the appeal should be capable of a money 
valuation and that money valuation should fail within certain 
limits. In the second case an application for leave to appeal to 
Her Majesty in Council was made against a decree of the High 
Court in a suit for restitution of conjugal rights which the plaintiff 
had valued at Rs. 25,000 and such valuation had been acquiesced 


(1) (1886) LL.R, 13 Cal. 232. (2) (1891) LL.R. 18 Cal. 378. 
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{referring to Maung Hila Shwe) “I employed Hla Shwe 
since then. [I am not related to him, but his mother 
left him in my charge.” This statement shows that 
the position of Maung Hla Shwe was that of a servant. 
Maung Saw Maung’s case is that he and Maung Hla 
Shwe occupied the same status, and hence this state- 
ment of U San Chein himself proves that Maung Saw 
Maung was never adopted. The appeal of Maung 
Saw Maung therefore fails. 

Hence | agree with my Lord the Chief Justice that 
the two appeals of Ma Nyun Yin must be allowed, 
and that the appeal of Maung Saw Maung must be 
dismissed. [ agree with my Lord’s order regarding 
the costs of the appeals and the original trial. 





Note: Burma Act XIV of 1939 requires registration of keittima adoptions 
effected after ist April 1941—Ed, 
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he set up that he and his brother had been adopted in 
the keittima form. When the whole of the evidence 
for Ma Nyun Yin and for himself had been recorded, 
and the evidence on behalf of the legal representatives 
of U Aung Gyi was being recorded, lic made a belated 
application, on the 10th February, 1940, to be allowed to 
amend his petition by stating in Uic alternative that they 
were the apatitha sons of U San Chein. The learned 
Judge in his discretion refused to allow that amendmeat, 
and we have heard considerable argument on this point, 
and itis perhaps desirable that I should state that I 
think that the learned trial Judge exercised his discre- 
tion rightly in refusing to allow this amendment at that 
late stage. But however that may be, the learned 
Judge examined all the evidence called by Maung Saw 
Maung and came to the conclusion that no adoption in 
either form was proved, and with that conclusion, for 
the reasons stated by my Lord the Chicf Justice, 
Tagree. Maung Saw Maung was unable to appeal to 
any distinct and specified occasion on which he was 
publicly adopted, and he has endeavoured to establish 
his adoption by proving a course of conduct inconsist- 
ent with any other supposition. He has signally failed 
to prove any such course of conduct. His learned 
counsel, in argument before us, conceded that the 
evidence for Maung Saw Maung did not go further 
than proving an @patifka adoplion, and as we have held 
that Ma Nyun Yin is a direct descendant of U San 
Chein proof of an apatitha adoption would .not give 
him any interest in U San Chein’s estate. Maung Saw 
Maung’s case is concluded against him by cvideuce 
which was given by U San Chein before the 3rd Addi- 
tional Magistrate of Hanthawaddy on the 28th April, 
1938, that is, little more than six months before his 
death. In that case Maung Hla Shwe was the accused, 
and in the course of his evidence U San Chein said 
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that he made considerable gifts to her and her children 
and that she visited him frequently, she has exayger- 
ated her case; but, on the other hand, I think the 
evidence that U San Chein continued to contribute to 
the expenses of Daw Hnin Yin’s household, where the 
appellant lived until her marriage, is probably true; 
but little importance can be attached, so far as the 
appellant is concerned, to any of the events which 
occurred after the death of her mother. There is one 
noteworthy incident, and that is the deposit by U San 
Chein shortly before his death of a sum of Rs. 50,000 
in Lloyds Bank inthe joint names of himself and 
U Aung Gyi. LI agree with my Lord that the inference 
to be drawn from this incident is that U San Chein 
deposited this money for the purpose of avoiding the 
rule that a Burmese Buddhist cannot smake a will, and 
making adequate provision for his brother, thereby 
showing that he was by no means certain that U Aung 
Gyi would succeed to his estate. As I said at the 
beginning of this. judgment, the question at issue 
is not the adoption of the appellant but the adop- 
tion of Ma Thin Hlaing, and, in my opinion, it has 
been clearly established at this trial that Ma Thin 
Hlaing was the adopted daughter of U San Chein, and 
therefore that the appellant is U San Chein’s sole 
surviving descendant and as such is the sole heir 
to his estate. 

Itis necessary for me to say very little regarding 
the appeal of Maung Saw Maung (No. 76 of 1940). I 
agree with my Lord the Chief Justice that Maung Saw 
Maung has failed to establish that he was adopted by 
U San Chein either as keiltima or as apatitha son. In 
his original petition he set up that he and his brother 
Maung Hla Shwe (who has not made any claim) were: 
the adopted sons of U San Chein, and as such were 
entitled to the whole of U San Chein’s estate ; that is, 
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What is stated is that C Pun Si and Daw Hnin Yin, 
who were giving the wedding party, were the nephew 
and niece of Sir Po Tha and Lady Tha Ma Nyun Yin 
is described as the dangiiter of Ma Thaung and Maung 
Wa Maung. Virese wedding car 
proved, and both Baw Mais Yin and U Tu Si deny that 
any such woo cepling that 
they were tvers!, fle argument fo: the respondents is 
that if Ma Ryo. Vie'’s smother had been adopted it 
woukkt have beeu sccntioned in these cards that she was 
tlic granddauphier of U San Chein. I can think of no 
reason why this should have been done U San Chein 
was areclusc liviag on the slopes of the Shwedagon 
Pagoda and was puta weil-kuown person, and Ma Nyun 
Yin could scarcely he descrited as his granddaughter 
when she Was daioccly desorbed as tho daughter 
of her slhyrrintuea. ‘the munes of Sir Pu Tha and 
Lady ‘tha Wer, of course, introduecd into this 
tavitation card Gece. they were the only really 
fumous members of tis family, 

A sireat deal of evidence has been led for the 
respondents regarding statements and conduct of 
U San Chein after his retirement to the pagoda slopes, 
This cvide althougn not strictly inadmissible, is 
relevant m 
has scarcely any relevanwy to the case of the appellant, 
There is no doubt thal after the deat! of Daw E Byu, 
when he retired io tie pagoda slopes, U San Chein 
was ina very distressed state of mind, and it may 
be that he never had any affection for his adopted 
daughter's daughter, or that the distressing events of 
1916 to 1918 made him lose that affection, end for this 
reason he refused to acknowledge her oy te maintain 
relations with her. [am inclined to think that when 
the appellant states that she remained on affectionate 
terms with U San Chein until the latter’s death and 
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husband of his ({U San Chein’s) younger sister-in-law. 
That statement is uncorroborated. 

Itis urged on behalf of the respondents that the 
deed of transfer exhibit 3 shows that Ma Thin Hlaing 
was not adopted. When U Shwe Ya died he owed a 
considerable amount of money to U San Chein, and in 
order to liquidate this debt U Shwe Ya’s children 
transferred certain land to U San Chein and Daw EF Byu, 
For the respondents it is pointed out that Ma Thin 
Hlaing executed this conveyance as a daughter of 
U Shwe Ya, which she would not have done if she had 
been adopted by U San Chein. There is no force in 
this argument. U San Chein was not a lawyer and it 
was very natural for him, in order to avoid subscquent 
disputes, to see that all the natural children of U Shwe 
Ya executed this document. That is the explanation 
which has been given on behalf of the appellant, and it 
isan explanation which Iam prepared to accept in 
view of two facts ; one is that Maung E Pe, another 
natural child of U Shwe Ya who was adopted by 
Daw Hnin Yin, has also executed this document ; and 
the other is that Daw E Byu appears in two capacities 
in this document, both as vendor and as vendce, that 
is, she was selling her own property to herself. The 
document is not sucha document as an experienced 
conveyancer would have drafted, and quite clearly what 
was done was to make every person who could possibly 
assert any claim to U Shwe Ya’s esiate a party to the 
document as a vendor, 

Then, reference has also been made to the two 
wedding cards, exhibits 2and 17. They are in Burmese 
in exactly identical terms, but unfortunately the official 
translations thereof differ and are both wrong. The 
translations of both would make it appear that they state 
that Ma Nyun Yin was the niece of Sir Po Tha and 


. Lady Tha, but that is not what is printed on the cards. 
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U San Chein until about the year 1928, that is, 
twelve years after the death of Ma Thin Hlaing, and 
U Kalayanabiwuntha did not know U San Chein until 
the latter had retired to the slopes of the pagoda after 
the death of Ma Thin fliung and Dav 
evidence does not aflect appeliat 
although it docs go to disprove the adoption of 
Maung Saw Maung. ‘Vho evidence of U Po Byaw ¢ 
U Thwin is entirely hearsay. U Set was only 
acquainted with U San Chet and did not even know 
Daw E Byu or Ma Thin Hiaing or Hila Maung. 
Consequently his evidence tliat he was never t 
about the adoption is of no value, because he was ist 
a person who would be likely io te told about it as he 
was not sufficiently inti ni U San Che 
discuss the laticr’s family a ~wittthim. U DPo Ha. 
knew U San Chein for abont twenty years before bis 
death. Prior to that he wae fo visit Daw Min Tan 
and Daw E Mya, U Savy Chuin’s adoptive mother and 
sister, while U San Chein and Daw E Byu were 
residing in their house, as they did fora short time. 
He only visited the house on four or five occasions ; at 
that time he scarcely knew U San Cheinand Daw I! 
Byu, and he did not know either Ma Thin Hlaing or 
Ma Nyeic Me. He says tha! would la 
about the adoption if if Ivul taken pl 
Daw FE Mya would have told him ; that is < 
sion of opinion which is inadni 
evidence of Saya Kha, U Fo So, U 
U Ba Win and U Ba Chois wholly inadn 
Incidentally U Shwe Ngon is, a dishonest person 
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exhibit 10 shows. U Tun Sein, who was a tenant of 


U San Chein, gave “evidence of one isolated inciden! 
He deposed that on one occasion, when he came toa; 
U San Chein about payment of his rental paddy, 


U San Chein told him that Maung Hla Maung was the 
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no special means of knowledge. So a mere statement 
that a person was or was not an adopted child is nol 
evidence, for that is the opinion of the witness as to 
whether there was an adoption or not, which is the 
very point which the Court has to decide; io be 
admissible, the evidence must be evidence of facts 
from which the Court may draw an inference in 
favour of or against the adoption. A witness might be 
able to depose that he was intimate with the family and 
a frequent visitor to the house, and that the alleged 
adoptive parents ordinarily discussed their social and 
family affairs with him, and that they never mentioned 
the alleged adoption to him. Evidence given by such 
a witness of their silence would be evidence of 
conduct admissible under section 50 of the Evidence 
Act ; but unless it were first éstablished that the witness 
was a person who in the ordinary course would be 
likely to be told, the fact that he was not informed 
would not be relevant. These considerations dispose 
of almost all the evidence called by the respondents on 
this point as being inadmissible evidence. 

The learned trial Judge has been greatly impressed 
by the evidence given by five gentlemen of very high 
position in Burma and a Buddhist monk and has placcd 
reliance on their evidence as disproving the adoption. 
They are U Thein Maung, U Set, U Po Byaw, 
U Thwini and U Po Han, and a monk named 
U Kalayanabiwuntha, who was the feligiqus preceptor 
of U San Chein during the latier’s last years. The fact 
that gentlemen of such high position should come 
forward to give evidence for the respondents secms 
to have weighed considerably with him; but when 
the evidence which they were able to give is examined 
it becomes apparent that their evidence is almost 
valueless to disprove the adoption of the appellant’s 
mother. U Thein Maung did not come to know 
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very strong case that her mother Ma Thin Hlamg was 
adepted in the keiffima form by U San Chein and 
Daw E Byu. 

In rebuttal the respondents have called a great deal 
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of the adoptive relationship. The evidence is of 
two kinds, namely, (1) evidence that Ma Thin Hlaing 
was nol generaliy known to be the adopted daughter 
of U San Chein and Daw E Byu, and (2) evidence of 
persons acquainted with U San Chein and Daw E Byu 
that they were not informed of the adoption, As I 
have reiterated several times in ihe course of this 
judgment, the appellant appeals to a distinct and 
specified occasion on which the adoption took place ; 
hence the only possible effect of this evidence, to give 
it its highest value, would be to throw doubt on the 
evidence of the actual adoption by showing that the 
relationship did not subsequently exist. 

Now, publicity and notoriety are facts which, like 
all other facts, must be proved or disproved by 
admissible evidence ; and evidence of the kinds which 
I have mentioned can only be admissible under either 
of sections 19,32 (5) or 50 of the Evidence Act. 
Evidence of statements made by living persons may be 
admissible under section 19 as admissions provided 
those persons fall within the class mentioned in that 
section. Evidence of statements made by persons who 
are dead is admissible under section 32, clause (5), if 
they were persons who would have had special means 
of knowledge of the relationship. The evidence which 
is admissible under section 50 is evidence of the 
opinion of a person who had special means of know- 
ledge when that opinion is expressed by conduct. 
Hearsay evidence is inadmissible, and evidence of mere 
gossip in the neighbourhood is inadmissible because it 
is opinion mot expressed ‘by conduct of persons having 
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learned Judge has not rejected this large body of 
evidence on the ground of relationship or the ubiquity 
of Daw Thin ; he could not very well do so on this 
slender ground ; but he has rejected it on the ground 
that the evidence of the course of conduct of U San 
Chein and Daw E Byu towards Ma Thin Hlaing after 
this alleged ceremony was not of sucha kindas to 
be inconsistent with any other supposition than that of 
keittima adoption. With the greatest respect, as I have 
already pointed out, this is not the correct way to 
appraise the evidence of subsequent events, which 
evidence was called, not to prove such a course of 
conduct as would in itself suffice to establish adoption, 
but to corroborate the evidence regarding the adoption 
on a distinct and specified occasion. 

There is nothing strange about the adoption of a 
half-sister, but in ordinary circumstances it would be a 
factor tending against the evidence of adoption .that 
Daw E Byu was still a young woman at that time and 
there is no evidence that she had no prospect of having 
further natural children, and also that the difference 
between her age and Ma Thin Hlaing’s age was not 
more than sixteen years. The evidence on this point 
of age is very vague, but it would appear that the 
difference of ages was not less than fourteen years and 
not more than sixteen. However, in the particular 
circumstances of this case, when the natural father of 
Ma Thin Hlaing had married another wife who was 
living outside Rangoon and the probabilities were that 
the small children of U Shwe Ya’s earlier marriage 
would be neglected, it isnot strange that a well-to-do 
couple like U San Chein and Daw E Byu should feel a 
special responsibility towards these young children, 
when Daw E Byu was the eldest child of U Shwe Ya, 
and should take one of them into their family. In my 
opinion, ‘the appellant by this evidence has set up a 
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is consistent and it has not been shaken in cross- 
examination. 
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For the respondents only two witnesses make any Dosey, f. 


reference to this alleged adoption. Ma Chit, who is the 
principal respondent, said in regard to it : 


* As regards Ma Thin Hiaing, she also having lost her natural 
mother and having had to live with her step-mother, her father 
brought her and gave her to him (i.e. U San Chein) to be brought 
up by him.” 


This is an admission by Ma Chit of at least an apatiiha 
adoption. Maung On, the only other witness who 
refers to it, says that there was no adoption ceremony ; 
but as he was only seven years old at the time it is 
unlikely that he would have any recollection of the event 
if it did take place. In argument it was said that U Pe 
in his evidence failed to state that, when the child was 
given by U Shwe Ya and taken by U San Chein and 
Daw E Byu, it was expressly said that the child was 
taken with a view to inherit ; but that is a matter of no 
importance at all when there had been a_pubiic 
ceremony of giving and taking the child, for, as 
Mr. Justice May Oung has pointed out, a public 
adoption of this kind is always a keittima adoption and 
cannot be of any other kind. 

The learned trial Judge*has pointed out that all 
these witnesses except one, namely Daw Thin, are more 
or less related to the appellant, and that Daw Thin is, 
what he calls, an “ ubiquitous witness ’, because she 
has deposed that she was present on most of the 
important occasions of which evidence has been given 
in this case. That seems to me to show no more than 
that she was very intimate with this family and for that 
reason was present on important occasions. The 
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submitted that Maung Hla Maung must have given 
instructions to U Khanti for the record in U Khanti’s 
book and for the inscription ; but this submission is 
based on mere conjecture, and the suggestion that 
in the year 1912 Maung Hla Maung was already 
manufacturing false evidence to support a case of his 
wife’s adoption by U San Chein and Daw E Byu is 
preposterous. Apart from these two major incidents, 
it is admitted that after the death of her natural child 
and up to the time of her death Daw E Byu frequently 
suffered from ill-health, and there is the evidence of the 
appellant’s relatives and of two witnesses of humble 
status, Maung Po Hmyin and Maung Po Kyi, that 
Ma Thin Hlaing managed the household affairs, held 
the keys and received and paid out money. 

I now come to the actual adoption itself, which 
is said to have taken place in the year 1896. The 
witnesses for the appellant in regard to this adoption 
are Daw E Kin, Daw Hnin Yin, Daw Thin, U Tun Si 
and U Pe. They state that when U Shwe Ya made his 
third marriage Daw E Byu, with the consent of 
U San Chein, pressed him to allow Ma Thin Hlaing 
to be adopted by them, and after some pressure he 
consented, and then a formal adoption ceremony was 
held at which all the relatives were present and about 
twenty to twenty-five residents of the quarter as witnesses. 
This was a formal ceremony of adoption, such as has 
been referred to by Mr. Justice May Oung in the extract 
from his work on Buddhist Law which I quoted at the 
beginning of this judgment. If their evidence is 
accepted then that isthe end of the matter and no 
further evidence in proof of the adoptionis required, 
for there was a public giving and taking of the child in 
adoption, and the child comes within the fifth class 
mentioned in the Manukye, that is, “ Children obtained 
by request from their parents and adopted publicly.” 
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sion for the appcllant in regard to this Mandalay visit, 
namely, \J Khanti and U Sabe. The evidence of 
U Sabe, an old gentleman of sixty years of age, has been 
disbelieved entirely because he made a bad mistake in 
the date of the visit to Mandalay ; yet he is presumably 
an independent person who has no interest in the 
success of cithcr party to this litigation, and this does 
not seem to be a sufficient ground for rejecting his 
evidence, particularly when it is corroborated by the 
evidence of U Khanti and the records produced by 
U Khanti. It is said that U Khanti has only given 
evidence of the presence of U San Chein by reference 
to his records. Of course, this old monk, now seventy- 
seven vears of age, cannot recollect the identity of all 
the pilgrims to Mandalay Hill except by reference to his 
records ; but his record was made at the time and he had 
had correspondence previously with U San Chein and 
knew about him, and therefore it seems incredible that 
he should have recorded that U San Chein and 
Daw E Byu and their children made this donation 
unless both U San Chein and Daw E Byu were 
actually present. Itis, however, im my opinion, a 
matter of little importance whether U San Chein was 
present himself or not. The learned trial Judge has 
said that one of a married couple cannot make a valid 
adoption without the consent of the other ; but this 
consideration is entirely beside the point, for it is not 
the.case of the appellant that the adoption took place 
on this visit to Mandalay but that it had taken place 
sixteen years previously. The preserice of Daw E Byu 
is admitted by the respondents, and therefore this 
inscription and the entries in U Khanti’s record stand 
as an admission by Daw E Byu, at least, of the 
adoption of Ma Thin Hlaing, and is strongly corrobora- 
tive of the truth of the evidence regarding the actual 
adoption, In argument for the respondents it was 


1944 
Ma Nyon 
Yix 
Vv 
Ma Esty, 


Donkey, J. 


482 


ig4i 


Ma NYon 
Yn 


vv. 
MA Kyin. 


Dunk.ey, J. 


RANGOON LAW REPORTS. (1941 


with her daughter but says that he stayed in Rangoon 
“to look after the house.” Saya Kha and U Po So are 
persons of no substance at all, and they cannot give the 
names of other persons who did attend the function, 
and therefore their evidence that U San Chein was not 
there is worth very little. 

The learned trial Judge has preferred the evidence 


. of the respondents on this point on the grounds that 


the witnesses for the appellant are all more or less 
related to her, and that U San Chein would naturally 
be angry with U Po Tha because so soon after the 
death of his (U San Chein’s) adoptive sister U Po Tha 
made a marriage with a young woman. | regret to 
have to differ from the learned Judge on this question 
of fact. This was a great occasion in U Po Tha’s life 
and he would expect all his relatives to attend the 
function, and would certainly be very annoyed with 
any of them who absented himself. U- San Chein was 
at that time merely an under-broker working under 
U Po Tha, and U Po Tha could have brought U San 
Chein’s business to an end at any moment, and there- 
fore U San Chein was not in a position to give offence 
to U Po Tha, and I feel quite sure that on this occasion, 
even if he had any feelings about the matier, he would 
have “ pocketed” those feelings and would have gone 
to Mandalay. But, apart from that consideration, 
Daw Pu’s own mother and sister, Daw Min Thu 
and Daw E Mya, both went, and her own brother 
U Aung Gyi stayed away because of ill-health, Seeing 
that Daw Pu’s blood relations did not object to this 
subsequent marriage of U Po Tha, why should U San 
Chein object thereto? In my opinion, the suggestion 
put forward by the respondents is most unconvincing. 
Moreover, I think that the learned trial Judge has not 
given proper weight to the evidence of the two 
independent witnesses who were examined on commis= 
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Daw E Byu and Maung Hla Maung, Ma Thin Hlaing, 
Daw E Kin, Daw Hnin Yin, U Tun Si, U Pe and 
Ma Nyein, who have all given evidence about these 
donations, visited Mandalay Hill together, and that this 
donation of Rs. 200 for the construction of the two 
compartments was made on behalf of U San Chein and 
Daw E Byu, while a further donation of Rs. 100 for 
the construction of one compartment was made on 
behalf of Maung Hla Maung and Ma Thin Hlaing. 
The respondents’ case is that U San Chein did not go 
to Mandalay at all. A number of witnesses, namely, 
Maung On, Ma Sein, U Po Yin, Saya Kha, Daw Kin 
and U Po So, have been examined and have given 
evidence that U San Chein was not a member of the 
party which went to Mandalay. The respondents’ 
evidence is entirely silent as to the visit to Mandalay 
Fill. The respondents set up that U San Chein did 
not attend these functions at Mandalay because he was 
annoyed with U Po Tha, who, within six months of the 
death of his wife Daw Pu, married a young dancing 
girl named Ma Ngwe Sein. ‘That marriage occurred 
some four or five months before the function at 
Mandalay. I have already referred to the witnesses 
Maung On and U Po Yin. Ma Sein, who is slightly 
related to the respondents, is a highly interested 
witness because she is in possession of a house belong- 
ing to the estate of U San Chein and also of certain 
paddy lands belonging to that estate, and she refused to 
give up possession to the recetver who was appointed 
in connection with this litigation. Her sole means of 
sustenance are the rents and profits which she derives 
from this paddy land. She is therefore most interested 
in the success of the respondents. Daw Kin. is the 
mother of Ma Ngwe Scin. She does not set up that 
U San Chein did not go to Mandalay ‘because he was 
annoyed with U Po Tha on account of the marriage 
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and his wife, did acknowledge that Ma Thin Hlaing 
was their keitfima daughter. 

In October, 1912, U Po Tha paid for the complete 
regilding of a pagoda of considerable size at Mandalay, 
and for the libation ceremony connected with this 
religious gift a very large party of U Po Tha’s relatives 
and friends went with bim to Mandalay by special 
train. This was an extremely important occasion in 
U Po Tka’s life. It is admitted that Daw E Byu, 
Maung Hla Maung and Ma Thin Hlaing went on this 
visit to Mandalay. It is said on behalf of the respond- 
ents that U San Chein did not go, and to the evidence 
on this point f will refer in a moment. While they 
were at Mandalay, members of U Po Tha’s party made 
pilgrimages to Mandalay Hill. At that time U Khanti, 
the monk in charge of the Hill, was constructing steps 
and a covered way over those steps from ihe foot to 
the summit of the Hill. He was doing this by collect- 
ing donations from pious persons who visited the Hill 
at the rate of Rs. 100 for the construction of what 
may be called a single room or compartment, that is, 
one step and the covered way over that step. Asan 
inducement to visitors to give donations for this 
purpose, U Khanti had inscriptions painted on boards 
giving the names of the persons who had contributed, 
and each person’s ‘‘ board”, if | may so term it, was 
hung in the compartment for the construction of which 
he had contributed. These boards are still there. In 
two compartments there are boards bearing the 
inscription ‘“ Dedicated by Kyaungtaga U San Chein, 
Kyaungama Ma E Byu, and their daughters Ma Thin 
Hlaing and Ma Nyein Me-of Pazundaung, Nyaungdan 
Quarter, Rangoon” ; and in another compariment there 
is an inscription to the effect that it was given by 
Maung Hla: Maung and Ma Thin Hlaing and their 
children. The respondents have had to admit that 
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he had given each of them a set of jewellery and that 
they would inherit the whole of his property when he 
died, and therefor: there was no reason for him to 
make any fuitie: gif For the respondents only two 
witnesses lie suiclanything about this marriage. One 
is Maung ©.:, who is anephew of Aung Gyi and whose 
daughter o .2 # large debt to U San Chein’s es 
and therefor. i. highly interested witness. Theo 
is U Po Via, whe isa person of no substance. ‘Ti 

two Willignses tend that the wedding was not 















was not present Whether U May Oung was present 
or not is a matter ef little isaportance, butin the course 
of his evidviice U Po Yin gave away the whole of the 
respondy casy ou this point, He was asked in 
cross-cxamitsiion whether it was not true that a sum of 
Rs. 6,000 wis brought by the bridegroom’s side to the 
wedding. and he at ouce toll into tbe trap and said that 
the sum meulioved was Rs. 5,000 and not Rs. 6,000, He 
then tried to qualify his evidence by stating that he did 
not hear this sum mentioned at the wedding but he 
heard it mentioned prior te the wedding, when he was 
invited to attend. Quite clearly, if this sum was being 
brought as kenwin by the bridegroom, that fact must 
have bec mentioned at the wedding itself, and when 
it was mentioned it would be absolutely incumbent on 
U Sau Chein, in whose house the wedding was taking 
place aud with whom the bride was living, to make 
some reply. Ordinarily F should not be prepared to 
place any reliance on ora! evidence of an alleged oral 
admission, but it seems to me that, in the state of the 
facts regarding this wedding, U San Chein must have 
made some statement in reply to the announcement 
that the bridegroom was contributing Rs. 5,000; and. 
conscquently | think it has been satisfactorily proved 
that at the wedding U San Chein, on behalf of himself 
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other disputed incidents which, if truc, cannot be 
explained on any other basis ; to these incidents 1 will 
now make a brief reference. 

Maung Hla Maung, who married Ma Thin Hlaing, 
did not come of an impoverished family ; his brother 
U So Hlaing (who has given evidence in this casc) was 
the head broker of the Arracan Company, Limited, and 
occupied the same position in that company as \! Po 
Tha did in the firm of Steel Brothers and Company, 
Limited. The evidence in regard to the marriage 
shows that it took place after considerable. negotiation 
and that it was arranged that Hla Maung should bring 
a sum of Rs. 5,000 as kanwin to the marriage. The 
witnesses for the appellant in regard to this marriage 
are Mating Hla Maung, her father; Daw E Kin and 
Daw Hnin Yin, her maternalaunts ; U Tun Si, husband 
of Daw Hniin Yin ; Daw Kyiti and U So Hlaing, sister 
aiid brother of Mauig Hla Maung ; and Daw Thin and 
U Sih, who are independent witnesses. They state 
that about two or three hundred guests attended the 
wedding and it was certaitily held on a considerable 
scale. According to them, the chief person on Maung 

la Maung’s side was U May Oung, who subsequently 
became a Judge of this Court and after that the Home 
Member of the Goverhot’s Council, and on Ma Thin 
Hiaing's side U Po Tha, who about 1923 received the 
honoar of Knighthood and was the first non-official 
Burihan to receive this honour. These witnésses say 
that at the wedding U May Oung made a speech on 
behalf of the bridegroom and referred to this kanwin 
gift of Rs. 5,000, and asked what the bride’s side 
intended to dé im the matter. U Po Tha then asked 
U Safi Chein to take a Statement, and in reply 
U Sai Chein said that he was paying the expénses of 
this Cefethoriy ; that the two gifls Ma Thin Hlaing and 
Ma Nyéih Mé were his keittiina adopted daughters ; that 


1941] RANGOCN LAW REPORTS. 


is said to have bee an adopted daughter. They 
continued to live in U San Chein’s house, but 
Ma Nyein Me survived tic marriage for less than a year. 
Still Maung Hia Mauny continued io reside in that 
house and to work witii 1) San Chein. In 1918 Daw E 
Byu died, and U Sau Chein, very soon after her death, 
hecame a recluse and wit and lived in a zayat on the 
slopes of the Shwedavor Pagoda. He resided on the 
slopes of the pagoda ust Ins death in 1938. But 
Maung Hla Maung continued to live in U San Chein’s 
house for about eight months after U San Chein had 
withdrawn himself. He then married a third wife frora 
Pegu and went and lived at Pegu. The appellant 
remained in the care of her aunt, Daw Hnin Yin. 
These are admiticd facts. Ti is said on behalf of the 
respondents that tlicy do uot prove a course of conduct 
wich is inconsistent with any other supposition than 
that Ma Thin Hlaing was a keiltima adopted daughter, 
and thal they can be cxplained on the footing that 
Ma Thin Hlaing was a half-sister of Daw E Byu, and 
was brought up as such by U San Chein and Daw E 
Byu, in preference to leaving her with a step-mother, 
on her father’s remarriage. This argument involves a 
misconception of Jaw. Since the appeliant has set out 
to prove her mother's adoption as having taken place 
on a distinct and specified occasion, it is quite 
unnecessary for her to prove any such course of 
conduct, and these facts are appealed to as corrobora- 
tive of the evidence regarding the actual adoption ; 
although I do not see how the entry of Maung Hla 
Maung into U San Chein’s house after his marriage 
with Ma Thin Hlaing, and his participation and 
assistance in U San Chein’s business, for no more 
reward than the maintenance of himself and his wife 
and child, can be explained except on the hypothesis 
thai he was U San Chein’s son-in-law. And there are 
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where his family and his daughters’ husbands continued 
to reside and he himseif lived from time to time. Itis 
alleged that the adoption of Ma Thin Hlaing took place 
shortly after this third marriage, in the year 1896, and 
there is evidence to show that at about the same time 
Daw Hnin Yin and her husband, U Tun Si, adopted 
the youngest child of U Shwe Ya’s second marriage, 
Maung E Pe. Now U Shwe Ya was’a well-to-do man, 
and could afford to maintain two families. Yet at a 
very early age, when she was not more than four or five’ 
years old, and Daw E Byu was about twenty, Ma Thin 
Hlaing went to live inthe house of U San Chein and 
Daw © Byu and lived with them until her death. She 
was treated as a member of the household, had jewellery 
and wore good clothes. She died of plague in 1916. 
She married one Maung Hla Maung in 1908. The 
marriage took place at U San Chein’s house, not at 
U Shwe Ya’s house, although the latter still had a house 
close by. U Shwe Ya did not even attend the wedding, 
which was celebrated at the cost of U. San Chein 
and Daw E Byu on a considerablé scale. After the 
marriage, Maung Hla Maung went to live in U San 
Chein’s house, in accordance with the ordinary 
Burmese custom, of which there has been considerable 
evidence in this case, that in the early years of marriage 
the married couple live in the house of the bride’s 
parents. Maung Hla Maung joined U San Chein in 
the latter’s business and worked with him, but not asa 
partner nor as a salaried employee. Ma Thin Hlaing 
and Maung Hla Maung continued to live with U San 
Chein and Daw E Byu until ihe former died. In 1911 
they had a daughter, the appellant Ma Nyun Yin, and 
she was born and brought up in this house. About 
five months after the death of Ma Thin Hlaing, Maung 
Hla Maung married Ma Nyein Me, another girl who 
had been brought up in U San Chein’s house and 


ERT 


1944] RANGOON LAW REPORTS. 


U San Chein was the adopied soa of U Paik and 
Daw Min The. Their natural children were Daw Pu, 
U Aung Gyi and Daw E Mya. Daw Pu married 
U Po Tha, whose name, as the most famous member of 
the family, figures prominently ia thiscase. DawE Byu 
was the daughter of U Shwe Ya by his first wife 
Daw Paw. He was a wuch-married man, anc had not 
less than seven wives in the course of his life. Daw E 
Byu was his only child by Daw Paw. After the latter’s 
death he marricd her sister, Daw Thai Nu, by whora 
he had a number of children. The two survivors of 
these children, Daw E Kin and Daw Hain Yin, have 
given evidence for the appellant. The youngest of the 
family were Ma Thin Hlaing and Maung E Pe. 
Daw Thai Nu died soon aller giving birth to Maung 
E Pe, and when Ma ‘Thin Hiaing was less than two 
years old. 

In the year 1891 U San Cheiu married Daw E Byu, 
and after the marriage they lived in U Shwe Ya’s housein 
Yexyaw quarter for about two years. Atthetimeof the 
marriage Daw E Byu was only about-sixtecn years of 
age. During the time that the young couple were living 
in U Shwe Ya’s house, Daw E Byu’s mother died and 
Daw E Byu became the orasa daughter end assumed 
the responsibilities of the family. Then when she was 
about to have a child Daw FE Byun and Chein 
moved to a house in Nyaungdan guarter which they 
had built for themselves. This child, which was born to 
Daw E Byu, lived for only forty days. Meanwhile 
U Shwe Ya’s house in Yegyaw quarter was destroyed. 
by fire, that was in the year 1895, and he and his 
family moved to a house in Nyaungdan quarter, close 
to U San Chein’s house. Soon afler this 0 Shwe Ya 
marricd his third wife, Ma Thin Htone. He lived with 
this wife at Phagu village, in the Syriam township, but 
he still maintained his house in Nyaungdan quarter, 
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confusion of thought the learned trial Judge las failed 
properly to appreciate the effect of somc of the 
evidence, and in particular has given too much weight 
to evidence of events, and statements and conduct of 
the deceased, occurring after the death of Ma Thin 
Hilaing, the mother of the appellant. The learned 
Judge has also, I think, with the greatest respect, not 
correctly appreciated the case put forward on behalf of 
the appellant. He has dismissed the appellant’s claim 
because she has not proved a course of conduct by 
U San Chein towards her mother which is inconsistent 
with any other supposition than that her mothcr was 
the keittima adopted daughter of U San Chein. But it 
was unnecessary for hertodoso. She has endeavoured 
to establish the factui of adoption by proving that ihe 
adoption took place on a distinct and specified occasion, 
and evidence of statements of U San Chein and 
Daw E Byu, and of their conduct towards Ma Thin 
Hlaing, subsequent to that occasion, has been led for 
the purpose of corroborating the evidence of the 
witnesses who allege that they were prescnt when the 
adoption took place, in order to persuade the Court of 
the truthfulness of the evidence of these wilnesses, but 
not to prove a course of conduct which would by itself 
suffice to establish the factumt of adoption, even in the 
absence of any evidence regarding a specified occasion 
on which the adoption took place. It seems to me that 
when these considerations are borne in mind the 
evidence recorded at the trial assumes an entirely 
different aspect and leads to conclusions contrary to 
those at which the learned trial Judge has arrived. 

I now turn to a consideration of the evidence, but 
in view of the exhaustive analysis of the evidence which 
my Lord the Chief Justice has made, it is unnecessary 
for me to do more than touch upon.some of the salient 
points. 
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statements or cur sie i,t: required. The child is taken 
on this occeasicu i: ion with a view to inherit “for 
better or for we: 1 phrase is an almost literal 
translation of tis: word. commonly used by the natural 
parents in giv child and by Uic adoptive parents 
in taking tie ow such an occasion; and an 
adoptive pa viv tay subsequently repent of his 
act, cannot ¢ Hoof lis responsibility towards 
his adopted clit! o: deprive the latter of his right of 
inheritance by subsequent conduct or by failing during 
the subsequent od of hig life to acknowledge the 
relationship oz the adopted child as a natural child 
would be treated Recently, in the case of Ma Kyia 
Sein and othevs v. Mas:wnp Kyin Hiaik (1), the question 
as to how the tir between the adoptive parents and a 
keittima adepicd chit} can be broken fell for decision, 
and it was held that the relationship betwecn an 
adoptive parent and his adopted child cannot be 
terminated by the unilateral act of the parent. 

In the argument on behalf of the respondents before 
us there appeared to be considerable confusion of 
thought regarding the claim of the appellant, Ma Nyun 
Yin, and submissions were made which were without 
basis except on the footing that Ma Nyun Yin was 
claiming to be herself the adopted daughter of U San 
Chein, and thet has never been her case. ‘ parse of 
the evidence rei ‘ of 
the learnec c also seeta to show that the sarne 
confusion exi * the trial, and that it was net 
kept steadfastiy in mind that Ma Nyun Yin was clai 
not as adopted desreceg, but as the only legitizmate 
child of a deceased adopted daughter, who had 
predeceased her adoptive father. With the greatest 
respect, I venture the opinion that because of this 
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= 
adoption. One may go further and say that, though adoption is 2 
fact, that fact can either be proved as having taken place on 2 
distinct and specified occasion, or may be inferred from a course 
of conduct which is incénsistent with any other supposition. But 
in either case publicity must be given to the relationship, andl it is 
evident that the amount of prcof of publicity required will be 
greater in cases of the latter category, when no distinct occasion 
can be appealed to.” 


And further (1): 


“Tt would have been easy for the parties, by means of an 
actual, though not ceremonial, adaption in presence of witnesses , 
to havé precluded the raising of subsequent questions, Where 
that has not been done, and where the fact of adoption is left to 
be inferred from past statements and conduct, it is, in their 
Lordships’ opinion, a salutary rule that adequate proof of publi- 
city or notoriety of the relationship should be insisted on.” 


This decision was followed by Maung Kin J. in the 
case of Maung Scik v. Ma Thit Pu (2), the aaah note of 
which reads as follows : 


“Ttis only when the fact of adoption is left to be inferred 
from past statements and conduct that adequate proof of 
publicity or notoriety of the relationship should be insisted upon. 
When there are admissions of the adoptive parents and the 
positive evidence of persons present at the adoption no further 
proof of publicity-is required.” 


With the greatest respect, this is, in my opinion, 4 
correct statement of the law. Where the party alleging 
the adoption relies for proof thereof on an actual giving 
and taking of the child in adoption, and satisfactorily 
establishes that the child was given and taken in 
adoption in the presence of witnesses on a distinct and 
specified occasion, and this giving and taking of the 
child was made known at the time to all those likely to 
be: concerned, no further proof of the publicity or 
notoriety of the relationship, as evidenced by subsequent 





(1) Zbid-at 124, (2) 9 B.L.T, 154. 
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In Book X of the Manukye Dhammathat (Richard- 
son’s translation, at page 319) ihe twelve classes of 
children are stated. Of these, six classes are entitled 
to inherit and six are not entitled to inherit. The fifth 
class of children cutitled to inherit are ‘ Children 
obtained by request from their parents and adopted 
publicly.” These are the keiftima children. The law 
in regard to such publicly adopted children has been 
stated by the late Mr. Justice May Oung in his well- 
known work entitled “ Leading Cases on Buddhist 
Law” (2nd edition, page 141) in the following words : 


“ The best evidence of an adoption is as to what actually took 
place when the child was taken over by the adoptor. A deed 
may have been drawn up and executed: public announcement 
may have been made to relatives, neighbours, friends and others 
ata ceremony held for that or any other purpose ; the fact may 
have been advertised in the press or information purposely 
circulated lo the whole village or neighbourhood ; or, at the very 
least, a few elders may have been called in to witness the handing 
over of the child. Proof of any of ihese, or, perhaps, other acts 
.of volition would be sufficient to enable the Court to pronounce for 
the adoption. And it may safely be held in all such cases that it 
is of the keitlima variety on account of the formality observed. 
Indeed, when the formal handing over has been made by one or 
both of the natural parents, it would be impossible to believe that 
he or she or they would have allowed a transfer in the way of 
adoption of any inferior kind.” 


Mr. Justice May Oung’s work is an authority of 
established repute, and this statement of the law was 
quoted and adopted by a Bench of this Court in 
Ma Mu and others v. U Nyun (1). 

In Ma Ywet v. Ma‘Me and Ma Mi (2) their Lord- 
Ships of the Privy Council said : 


“Tt has already been laid down by this Board that, according 
to the law of Burma, no formal copgeny is necessary to eaiistitate 





(1) (1934) LL.B, £2 Ran, 634, 6. (ZF 5 L.BLR. 118, 123. 
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[As regards Maung Saw Maung’s claim his Lordship 
agreed with the learned trial Judge that it was without 
any foundation. ] 


The result therefore is that the two appeals of 
Ma Nyun Yin (Nos. 78 and 79 of 1940) succeed, and 
the judgment and decree of the Original Side of this 
Court in Civil Regular No. 120 of 1939 and the order in 
Civil Miscellaneous No. 77 of 1939 are set aside, and 
instead thereof there will be a decree directing that 
letters of administration to the estate of U San Chein 
shall be granted to Ma Nyun Yin on her furnishing 
security to the satisfaction of the Registrar, Original 
Side, and giving the usual undertakings regarding the 
filing of inventory and accounts, and the application of 
Ma Chit for a succession certificate to collect the debts 
due to the estate of U San Chein is dismissed. As 
regards the costs, Ma Nyun Yin must have her costs 
against the respondents in her appeals both in this 
Court and in the original Court in both cases, advocate’s 
fee for the two appeals together to be thirty gold 
mohurs for the first day and ten gold mohurs for each 
succeeding day of hearing; and the appeals are 
certified for two counsels, , 

Maung Saw Maung must pay to the respondents in 
his appeal costs both in this Court and in the original 
Court, advocate’s fee for his appeal twenty gold mohurs, 


Dunk ey, J.—I have had the advantage of reading 
the judgment of my Lord the Chief Justice, and I am in 
complete agreement with the conclusions at which he 
has arrived; but in view of the importance of this 
litigation I think it is desirable that I should state my 
Teasons in my own way for arriving at these conclusions, 
even at the risk of some repetition. I propose to deal 
ofirst with the two appeals of Ma Nyun Yin. 
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Summarizing ali this evidence I have come to the 
conclusion, respectfully differing from the learned trial 
Judge, that the facta: of adoption has been established 
and that therefore the appeals of Ma Nyun Yin should 
be allowed. Though the available evidence as to what 
took place in 1896 is necessarily scanty after this long 
lapse of time and proceeds, at least in the main, from 
interested sources, itis corroborated by the following 
matters, namely (1) evidence of acknowledgment of the 
adoption by the adoptive parents at the marriage of 
Ma Thin Hlaing and subsequently ; (2) the living of 
U Hla Maung under U San Chein’s roof asa son-in-law 
would do with his wife’s parents ; (3) the entries in the 
books on Mandalay Hill showing Ma Thin Hlaing as a 
daughter of U San Chein ; and (4) the steps taken by 
U San Chein te ensure that U Aung Gyi should not be 
left unprovided for at his death. I regard the negative 
evidence of the witnesses on which the Judge placed so 
much reliance as of little importance, since when it is 
examined it becomes apparent that they were not 
persons likely to have known whether Ma Thin Hlaing 
was adopted or not. In Ma Kyin Sein v. Maung Kyi 
Htaik (1) my learned brother Dunkley explained 
(at page 791) the value of evidence given by persons 
who were likely to know the true situation, but this is 
almost the converse case. These witnesses establish 
no more than an absence of a desire on the part of 
U San Chein to refer to his granddaughter or to his 
deceased daughter Ma Thin Hlaing, and I do not think 
that their evidence can throw any justifiable suspicion 
on the rest of the evidence brought on the plaintiff's 
behalf. 
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acquainted with U San Chein at this late stage could 
not know about the adoption of her mother.] 


His Lordship continued : 
Aimost the last business transaction of his life was 
to put Rs. 50,000 in this joint account in Lloyds Bank 


"in the name of U Aung Gyi and himself. This would 


be a needless precaution if he knew that U Aung Gyi 
would get his estate, but very easily to be understood if 
he were irked by the reflection that Ma Nyun Yin 
might establish her present claim, whatever he might 
do or say. In this case there can be no question of the 
forfeiture of the right to inherit owing fo failure of the 
appellant or her mother to perform filial duties towards 
U San Chein. It cannot be suggested that her mother 
was lacking in the performance of filial duties and a 
grandchild’s right to’ inheritance is not conditioned by 
the performance of any moral obligation which he 
or she may owe to a grandparent. See U Sein v. 
Ma Bok (1). 

Some argument was devoted to the wording on the 
invitation card alleged to have issued at Ma Nyun Yin’s, 
wedding. The plaintiff's witnesses deny that any such 
card was ever issued and contend that it was fabricated 
for the purpose of this case. It bears no reference to 
U San Chein at all, and it is said that if he had been her 
grandfather he would have been mentioned since he 
was well to do and highly respected. It is not easy to 
say whether it is a genuine production or not, but 
in any case it contains the names of Sir Po Tha and 
Lady Po Tha as her uncle and aunt or perhaps as 
the uncle and aunt of Daw Hnin Yin. They were the 
important people and as U San Chein had retired from 
social life some years previously I regard the card as 
of little significance. 

(1) (1933) LL.R. 11 Ran. 158, 161. 
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was actually there when in fact he was not, still Daw E 
Byu was admittedly there. If it were she who caused 
these entries to be made she might well be doing so, 
not only on her own behalf but on behalf of her 
husband, by reason of the fact that the real adoption 
had taken place long before. 

In the trial Court the tendency scems to have been 
to find out what a number of highly reputable people 
thought after U San Chein’s death in 1938 and to 
approach the evidence of long past events with great 
suspicion because of their lack of knowledge of any 
adoption. But from the evidence of events prior to 
and including the visit to Mandalay Hill I am of 
opinion that the plaintiff made out a very strong prima 
facie case; the circumstances of her marriage, the 
dwelling of her husband under U San Chein’s roof, and 
the entries in U Khanti’s books all affording valuable 
corroboration of the account given by her witnesses of 
a formal ceremony of adoption in 1896. 


{ U San Chein put up several religious buildings in 
Rangoon after the death of his wife with the inscription 
that they were the gifts of himself and his wife. Ma 
Thin Hlaing’s name did not appear in the inscriptions 
but the explanation was that she had died in 1916 before 
the buildings were put up and there was no evidence that 
there was any usage to put in a deceased child’s name 
though a deceased wife’s name may be inserted. 

In about 1928 Ma Nyun Yin (who was staying with 
her aunt) eloped with Ko Chan. The evidence was that 
‘matters were smoothed over and U San Chein gave 
Rs. 1,000 and was present at her wedding. In his last 
illness he had sent for Ma Chit. It is likely that U San 
‘Chein did not like his grandchild to succeed to his 
estate and there was an estrangement between them. 
This explains how gentlemen of repute who became 
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Laclied Meritorious deed of Kyaungiaga U San Chein, Kyaungaina 
MaNyux Ma E Byu, daughters Ma Thin Hlaing and Ma Nyeiu May of 

Aas Nyaungdan Pazundaung Rangoon.” 
Ma Kum, a = 

pean It is customary to put up name boards with the 
Rosrets; names of donors inscribed thereon, his Lordship 


remarked, and it is beyond all question that a name 
board was put up and that on it Ma Thin Hlaing 
was described as the daughier of U San Chein and 
Daw E Byu. ” 

The respondents admitted that Daw E Byu had 
gone up to Mandalay but denied that U San Chein had 
also gone up. His Lordship rejected the theory that 
U Hla Maung had falsely given instructions for the 
inscription. ] 


His Lordship said : 

Having arrived at the conclusion that U San Chein 
did not go to Mandalay Hill at all, and indeed never 
even accompanied the party to Mandalay for the gilding 
of the pagoda, the learned Judge has dismissed these 
entries and the resulting inscription from further 
consideration. I cannot help thinking that inasmuch 
as both the husband and wife must consent to the 
facium of adoption the learned Judge concluded that 
this evidence was valueless if U San Chein was not 
actively associated in person with these transactions at 
Mandalay Hill. But the plaintiff does not seek to 
prove an adoption by a formal act to which publicity 
was given on Mandalay Hillin 1912. Her case is that 
her mother had beén adopted formally and publicly 
in 1896 and that the evidence supporting this is 
corroborated by the entries in U Khanti’s books ata 
much later date. Assuming that the witnesses who 
testify to U San Chein's presence are mistaken, and 
have grown to persuade themselves after this long lapse 
of time and bearing in mind the book entries that he 
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persons that the bride was her heitlima adopted 
daughter. A most important point was that U Hla 
Maung continued to live in U San Chein’s house. He 
worked for his father-in-law and was provided with 
sustenance for himself and his wife and with ample 
pocket money. When his first wife died in 1916, 
about five months later he married Ma Nyein May who 
was his younger sister-in-law by adoption and continued 
to live with U San Chein till her death which occurred 
within a year. He left the house only when he married 
his third wife Ma Thaung of Pegu in 1919. 

The next corroborative evidence of importance was 
the alleged visit of U San Chein and Daw E Byu with 
the two daughters and U Hla Maung to Mandalay Hill 
on the occasion of the gilding of the Kuthoedaw Pagoda 
by Sir Po Tha in 1912 who invited a large party of 
friends and relations. They went and visited U Khanti, 
the hermit on Mandalay Hill and made offerings. 
U Khanti gave evidence on commission and said : 

“ When the gilding of Kuthoedaw Pagoda was made U Po Tha 
was present. That was in the year 1274 as shown in the book 
Exhibit A” (Now 1274 would be 1912 A.D.) “ G San Chein and 
Daw E Byu were present and they made donation as per entry 
made in the book. Ko Hla Maung and Ma Thin Hlaing also 
made donation and the fact was récorded in the book as shown in 
the entry.” 

The relevant entries are as follows : 

“On 4th waning of Thadingyut Paya-amagyi Daw Thu of house 
No. 13 Nyaungdan Pazundaung Rangoon—2 compartments, 200 ; 
Sandawdwin Tazaung-ama Ma E Mya and daughter Ma Nu No of 
house No. 14 Nyaungdan Pazundaung Rangoon—1 compartment, 
100; Kyaungtaga U San Chein, Kyaungama Ma E Byu, 
daughters Ma Thin Hlaing and Ma Nyein May of house No. 13 
Nyaungdan Pazundaung Rangoon—2 compartments, 200’; 
then follows : 

“Maung Hla Maung, Ma Thin Hlaing and children of house 
No. 13 Nyaungdan Pazundaung Rangoon—1 compartment, 100. 

* * 
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i948 sister who had Jost her baby threes years back wanted. 
Ha Nav to act as mother to her younger sister, there being no 
one to take care of the child, and the father of the child 
“stipulating that the child should be taken in hetitima 
ae adoption. 

; The persons who gave evidence of the formal 
ceremony of adoption were Daw Hnin Yin and her 
husband U Tun Si, Daw E Kin (both half sisters of 
Daw E Byu), U Pe (a cousin of Daw E Byu) and Daw 
Thin whe wes not related to the parties. His Lordship 
held that their evidence was not conclusive but was 
not to be brushed aside, It needed corroboration by 
evidence of the course of conduct of the parties on 
subsequent occasions. 

The first piece of corroborative evidence in favour 
of the keittima adoption of Ma Thin Hlaing was 
afforded by the events surrounding her marriage in 
1908 to U Hla Maung. Although the house of her 
natural father was close by, the marriage took place in 
Daw E Byu’s house and the natural father, never 
attended it. After the marriage, U Hla Maung came to 
live under the roof of U San Chein and Daw E Byu. 
His Lordship quoted Sir Lancelot Sanderson in Maung 
Ba Pe v. Maung Shwe Ba (1) 

“the learned Judges of the Chief Court in Lower Burma held 
that for a young man on his marriage to go and live with his 
parents-in-law was strictly in accordance with the Burmese 
custom.” 

There was reliable evidence to show that the. 
bridegroom was bringing Rs. 5,000 as his marriage 
portion and Daw E Byu said they were bearing the 
expenses of the festivities, whilst U San Chein said 
“T have got two daughters as heirs; except these two 
daughters who else would be entitled to inherit my 
estate.” At the marriage, Daw E Byu told several 
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before the question in dispute was raised. But no 
section of the Evidence Act admits evidence of the 
current talk of « neighbourhood, for the very good 
reason that a man’s neighbours may be and often are 
quite misinformed as io his private affairs, and thal 
their opinions are parcly conjectural, unless they are 
derived from some oa Jedge of the 
question at issue. HH sus wu he can come 
to the Court and st: re facts on which he bases his 
opinion ; if heis dead his special knewledye must be 
shown to exist before any statement made by him prior 
to the controversy is admitted in evidence. 

It appears from what has been set down upon the 
record that there was a good deal of surprise after 
U San Chein’s death at the claim of the plaintiff. A 
great many persons whe gave evidence in this case had 
never heard of her. Stilithe question remains whether 
long before these persons came te have their conversa- 
tions with U San Chein he had not adopted her mother, 
It is very important to notice, and I think that at times 
it has been lost sight of in this case, that the real issue 
relates to events long before U Sau Chein entered the 
zayat in 1919. There was, in the evidence, a tendency 
to consider how U San Chein behaved to the plaintiff, 
but this is quite a secondary matter and I do not 
regard it as a determining factor in disposing of her 
appeal. If undue weight has beech attached to it no 
small part of the blame lies in the urgency with which 
the plaintiff herself put forward this part of her case, _ 

With these preliminary remarks { pass on te 
consider the evidence called in support of the formal 
adoption ceremony in or about 1896. 


[His Lordship discussed the evidence. Although 
Daw E Byu at the time of adoption was only twenty 
years of age and Ma. Thin, Hlaing about six years old 
there was nothing inherently improbable that the elder 
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relationship of one person to another is a relevant fact, 
if that opinion is expressed by conduct. Evidence may: 
therefore be given as to the behaviour of the parties. 
between whom the relationship is alleged to exist 
towards each other and as to the treatment accorded to- 
them by others. But further than that it cannot go- 
unless it is admissible within the fifth and sixth clauses 
of section 32° of the Act. Witnesses cannot be allowed 
to speak as to current gossip in the neighbourhood of 
the existence of a relationship or of the absence of 
any relationship at all. 

So. far as oral testimony is concerned, therefore, 
those who had opportunities of seeing the treatment _ 
accorded by U San Chein and Daw E Byu to 
Ma Thin Hilaing, or by other persons to Ma Thin Hlaing, 
can come to the Court and describe such treatment. 
And the Court will consider such evidence as relevant 
under section 50, and will seek to infer from the conduct 
described a conclusion as to the existence or non-exist+ 
ence of the relationship. Once there is evidence which 
is conclusive in establishing the fact of a public adoption 
by means of a formal ceremony, no necessity exists for 
further evidence on the point; and no amount of 
negative evidence pointing to the lack of such relation- 
ship by reason of subsequent conduct can affect the 
conclusion unless, indeed, it is directed towards. 
showing the breaking of the adoptive tie. If, however, 
the evidence in support of a public adoption is scanty,. 
or in other ways of doubiful value, the Court will 
consider the effect of the evidence given under 
‘section 50 in order to assist it in forming a conclusion 
as to the existence of the alleged relationship. 

Section 32 clause 5 admits oral evidence of state- 
‘ments by deceased persons as to relationship by blood 
marriage or adoption, provided they had special means. 
of knowledge, and provided the statement was made 
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scholarship and piety. Hie came to know U San Chein 
in 1919 when the latter first came to the zayat shorily 
after Daw E Byu’s death. “ U San Chein said he had 
already lost his wife and that he had no children.” 
(This was three years afie: Ma Thin Hlaing’s death.) 
“ We said, ‘Tam alone and | have made up my mind 
to lead a pious life.’ ‘This witness was most careful 
to confine himseli te siuiemunts within his owr: 
knowledge. He never saw or heard of Ma Nyun Yin 
and U Sau Chein never rucniiuned that he had adopied 
any child, U Kalayans aa one occasion suggested i! 
he should do so, but he replied “ What is the use of 
my adopting anyone now ?” 

Now ali this evidence greatly impressed the learned 
Judge against the plaintiff Ma Nyun Yin. It certainly 
appears to me thal when he came to consider her case 
as a whole he approached if from the point of view that 
so many persons of integrity had either stated they 
never head of any adoption, or that during the list 
years before U San Chein’s death they believed 
U Aung Gyi to be his heir, that the story told by the 

jaintifi's witnesses of what happened in 1896 was 
bound tu be false. 

But I have not approached the question at issue im 
this way, First of ali it appears to me that the 
ptobative value of all this evidence is small though the 
truthfulness of those who gave it is beyond question. 
As I said in Maung Maung v. Ma Sein Kyi (A) 
“a reputation can only be established by admissible 
evidence” and section 50 of the Evidence Act excludes 
evidence of mere rumour or gossip to the effect that an 
adoption has taken place or that such and sticha person 
has no adépted child. ‘The opinion of anyone whe lias 
special means of knowledge as to the existence of the 
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2968 done was to ensure that if he survived U San Chein he 
MaNvon would receive a substantial sum. The statement of 
ae U San Chein that he had already made this provision 
Ma Kym. for his brother must have been made within a very 
Roserts, short time of his death, when Ma Thin Hlaing had beer 
Cl. : a 
dead for over twenty years. There was no need for 
U San Chein to make such provision for the plaintiff at 
that time: if she was the daughter of his adopted 
keitlima daughter she would be his heiress. 

U Ba Cho gave evidence similar to that of 
U Po Han. He was an old school fellow of and a 
little younger than U San Chein, and gave -his age as 
sixty-six at the hearing early in 1940. He said that 
U San Chein never mentioned to him that he had an 

- adopted child or grandchild, but said his property 
would go to his elder brother. He used to see 
U San Chein at the zayat especially just before his death, 
and it was on his advice that U San Chein made this 
provision for U Aung Gyi. The witness said he told 
U San Chein “although you say that your property will 
go straight to your elder brother there is nothing - 
definitely done for that purpose.” The need to do 
something definite must have arisen through the 
apprehension that U Aung Gyi might not turn out to 
be his brother’s heir after all. : 

When, however, U Ba Cho was asked about his: 
visits at a much earlier date to the house of U San Chein 
and Daw E Byu during the lifetime of Ma Thin Hlaing 
and Ma Nyein May (a cousin who was living in the 
house and who it is said was also adopted) he answered 
“J mean to say I did not see how U San Chein and 
Daw E Byu treated these two girls.” 

Another witness U Kalayanabi-Wuntha is a Buddhist 
monk with the distinction of Aggamahapandita, confer- 
red (as the learned Judge observed) by His Excellency 
the Governor only on such monks as are renowned for 
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a light upon the question at issue. But when it is 
admitted it shows very little. Sometime shortly before 
his death when U San Chein was living on the pagoda 
slopes he gave away a lakh of rupees; and if was 
at this time that he said he had imade adequate 
provision for U Aung Gyi during tin Iietime and 
that on his dealh Aung Gyi would get his 
estate. Moreover it is established in evidence thai 
U San Chein opencd a joint account in his own narae 
and U Aung Gyi’s at Lloyds Bank in Rangoon on 
October 28, 1938, less than a month before his death, 
with the sum of Rs. 56,003. The learned Judge deals 
with this in the following way (p. 24 of the jadgment} : 








‘That U San Cuein did make a gift t¢ Aung Gri is not ir 
dispute. Therefore if) San Chefa was liberal ceough to make 
a gift of Rs 50,000 to his brother by adoption one would also 
expect him to be liberal cnough to make a gift of a similar sim 
(if not a bigger one) to the plaintiff if the plaintiff was really 
grandchild by adoption. He did not do so.” 





With great respect to the learned Judge’s view I 
confess that this argumerit seems surprising to me. 
To begin with, it was not an outright gift but the 
opening of a joint account. U Aung Gyi could not get 
any of this money during U San Chein’s lifetime 
without the latter’s consent ; bul he could draw it out, 
and did in fact do so, after U San Chein’s death. 
If U San Chein knew that his brother cauld get the 
whole of the estate, where would be the necessity for 
making such provision for him? In my view the fact of 
his doing so in such a way goes a considerable distance 
towards proving that whatever U San Chein may have 
said he was well aware that if all the relevant facts 
could be proved U Aung Gyi would not get his estate. 
It is true that U Aung Gyi was in poor health ; that 
would be all the moré reason for making him an 
outright gift but that is not what was done. What was 





the 
M4 Kyix. 


RGEERTS, 
cae 





4 


$8 


104% 


Ma NYUN 
InN 


ve 
Ma EyIn. 


Roperts, 
Ci. 


RANGOON LAW REPORTS. [i944 


was another acquaintance of U San Chein bul he gave 
no evidence of any conversation with him, and could 
carry the matler no further, Finally there was U Po 
Han, a member of the Publie Services Commission whe 
has at one time officiated as a Judge of this High Court. 
He said he knew U San Chein for roughly twenty years 
before his death. (It must be remembered that Ma 
Thin Hlaing died about twenty-avo years before U San 
hein.) Sometimes they passed each other on morning 
walks and would wish each other good day: they had 
no occasion to discuss family affairs. The witness says 
he “would have heard of it” if San Chein had adopted 
any children, and explains that he was rather intimate 
with Daw E Mya (that is San Chein’s sister): she was 
a talkative lady and discussed family matters with great 
relish, and the witness cannot believe that she would 
snot have referred to San Chein’s adopted child or 
children, if he had any. Daw E Mya being now dead 
any such statement by her would be admissible under 
section 32 (5) of the Evidence Act. : 
But it must be remembered that Daw E Mya was 
the sister of U Aung Gyi, and it does not seem likely 
that she would want to give publicity to the fact that 
U San Chein had adopted a half sister of his wife’s and 
that this adopted daughter had died and that a grand- 
child was surviving. a 
U Po Han says that U San Chein declared that his 
estate would go to U Aung Gyi after hisdeath. There 
was some argument as to the admissibility of this 
statement as not referring to the existence of a relation- 
ship within the meaning of section 32 (5) of the 
Evidence Act. However, amongst Burman Buddhists 
who aré incapable of making wills a declaration as to 
the devolution of property may be a declaration as {6 
some degree of relationship, ahd might'also be relevant 
as conduct by the alleged adoptive father which throws 
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evidence it would ‘still be necessary to see whether this 
declaration was a truthful one or was prompted by a 
desire to defeat this appellani’s claim. I make these 
observations at an early stage in this judgment because 
it seems to me that the learned trial Judge attached 
undue weight to the relevance of the evidence given by 
a number of gentlemen whom he described as “ the 
cream of Burmese Society.” They were witnesses 
upon whose testimony the Court could rely without the 
least hesitation, but they were not persons who were 
bound or even likely to have known of the adoption of 
Ma Thin Hlaing if it had taken place. 

Sir U Thwin, a senator, and President of the Burma 
Chamber of Commerce, said be was not well acquainted 
wilh U San Chein pricr to the marriage of U Aung 
Gyi's ddughter in 19142. Ji was after the witness 
became a trustee of the Shwedagon Pagoda in 1921 
that he began to meet U San Chein frequently ; he had 
no occasion to discuss the latter’s family affairs with 
him, and never heard he had any children. 

U Thein Maung, the Advocate-General of Burraa, 
used to mect U San Chein sometimes at the Shwe- 
dagon Pagoda from about 1928 onwards: U San Chein 
never discussed his family matters with the witness ; 
they conversed on matters concerning religion and 2 
trust connected with the Pagoda trusices. Conse- 
quently the witness never heard anything about Ma Thin 
Hlaing. 

Dr. U Setis Vice-Chancellor of Rangoon University. 
He assented to the suggestion put to him that U San 
Chein was a mere acquaintance and noi a particular 
friend. The acquaintanceship dated as far back as 
1913 but at no time did they discuss personal or family 
matters, , 

U Po Byaw is a Director of the Reserve Bank of 
India and a Trustee cf the Shwedagon Pagoda. He 
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publicity or notoriety of the relationship must be satisfaclorily 
proved.” : 

In the other case, that is: io say, where there is a 
formal giving and taking, if it be done privately, 
publicity must afterwards be given to the fact. But 
where the ceremony itself is public the fact of its 
having been so ensures at once and for all time the 
degree of notoriety requisite for the establishment of 
the relationship. 

Ma Thin Hlaing married Maung Hla Maung in 1908 
and the present appellant was born in 1911. Ma Thin 
Hlaing died in 1916 and Daw E Byu died in 1918. 
After the latter’s death U San Chein went into a zayat 
on the slopes of the Shwedagon Pagoda, and though 
he did not take the yellow robe he eschewed society in 
his later years. Much evidence has been directed to 
the course of conduct which he adopted to his grand- 
child after Ma Thin Hlaing’s death until his own death 
in 1938, Ma Nyun Yin and her aunt Daw Hnin Yin 
endeavouring to show that the former was treated with 
generosity and attention by U San Chein, whilst the 
respondents called evidence of conduct which they 
contended would show not only that the alleged 
relationship was far from being notorious at that 
time but that U San Chein was acting in a manner 
inconsistent with Ma Nyun Yin’s present claim. 

In this connection however it must be observed that 
the fact in issue is whether Ma Thin Hlaing was the 
keittima daughter, and not whether U San Chein wished 
to acknowledge the fact after she was dead. Though 
his conduct in the last twenty years of his life may not 
assist this appeliant’s case at all, yet it cannot be 
conclusive in favour of the respondents : even if U San 
Chein were shown to have publicly declared during 
that period that he had never adopted Ma Thin Hlaing, © 
though considerable weight might be attached to such 
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Now does the evidesice produced by the plrintiff prove this 
point satisfactorily 7’ 

The learned fudge examined the evidence and 
stated later (at page 25 of the judgment) ; 

“ What in my opinion clinches the matter is the absence of 
reliable and trustworthy evidence on the questions of publicity 
and notoriety of the relationship of U San Chein with the 
plaintifi’s mother.” 


It is true that he has rejected the evidence of ihe 
plaintiff on the issue of the formal adoption, but he 
seems to have thotight it necessary for the plaintiff to 
prove the subsequent publicity and notoriety of the 
relationship, and to have considered that a want of 
knowledge as to that relationship on the part of persons 
who knew U San Chein in his later years is conclusive 
against the plaintiff-appellant Ma Nyun Yin. 

Now it is true that publicity must be given to the 
relationship, as pointed out by Lord Dunedin in 
Ma Ywet v. Ma Me and another (1). But where a 
formal ceremony of giving and taking in keiltima 
adoption is shown to have taken place in the presence 
of credible witnesses who where summoned in order 
to secure publicity and notoriety to the factum of 
adoption, proof of adoption is complete. Itis not open 
for an adoptive parent who repents of his choice to 
disinherit a keiflima adopted child; or when such a 
child has died, to defeat the grandchild’s claim on his 
estate by conduct which shows a desire to defeat it. In. 
Maung Ba Pe and another v. Maung Shwe Ba (2) 
Sir Lancelot Sanderson said : 

“In Ma Ywel v. Ma Me it was held that, according to the law 
of Burma, no formal ceremony is necessary to constitute adoption. 


The fact of adoption may be inferred from a course of conduct 
inconsistent with any other supposition; but in that case the 





(i) (1909) 5 L.BLR. 118, 123 (P.C.}, (2) (4928) LL.R. 6 Ran, 520, 523 (P.C,}. 
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After the fire U Shwe Ya went to live at Nyaungdan, 
Singapore quarter. U San Chein and Daw E Byu also 
went to live at Nyaungdan but in a separate house. 
Ma Thin Hlaing continued to live with her father 
U Shwe Ya for a short period after this, He 
subsequently married Ma Thin Htun, and was absént at 
Phagu a good deal. He died in 1908. 

The case for the appellant Ma Nyun Yin is that her 
mother Ma Thin Hlaing was formally adopted in the 
presence of elders by U San Chein and Daw E Byu. 
Daw E Byu missed the little girl, and as she had 
no child of her own U Shwe Ya agreed to give her 
Ma Thin Hlaing provided it was understood beyond 
doubt that the adoption was in the keitfina form ; and 
this was agreed to and publicly done. 

If the faclum of adoption in or about 1896 can be 
established then the appellant Ma Nyun Yin would 
succeed in her claim, It is admittedly not easy to 
prove the happening of this event alleged to have taken 
place over forty years ago, but this appellant urges that 
the subsequent course of conduct pursued by U San 
Chein and Daw E Byu corroborates the evidence of a 
formal adoption at an earlier date. 

The learned trial Judge says in his judgment : 

““ Now what is clear is that evenif an alleged heiltrma child 
can refer to a distinct and specified occasion on which he was 
asked for and taken in adoption, he must still prove publicity and 
notoriety of his relationship with his adoptive parents : the publicity 
and notoriety mean the publicity and notoriety of the intention of the 
person who takes the child of another in adoption that the child 
shall inherit. Ma Than Nyunv. Daw Shwe Thit (1). The intention 
can be proved by the course of conduct of the adoptive parents 
towards the adopted child and the admission made by the 
adoptive parents. If the intention of the adoptive parents is that 
the child sball inherit from them on their death they will treat 
the child in the same way as they will treat their natural child. 





(1) (1936) LL.R. 14 Ran. 557. 
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third was Daw E Mya whose son Maung On is a 
witness for the respondents. 

U San Chein married Daw E Byu in about 1891. 
They had a child born in 1893 who died in.infancy at 
the age of five or six weeks. Daw E Byu was born in 
about 1876 and would be about seventeen when her 
baby died. It has not been easy {o get exact dates but 
fortunately there is no substantial disagreement between 
the parties as to ‘the dates on which admitted {acts 
occurred, 

Daw E Byu was the daughter of U Shwe Ya by the 
latter’s first wife Daw Hpaw. Her mother died whilst 
Daw E Byu was a baby and U Shwe Ya married his 
deceased wife’s sister Ma Thai Nu. They had eight 
children (half sisters and half brothers of Daw E Byu), 

Their names were: Daw Hnin Yin (who subse- 
quently became the wife of U Tun Si), Daw E Kin 
(now a widow), Maung Maung, Ma Kyin Kyin, Ma Thin 
Hlaing (the mother of Ma Nyun Yin), Ma E Nyun, 
Maung E Hpe and Ma Sein Net. The only survivors 
of these eight children are Daw Hnin Yin and 
Daw E Kin. 

U Shwe Ya’s second wife Ma Thai Nu died in 1893, 

U Shwe Ya lived at Yegyaw until a fire broke out in 
that quarter. The date of this fire was stated by 
counsel in the trial Court to be 1897, but it is now 
agreed that it was 1895. (U Tun Si in his evidence 
gives the date as 1257 B.E. which would make it 1895.) 
At the time of the fire U Shwe Ya was a widower. All 
his children were living with him including Daw E 
Byu and his son-in-law U San Chein and another 
son-in-law U Tun Si. 

Ma Thin- Hlaing was born about 1890, and was 
about three years old when Daw E Byu’s child died ; 
and Daw E Byu as the eldest daughter brought up 
Ma Thin Hlaing under her father’s roof. 
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interest in the estate with the legal representatives of 
U Aung Gyi, and entitle him to the grant of letters. 
Ma Than Nyun v. Daw Shwe Thit (1). 

Under these circumstances, in order to decide: the 
three applications before him, it was incumbent on the 
learned trial Judge to hear all the evidence of ali the 
parties and to arrive at definite findings as to whcthcy 
Ma Nyun Yin and/or Maung Saw Maung were {he 
adopted children of U San Chein. 

I desire at the outset to reaffirm what I said in 
Ma Than Yin v. Ma Than May (2) with reference ie 
appeals from the Original Side of this Court : 


“ What the appellate Court has to do is to see first, whether 
the principles of law applicable to the case were appreciued and 
correctly applied ; secondly whether there was evidence upon 
which the Court of first instance could find the facts as it did; 
thirdly, whether any mistake of fact or of inference, or any 
material oversight has occurred, any one of which might 
reasonably affect the result ; and, fourthly, whether the weight of 
the evidence show's that the trial Coart came toa right conclusion 
bearing in mind that the Judge who saw and heard the witnesses * 
is in a much better position to form an estimate of the worth of 
the testimony than the appellate Court which has not bad that 
advantage.” 


Many of the witnesses in these proccedings were 
interested persons being related in one way or anoliier 
to the parties or to some of them, and before a clear 
view can be obtained of the whole matter it is necessary 
to give some account of the families to which. U San 
Chein and his wife Daw E Byu belonged. 

_ U Paik and Daw Min Thu, the adoptive parents of 
U San Chein, had three natural children. Gne was 
Ma Pu, also referred to as Daw Pu, who marticd U Po 
Tha, afterwards Sir Po Tha; another was U Aung Gyi 
to whom reference has already been made; and the 








(1) (1936) 1L.R, 14 Ran. 557, (2) [1940] Ran, 168. 
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son of the deceased, and the legal representatives of 
U Aung Gyi (deceased) and Ma Nyun Yin are 
respondents in this appeal. Maung Saw Maung does 
not appear to have been made a party to the application 
of Ma Chit for a succession certificate. Of course, he 
ought to have been joined as a respondent in these 
proceedings, and the failure to join him asa party is 
probably the reason why he has not filed an appeal 
against the grant of a succession certificate. 

It is common ground that if either Ma Nyun Yin 
can prove the. keittima adoption of her mother, or 
Maung Saw Maung can prove his kei#izia adoption, 
U Aung Gyi, or rather his legal representatives as now 
representing him have no interest at all in the estate of 
U San Chein, and therefore Ma Chit’s application for a 
succession certificate must fail. It is furlher common 
ground that if Ma Nyun Yin can establish the keiftima 
adoption of her mother, bul Maung Saw Maung fails to 
prove his keilfiima adoption, then Ma Nyun Yin is the 
sole heir of U San Chein. If Ma Nyun Yin and Maung 
Saw Maung both succeed in establishing keiltima 
adoptions,. then Maung Saw Maung has the major 
interest in the estate and should be granted letters of 
administration. If Ma Nyun Yin fails to establish the 
adoption of her mother, but Maung Saw Maung 
succeeds in establishing his heiftima adoption, then he 
and his brother, whom he admits to be on the same 
footing as himscel!, are the sole heirs of U San Chein, 
and he should be granted letters. Proof of an apatitha 
adoption by Maung Saw Maung will not help him if 
Ma Nyun Yin is able to establish the keittima adoption 
of her mother, for adoption in the apatitha form would 
in that case give him no interest in the estate. But if 
Ma Nyun Yin is not able to establish the keittima 
adoption of her mother, proof of adoption in the 
apatitha form would give Maung Saw Maung an equal 
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deceased. The relationship of U Aung Gyi to the 
deceased was admitted by the other parties. The 
alleged relationship of Ma Nyun Yin and of Maung 
Saw Maung was, in each case, denied by the opposite 
parties. Consequently the two applications for letters 
of administration became contested and were converted 
into suils, being Civil Regular Nos, 120 and 239 of 
1939 of this Court, and the application for a succession 
certificate was heard as Civil Miscellaneous Case No. 77 
of 1939. The three matters were tried together, and 
after a hearing which occupied thirty-six days and 
during which nearly cleven hundred typed pages of 
oral evidence were recorded, the learned Judge on the. 
Original Side, ina considered judgment, dated the 17th 
May, 1940, which was delivered in Civil Regular 
No. 120 of 1939, held that Ma Nyun Yin had failed to 
prove that her deceased mother, Ma Thin Hlaing, had 
been adopted as a keiltima child by the deceased, and 
that Maung Saw Maung had not been adopted. by the 
deceased either in the ket#ima or in the apatitha form. 
Consequently he dismissed both the applications for 
letters of administration and granted a succession 
certificate to Ma Chit. 

Against these decisions both Ma Nyun Yin and 
Maung Saw Maung have filed appeals. In first appeal 
No. 78 of 1940 Ma Nyun Yin has appealed against the 
decision that her mother, Ma Thin Hlaing, was not 
adopted in the keittima form by U San Chein and his 
wife, Ma E Byu ; the respondents in this appeal are 
the legal representatives of U Aung Gyi (deceased) and 
Maung Saw Maung. In first appeal No. 79 of 1940 
Ma Nyun Yin has appealed against the decision 
granting a succession certificate to Ma Chit ; Ma Chit 
and Maung Saw Maung are respondents in this appeal. 
In first appeal No. 76 of 1940 Maung Saw Maung has 
appealed against the decision that he is not an adopted 
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impressed with the evidence of the witnesses for the 
adoption. The witnesses do not say that the word 
“keittima ” was used at the time of the actual adoption. 


° 


Hia Min for the 15th respondent. 


Ba Han in reply. Ma Ywei's case has been 
misunderstood. In Afa ifu v. U Nynn (1), adoption 
by a registered deed was held to be sufficient proof of 
publicity. 

There is no magic in the word “ keittima” and the 
failure to use the word “keittima” in the actual 
adoption is immaterial. Daw Itv. U Po Dwe (2). ff 
there is a formal request or giving over of a child in 
adoption, the adoption is in the keiiiima form. 
Manukye, Book 10, s. 81, May Oung's Buddhist Law, 
and Ed., 128. 


Rogerts, C.J.—The three appeals, with which we 
are dealing in these judgments, arise out of two 
applications for letters of administration to the estate of 
U San Chein, who died on the 19th November, 1938, 
and one application for a succession certificate to 
collect the debts due to U San Chein’s estate. The 
original applicant for a succession certificate was 
U Aung Gyi, who claimed to be the sole heir of the 
deceased as being his sole surviving brother. U Aung 
Gyi died after presenting his application, and the name 
of his daughter, Ma Chit, was substituted as the 
applicant. The two applicants for letters of adminis- 
tration were Ma Nyun Yin, who ciaimed to be the 
legitimate daughter of the keiftima adopted daughter, 
named Ma Thin Hlaing, of the deceased, and Maung 
Saw Maung, who claimed that he and his brother 
Maung Hla Shwe were the keiili#ia adopted sons of the 





(1) LL.R 12 Ran. 634, 647. (2) A.LR. (1937) Ran. 19, 21. 
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shows the donation by U San Chein, Daw E Byu and 


Ma} - their daughters Ma Thin Hlaing and Ma Nyein May. 


Ma ie, 


There is also an inscription board on the Hill showing 
the names of these two daughters. 

Ma Thin Hlaing died in her adoptive parents’ house. 
Maung Hla Maung left this house only on his third 
marriage. The fact that Ma Thin Hlaing’s name does 
not appear cn the religious buildings erected by U San 
Chein does not matter, for she had died before the 
buildings were erected and it is not usual to inscribe 
dead children’s names. 

The fact that U San Chein in his later days was not 
favourably disposed towards the plaintiff does not 
disprove the fact of the adoption of her mother in 
1895. The plaintiff is not the adopted child, but her 
deceased mother is. The conduct of the adoptive 
parents towards the deceased adopted child is relevant; 
not the conduct of the grandfather towards his 
granddaughter. 


N. M. Cowasjee (with him Doctor) for the Ist to 
the 14th respondents. The story of adoption is 
improbable for three reasons. Firstly, there is only a 
small difference in age between Daw E Byu and 
Ma Thin Hlaing ; secondly, it is unusual for any one 
to adopt a’ girl’of Ma Thin Hlaing’s age; thirdly, 
Daw E Byu would not have adopted two children, 

Even in the case of a formal adoption, it is necessary 
to prove notoriety, Ma Ywetv. Ma May. There is 
plenty of negative evidence given by respectable 
witnesses to show that there was no publicity about the 
alleged adoption. Ma Kyin Sein v. Maung Kyin 
Riaik (1). 

The witnesses who speak to the adoption tell 
different stories. The learned trial Judge was not 





{£) [1940] Ran. 783. 
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The wrong view of the jaw taken by the learned 
trial Judge has disabled him froni weighing evenly the 
proved facts. Al witnesses available al this distance 
of time from the adoption have been cited. The 
evidence given by these witnesses, as regards the 
adoption, is confirmed by subsequent evei 

The entire severance of Ma Thin } from 
former natural family is very cogent ev se in favour 
of her adoption. dtu Mya May v. Matig Ba Dun (i); 
Ba Thaung vy. Daw U (2). The proof of Ma Thin 
Hlaing’s adoption is stronger in this case than in 
the cases reported in fifa Ywetv. Maq May (3); Ma This 
Than v. Ma Pwa Thil (4); Maung Ba Pe v. Maung 
Shwe Ba (5), in ali of which the Privy Council held that 
adoption was proved. 

In this case, the actualaduption has been proved 
by the evidence of surviving relatives and a lady who 
was not a relative and who were all present on the 
occasion in 1896. Ma Thin Hlaing was iveated asa 
daughter by the adoptive parents, . Itis but natural that 
Daw E Byu the eldest child of her parents should act 
‘as mother to Ma Thin Hlaing who was her youngest 
sister and there was no one te look after her. She was 
given away in marriage by U San Chein and Daw E ie tt 
at their house and not by the natural parent U Shwe 
who was living close by. There is reliable evidence fs 
show that the bridegroom brought Rs. 5,500 as kai 
and the adoptive parents announced at 
Ma Thin Hlaing was their keitfiine dau 
important piece of evidence is ‘that the onal cous 
continued to live with the ‘adoptive parents of the wife. 

There is the important evidence of U- Nhanti, ti 
hermit on Mandalay Hill, whose donation book ir 





























(0) 2 L.B.R. 224, 230, 231. (3) 9 BLT. 154, 156. 
(2) ALR, (1938) Ran, 381, 384, (4) LL. 1 Ran. 451 @.6., 
(5) LL.R. 6 Ran, $20 (P.C.). 
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Ba Han (with him Ba U) for the appellant. 
Currency or otherwise of any gossip in the neighbour- 
hood regarding an adoption cannot be proved under the 
Evidence Act. Repute and notoriety of the relationship 
can be proved under section 50 of the Evidence Act by 
‘the opinion expressed by conduct of witnesses who, as 
members of the family or otherwise have special means 
of knowledge. Maung Maung v. Ma Sein Kyi (1); Ma 
Shwe Ywet v. Ma Shwe Thaw (2); Maung Mya Maung 
v. Ma Mya Sein (3). The evidence given by some very 
respectable witnesses for the plaintiff, does nol satisfy 
the above conditions and therefore is not of value in the 
case. They came in contact with U San Chein after 
his retirement on the slopes of the Shwedagon Pagoda 
in 1919, ie. about twenty-three years after the adop- 
tion of Ma Thin Hlaing and three years after her death. 

The learned trial Judge has also taken a wrong view 


‘of the law in stating that even # an alleged heittima 


‘child can refer to a distinct and. specified occasion on 
which he was asked for and taken in adoption, he must 
still prove publicity or notoriety of his relationship with. 
the adoptive parents. In Ma Ywel v. Ma May (4), 
their Lordships of the Privy Council said at page 123 
that whether the adoption is proved by the formal 
taking over of the child on a distinct and specified 
occasion or by a course of conduct inconipatible with 
any other relationship, ‘publicity must be given. But 
what their Lordships mean is that the actual adoption 
must be a public fact. Where a child is taken in 
adoption before witnesses, that, in itself, is publicity. 
No other proof of publicity is necded. See Matnng 
Seik v. Ma Thit Pu(5); May Oung’s Buddhist Law, 
and Ed., 141. 





(4) [1940] Ran, 562. (3) A.Lk. (1936) Ran, 518, 520. 
(2) 10 B.L.R. 238, 239, (4) 5 LB. 118. - 
(5) 9 B.L.T. 154, 156. : 
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APPELLATE CIVIL. 


Before Sir Erarsi Ho GeedbmautRaberts, &t , Chief Justice. 
aatd My, Justiv- Dankles 


MA NYUN YIN «© M4 KYIN and oTHerRs.* 


Burmese Buddhist iw—Keitfive: adaplion, proof of —Public ceremony of 
adoption pre: Peovfof subsequent publu ity of relationship unnecessary 
—Adofiive pa ‘ss altempe cd child or such child's 
child—Privaiy ing aud Yeking in adaption—Proof of subsequeut 
publicily ne i fs ef relatiouship—-Evideuce of public 
adoption se Other evidewte—Ruimaur ov gossip as lo adoptisu- 
Opinions of porsins with special means of knowled ge—Behaviour of paities 
—Treabnenl a s—Evidence Act, ss, 19,32 (5}, 50. 

Where a formu! mony of giving and taking in keittima adopters. is 
shown to have taken place inthe presence of credible witnesses who were 
summoned in Order to secure publicity and notoriety ta the fact of adoption, 
proof of adoption is complete. If is aot open for an adoptive parent who 
repents of his choice to disinherit a fertiinta adopted child; or when such & 
child has died to defeat (he chia to his estate of the mataral child of the 
deccased adopted child by unilateral action on his part. 

Where there is a ternal giving iid taking. i it be dose privalely, publicity 
must aflerwards be given to the fact. Buel where the ceremony ilself is public 
the fact of its haying been so ensures once and for all-time the degrec of 
notoriety requisite for Wig establishment of the relationship. 

Ma Ywel v. Ma Me, 5 L.B.R. 118 (B.C); afaung Ba Pe vy. Manug Slevs Ba, 
LL, 6 Ran. 520 (B.C), followed. 

Ma AKyin Seis v. Maung Kyiu Gtaik, (1941) Ran, 783; Ma Alan vy U Nexis, 
LET. 12 Ran. 834 AZaung Sei, Ba Thit Pu, 9 BLT. 154, referred to, 

Evidence ot mere rumour or gossip to the effecl that an adoption hus taken 
tha€such and such a person has no adopted child is not admissihte. 
fon of any Ore who has special means of knowledge as ie the 
iunship of one person to another is a relevant fact only 
jou ts expressed by conduct. 
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ofthe parties betwecn whoni the relafionship is alleged to 
nt wteeorded to them by others. If the evidence in 
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the Evidence Act in order to assist it in furming a conclusion as to the 
istence of the alleged relationship. 
Maung Maung v. Ma Scin Kyi, (19403 Ran. 562, referred to. 
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property concerned in the case before the Court, but 
the judgment is based on an interpretation of sections 
8and i0 of Book X of Manukye,-and the reasoning 
contained in the judgment of Maung Ba J. is equally 
applicable to any other kind of jointly acquired. 
property. 

Therefore the learned Judge was right in applying 
this ruling to the present case, and his decision that 
the plaintiff-respondent is entitled to a one-sixth share 
in the joint property, whether Anapazon or inherited 
property, of her mother and her step-father, is a correct 
decision. 

It has been urged that we ought to say that the 
judgment of the learned Judge does not cover the atetpa 
property of the appellant, if there is any such property ; 
but the appellant did not choose tc appear and present 
his case in the trial.Court, and we are not going 
outside the facts which were presented to that Court. 
The appellant has the right, if he so desires, to appear 
at the hearing of the reference before the Official 
Referee and contesting the case at that stage, and it 
may be that the Official Referee will at the hearing 
of the reference, subject to the direction of the learned 
Judge, permit the appellant to show that some of 
property was atefpa property, and to show, as a 
‘consequence, that the respondent is not entitled to an 
one-sixth share of that property. We say nothing in 
regard to that; it isa matter for the original Court to 
decide in the course of the reference proceedings. 

This appeal fails and is dismissed with costs, 
advocate’s fee ten gold mohurs, to be paid by the 
appellant to the respondent in any event. 


Roperts, C.J.—I agree. 
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one share and his own children shall have two shares. 
Reasoning by analogy in lids manner will frequently 
lead to false results, for (he rules which are contained 
in the Dhammathets canuot be reduced to mathema- 
tical erento 

Yt has so frequeutl been held where the 
provisions of the Manuk vy must be 
{we bave no option bi by apply section 8 
the presen! case since the provisions of 











ewe Gis 











that segtivn ave clear. The contention thal there is no 
provision in this section for the inherited leftethbwa of 
lhe surviving parent is, ip my opinion, a contention 





against the plain provisions of the section. There is a 
special provision in this section for the inherited 
lelielpwa of the deveased parent, but there is ne special 
provision for the inherited lelietpwa of lie surviving 
parent, and couscquently i uiast be plain, asa matter 
of construction, thal the inherited let/eldmwa of the 
cowie parent is included in the general term 
“property acquired during the coverture of his 
mother.” That such inherited property is joint 
property of the couple has been laid down in the case 
of CTP. Chetty Pirni and others v. Maung Tha 
Hlaing and others (i). The words used in this 
phrase, both in the original Burimes: and in’ the 
English transhition, are sufficiently wide fo include not 
only the hivapaco property acquired by the joint 
exertions of the couple but also properiy acquired 
during coverture by cilher of them by inheritance from 
their parents or relations ; and the phrase is certainly 
not restricted to hnapazow property only. 
As I have said, the judgment of the Full Bench in 
Ma Myciit [is case (2) was restricted in terms to 
‘ai property because that was the only kind of 




















huvape 








(4) (1925) Lik. 3 Ran. 322 (2B. (2) (1925) LL. 3 Ran. 549 (RB. 
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death, let her property be divided into four shares, and the 
husband have one. If during the time of her coverture with the 
second husband, she shall have inherited the property of her 
parents, .let the husband have half of it, though she has no’ 
children by him, as the husband fas right to the wife’s property ; 
and let the step-son have the other half ; and though the mother 
inherited her father’s property during her coverture with the 
step-father, he has no right to the grandson’s shares ; let his 
step-son have it. Let them bear the debts in the same propor- 
tions ; and of the property acquired during the coverlure of his 
mother, let the step-son have one-sixth share. 
This Menoo, the lord hermit, hath said.” 


It is said on behalf of the appellant that this section 
contains no rule for the division of the property inherited 
during coverture by the step-father and that this 
inherited letietpwa cannot be divided in accordance 
with the provisions of the last clause of the section. 
Then by analogy it is argued that the share of the 
child of the first marriage in such inherited lettetpwa 
must be one-ninth, and this fraction is calculated on 
the hypothesis that in the division of the joint property 
between a parent and his own children and his step- 
children on the death of his wife the rule is that, of the 
wife’s interest in such property, the husband shall have 
two shares and the children of each family shall have 
one share per stirpes; it is argued that it is on this 
basis that the shares of one-sixth and one-eighth in the 
hmapazon property are obtained. But that is not so; 
for, on a reference to section 10 of Volume X, which 
refers to the case where there are children of both 
families, it is seen that the children of each of the two 
families do not inherit equal shares, but that the 
children of the second family get a double share in 
relation to the children of the first family. The 
section lays down that the property shall be divided 
into eight shares and that the surviving parent shall 
have-five- of-such- shares, the step-children shall have 
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case came to trial he did not choose to atiend and 
support his written statement, and the case was heard 
ex parte against him. 

The learned trial Judge, in his judgment, applied 
the ruling of the Full Bench in Afa Nyein Ev. Maung 
Maung and two others (i) and held that the respondent 
was entitled to a one-sixth share in the joint property 
of her mother and her step-father, and he passed 
a preliminary decree directing that the nece 
enquiries should be held by the Official Referee om { 
basis. The defendant-appellant has now appea 
against this preliminary decree, and on his behalf x‘ is 
urged that the decision in Ala Nyein E’s case (i) 
refers to the knapagzon property of the married couple 
only and has no reference to other kinds of letteipx 

The judgment in that case is based on the proy 
sions of sections 8 and 19 of Book X of the AManukye 
Dhammathat and, relying entirely on those two sections, 
it was held that in the case of hnapazon property 
(which was the only kind of property in dispute in that 
particular case) the children of the first marriage were 
entitled to a sixth share when there were no childrea of 
the second marriage and to an eighth share when there 
were children of the second marriage. The first 
proposition is to be found in section § of Book X, and 
the second proposition is to be found in section 10 of 
Book X. 

Section 8 applies in terms to the facts of the 
present case, and itis, I think, desirable to set i! ont 
and show how clearly it covers the case before ws. It 
runs as follows : 












“ 8th. Belween the step-father aud his sisp-sons. 


{ will now lay down the law as regards the partition of 


property between the step-father and his step-son. If the step- 
son be living with his step-father, at the time of his mother's 


(1) (1925) LL.R, 3 Ran, $49 (F.B.). 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr. Justice Dunkley, 


U HLA PE v. MA HLA LHIN.* 


Burmese Buddirist taw—-Inheritance—Children of first marriage—Denth of 
mother without issue of second marriage—Joint property, hnapazon or 
inherited, of mother and step-father—Children’s'sharc—Manukye, Book X, 
Gn 

The children of the first marriage of their mother are entitled, on the death 
of their mother without issue of her second marriage, to a one-sixth share in 
the joint property, whether imapazon or inherited property, of their mother «and 
their step-father. There isa special provision in s. 8 of Book X of the Maniukye 
for the inherited leftetpwa of the deceased parent, bul there is no special 
provision for the inherited leftctpwa of the surviving parcut, and, consequently, 
as a matter of construction, the inherited /cflefpwa ol the surviving parent is 
included in the general lerm “property acquired during the coverlure of his 
mother.” 

C.T.P¥. Chetty Firm vy. Maung Tha Hlaing, LL.R 3 Ran, 322 ((F-B.): 

Ma Nycin E v. Maung sLaung, L.L.R. 3 Ran. 549 (F.B,), referred to. 


Chan Htoow for the appellant. 
Eumnoose for the respondent. 


Dunxwey, J—The defendant-appellant is the step- 
father of the plaintiff-respondent, and the latter, on her 
mother’s death, brought a suit for the administration of 
the estate. There were no children of the marriage of 
the appellant and the respondent’s mother. In her 
plaint the respondent set up that the property belonging 
to her mother and her step-father jointly consisted 
both of kwapazon property and inherited lettetpwa, that 
is, property which the appellant had inherited from 
his parents during the coverture. The appellant filed 
a written statement and in that written statement he 
said that some of the property was ale/pa property which 
he had brought to the marriage. However, when the 





* Civil First Appeal No, 109 of 1940 froin the judgment of this Court 
on the Original Side in Civil Regular No. 66 of 1940, 
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and ils validity with reference to the devise of any particular 
property thereby made musi depend upon the testator’s statutory 
or other lawful disposing power 6ver that property at that time.” 

Hence, in this case it is necessary to see whether the 
three conditions essential te give to Mr. V. J. Mariano 
the power io make this particular bequest were in 
existence at the lime of lis death. One of these condi- 
tions is that the will must be deposited in the place 
provided by law for the safe custody of the wills of 
living persons; fhat is, it must be deposited at the 
time of his death. Therefore Iam of opinion that the 
true construction of section 118 of the Succession Act 
in regard to the requirement of the deposit of the will 
is that the will shall be deposited within six months 
from its execution and shail remain in deposit until the 
death of the testator. Consequently, by his action in 
withdrawing his will from the Registration office on the 
9th February, 1929, Mr. V. J. Mariano divested himself 
of the power to make a bequest to religious or 
charitable uses. 

In the fourth issue framed at the trial a question of 
estoppel was raised. It was said on behalf of the 
respondent that because the appellant had for several 
years paid the interest on the bequest under the second 
part of clause 12 of the will she was estopped from 
denying the validity of the bequest. As I have already 
pointed out, the question al issue in this suit was not 
whether the bequest was valid or not, but was whether 
the testator had, power to make the bequest, and there 
can be no estoppel against the provisions of a statute. 

Hence I agree with my Lord the Chief Justice that 
the suit of the plaintifi-respondent failed, and that this 
appeal must’be allowed and the suit dismissed. I agree 
with my Lord’s order regarding the costs of the suit 
and of this appeal. 
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enrolled is open to public inspection and copies thereof 
can be obtained by the public. It is imporiant to 
notice that it has always been necessary in England 
that there should be an official record of the provisions 
of the will. Can it be suggested that a mere temporary 
deposit of a sealed cover, which can be withdrawn 
at any time, has been substituted for this procedure ? 
In my opinion, the difference between the English 
procedure and the Indian procedure is that in England 
the contents of the will are made’ known even during 
the life-time of the testator, whereas under section 118 
of the Succession Act and sections 42, 43, 45 and 46 of 
the Registration Act the will remains sccret during the 
lifetime of the testator, but on his death becomes 
known, and the copying of the will in Register No. 3 is 
the equivalent in this country of enrolment. 

In order to give a testator with near relatives power 
to make a bequest to religious or charitable uses, under 
section 118 of the Succession Act and sections 42 cf 
seq. of the Registration Act three conditions have to be 
satisfied : first, the will must be executed ; secondly the 
will must be deposited within six months of execution 
with the Registrar of deeds ; thirdly, the testator must 
survive for a period of twelve months after the 
execution of the will. Under section 118 there is no 
question of a bequest being made and then becoming 
invalid ; the power to make a bequest of this nature 
does not arise until- these three conditions have been 
fulfilled. A will is a disposition of property which is 
ambulatory in character ; it may be revoked or altered at 
any time during the life of the testator. In Rani Krishua 
Kumari Devi v. Rajendra Bahadur Sitha Deo and 
another (1), their Lordships of the Privy Council said ; 

“The will of the testator . . . must in relation to the 
property comprised in it be regarded as speaking from his death, 

{i) (1929) LL.R. 4 Luck. 122, 127. 
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such a construction we shall be legislating, and not 
interpreting the Iaw, and shall be adding to the section 
the words “and retained in deposit until the testator’s 
death” when the language used by the Legislature is 
clear and capable of only one meaning, that is, the 
meaning for which the respondent contends, and that 
this meaning must be adopted even though the result 
may seem tobeabsurd. [The Queeny. Judge of the City 
of London Court (1) approved in Mersey Docks and 
Harbour Board v. Turter (2).] But this is not so. 
Deposit connotes retention; this is clear from sub- 
section (2) of section 43 of the Registration Act, which 
says that the Registrar shall “ place and retain” the sealed 
cover in his fire-proof box. The learned trial Judge has 
referred to the Mortmain and Charitable Uses Acts of 
1735 and 1888 (9 Geo. II c. 36 and 51 and 52 Vict. 
c. 42) and has said that the provisions of section 118 of 
the Indian Succession Act were undoubtedly derived 
from these English Acts. These Acts made provision 
for the enrolment of assurances of land or personal estate 
for the benefit of any charitable uses within six months 
from execution, and the learned Judge has concluded 
that in place of the requirement of enrolment adopted 
in England there has been provided in this country the 
requirement of deposit to serve the same purpose. 
With the greatest respect, I am in complete agreement 
wilh this opinion of the learned Judge. By section 
29 (4) of the Settled Land Act, 1925 (15 Geo. V c, 18), 
instead of the requirement of enrolment, the deed of 
assurance must now be sent tothe Charity Commissioners 
for the purpose of being recorded in their books. Now 
what is enrolment? A record of the deed is taken and 
the fact and date of enrolment are noted on the deed 
itself, which is then returned. The record of the deed 





(1) (1892) 1 Q.B. 273, 290. (2) (1893) AC. 468, 477. 
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learned counsel for the respondent had necessarily to 
go so far as to say that a momentary deposit, long 
enough to enable the Registrar to make the necessary 
entries in Register No. 5 and to place the sealed cover 
in his fire-proof box and take it out again, was a 
sufficient compliance with the provisions of the section. 
Such a construction, in my opinion, reduces the 
provision of the section regarding the deposit of wills 
to a nullity, a mere worthless formality. If that were 
the true construction, the section might just as well have 
provided that ihe testator, after exccuting his will, 
should place it in the custody of his lawyer or his 
banker, or in a safe deposit, or in any other place 
commonly used for the custody of valuable documents. 
Ii is common ground that the intention of the 
Legislature in enacting this section was to prevent 
deathbed bequests to charitable trusts by persons having 
near relatives, and the section must be construed ina 
sense which is in harmony with that intention, and so 
as to give a real meaning to each part of the section, if 
that can be done without doing violence to the plain 
language thereof, and not so as to reduce one of the 
provisions of the section to an absurdity. In my 
opinion, it is abundantly plain that by enacting the 
provision regarding the deposit of such wills the 
Legislature intended to remove the decision of the 
question whether the charitable bequest was a deathbed 
bequest or not out of the hazard of oral evidence by 
the incontrovertible proof contained in the entries, in 
Registers Nos. 3 and 5 that ihe will was in the custody 
of the Registrar of deeds at the time of the testator’s 
death and had been in that custody for a period of at 
least six months prior to the testator’s death; and I 
have shown, by reference to the facts of this particular 
case, how hazardous reliance on oral evidence must be 
in the nature of things. It is urged that in adopting 
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even if it be conceded that the envelopes were the same, 
can I understand how Mr. Boudville is able to state 
with certainty that these envelopes had not been opened 
while they were in Mr. Mariaro’s possession, especially 
as they were scaled with only an ordinary office seal 
procurable by many persons at any time. And this 
uncertainty is, in my view, heightened by the fact that 
the inscription on what may be called “the codicil 
envelope " stated that it contained a codicil dated 
the 6th May, 1927, whereas when it was opened by 
Mr. Boudville it was found to contain a codicil dated 
the 4th April, 1927. Except by inferences drawn from 
Mr. Boudville’s evidence, there is no proof whatever 
that the sealed envelopes deposited with the Registrar 
contained, while so deposited, either a will or a codicil ; 
they may have contained merely blank sheets of paper. 
I mention these considerations in order to show that 
a conclusion of fact in a matter of this kind is liable to 
a considerable margin of error when it is based solely 
on oral evidence. 

The real point at which the parties are at issue is 
the true construction of section 118 of the Succession 
Act. For the appellant it is contended that, in order to 
comply with the provisions of the section, the will must 
be deposited and retained in the custody of the 
Registrar until the testator's death, when as a necessary 
consequence it will be copied into Register No.3. For 
the respondent it is contended that so long as a sealed 
cover containing the will is deposited that is a sufficient 
compliance with the section, and the sealed cover may 
be withdrawn at any subsequent time. It is argued 
that the fact that the will was contained in the sealed 
cover deposited may be proved aliunde, and not 
necessarily by the Registrar opening the cover and 
copying the will contained therein into Register No. 3 
after the testator’s death. In submitting this argument, 
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that the seals were still intact, and that the envelopes had 
not been opened. He says that he kept these envelopes, 
unopened and in the same condition, in his possession 
until after Mr. Mariano’s death, and then opened them 
in the presence of the members of Mr. Mariano's family, 
extracted therefrom the will and codicil which have 
been admitted to probate and read them oul to the 
members of the family, and then handed over the two 
documents to the appellant. No one troubled about 
the scaled envelopes and they have disappeared. The 
above is asummary of Mr. Boudville’s evidence, which 
has been accepted as wholly truthful by the learned 
trial Judge, who has come to the conclusion that this 
evidence proves that the will of 25th January, 1923, 
which has been admitted to probate, was deposited in 
the custody of the Registrar of the Rangoon Town 
district from 25th January, 1923, to 9th February, 1929. 
Without desiring to differ from the learned trial 
Judge on this question of fact, it is necessary, with the 
greatest respect, to point out how this conclusion of fact 
is susceptible of error. Mr. Boudville drew up the 
codicil of the 4th April, 1927. This was an alteration 
of the original will, and he says that it was drafted 
by reference to a copy of the original will which 
Mr. Mariano gave to him; the original will, which 
according to the respondent was deposited in the 
Registration office, was not withdrawn. The story that 
subsequently in 1929 the will was withdrawn for the 
purpose of making a small alteration therein is therefore 
very unconvincing ; why was not a second codicil drawn 
up by reference to the copy in the same way as the first ? 
Moreover, I do not understand how it is possible for 
Mr. Boudville to state with certainty that the envelopes 
which were handed to him by Mr. Mariano on or about 
the 17th February were the very same envelopes that 
he handed to Mr. Mariano on the 9th February ; nor, 
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typed out in his office, although he was not present 
when it was executed. Mr. Boudville knows nothing 
about the deposit of the will or the codicil in the 
Registration ollice. Register No. 5 (Register of Deposits 
of Wills) of the Rangoon Registration Office shows that 
on January 25th, 1923, at 11-45 am. V. J. Mariano 
personally deposited a sealed envelope which bore 
the superscription “ The last wili and testament of 
V. J. Mariano (senior),” and thaton the 9th May, 1927, 
at 12-25 p.m. Mr, Mariano personally deposited 
another sealed envelope which bore the superscription 
“Mr. V. J. Mariano’s codicil will 6-5-27." Samples of 
the seals with which these envelopes were sealed are 
contained in the register ; they were both sealed in the 
same way with a seal bearing the inscription “ Rangoon 
Gazette and British Burma Press,” that is, the office 
seal of the Rangoon Gazette, and not a private seal of 
the testator. The register further shows that both 
these sealed covers were withdrawn by H. S. Boudville, 
pleader for V. J. Mariano, on 9th February, 1929. 
Mr. Boudville says that he was asked by the late 
Mr. Mariano to withdraw the two sealed envelopes 
from the Registration office and was granted a power- 
of-attorney for the purpose. He says that Mr. Mariano 
informed him that he wished to make an alteration in 
the will and for that purpose desired to withdraw it. 
Mr. Boudville carried out his instructions, obtained the 
two sealed covers from the Registrar, and handed them, 
as they were, to Mr. Mariano on the 9th February. 
Mr. Mariano kept them in his possession for eight or 
nine days, and then handed back the envelopes to him, 
merely saying ‘‘ Keep them with you in your house,” and 
giving no further instructions. Mr. Boudville has 
deposed that the two envelopes which were handed back 
to him by Mr. Mariano were the same two envelopes 
which he had withdrawn from the Registration office, 
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to date and time of presentation and certain other 
particulars in Register No. 5, and shall then place and 
retain the sealed cover in his fire-proof box. Under 
section 45, if and when the Registrar is satisficd that 
a testator who has deposited a sealed cover is dead, 
the Registrar shall open the sealed cover, and cause 
the contents of the cover to be copied into Register 
No. 3, and shall then redeposit the will in his fire-proof 
box. Under section 46, if actompetent Court makes an 
order to produce the will, thereupon, if this has not 
already been done, the Registrar shall open the sealed 
cover and cause the contents of the cover to be copied 
into Register No. 3. The object and cflect of these 
sections of the Registration Act plainly are that the 
contents of the sealed cover deposited by the testator, 
that is, the provisions of his will, shall remain secret 
during his lifetime, but on his death the terms of his 
will shall be made -public and copies of the will shall 
be available to the public [Abdul Razzak v. Amir 
Haidar (1)]. Under section 44 of the Registration Act, 
if the testator who has deposited such a scaled cover 
wishes to withdraw it he may do so on applying either 
personally or by duly authorized agent to the Registrar, 
and thereupon the sealed cover shall be delivered to 
him or his agent. 

Now, in this case probate was obtained by the 
appellant and her co-executor, the Rt. Rev. Bishop 
F. Perroy, of a will, executed on the 25th January, 1923, 
and a codicil to that will, executed on the 4th April, 
1927. Mr. S. J. Boudville, a higher grade pleader, who 
gave evidence for the plaintiff-respondent, says that 
he made the original draft of this will, although he 
did not engross it and knows nothing about its 
execution ; he further says that the codicil was actually 





{1) (1884) L.L.R. 10 Cal. 976, 984. 
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in preesenti, is not objectionable on any ground of yes 

perpetuity. As examples of such decisions the following Marzano 
cases may be referred k- . Afalchus v. Broughton avd re. Rev. 
another (1) 3 Bhuiggobuti; Prosonno Sein v. Gooroo Eves! 
Prosonno Ser and oll (2) ; Fanindra Kisuar Milter Dey | 


v. Adminisirator-Geacral of Bengal and others (3) ; 






Administrator-Cerc: of Bengal vy.  Brighes (8); 
Jamshedji Curseijn to: achand vy. Soonahai aid others 


iz 


(5) 3 The Most Revend Joseph Colgan cid another 
vy. Administrater-Ganerel of Madras and ethers (6). 
Consequently it must be beld that the bequest now in 
question is not invalid by reason ihat it is cuitrary to 
the law affecting perpetuities 

It remains te deat with the other point, which is ihe 
really important poin! in this case. Section 118 of the 
Succession Act reads as follows : 











“148. No man having a uephew or niece or any nearer 
relative shall have power to bequeath any property to religious. 
or charitable uses, except by a will executed not less than twelve 
months before his death, and deposited within six months from 
its execution in some place provided by law for the safe custody 
of the wills of living persons.” 


The “ place provided by law for the safe custody 
of the wills of living persons’ is the office of the 
Registrar of deeds, appointed under section 6 of the 
Registration Act, 1908. Under section 42 of that 
Act any testator may, cither personally or by duly 
authorized agent, deposit with the Registrar his will in 
a sealed cover superscribed with the name of the 
testalor and with a statement of the nature of the 
document enclosed is the cover. Under section 43, the 
Registrar, on receiving the cover, shall record the 
particulars written on the cover and particulars as 





(t} (1885} ILL. 11 Cal. 593, (4) (1912) LLLR. 40.Cat. 192._ 
(2) (1897) LL.R. 25 Cal. 112. (5) (1897) J.L.R. 23 Bom. 122. 
(3) 6 CWIN, 328, (6) (1892) LL.R.15 Mad. 424. 
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on two lakhs of rupees, and the other a bequicst of two 
lakhs of rupees to take effect when the capital invested 
by the testator in the Rangoon Gazette is received ; 
and it is said that the latter is an interesi arising in 
futuro which has not yet vested and may not vest 
within the period allowed by section 114. his is not, 
in my opinion, a true construction of the will. It is 
abundantly clear, to my mind, when the will is read as 
a whole, and particularly when clauses 8 and 14 are 
read with clause 12, that the testator intended by 
clause 12 to make a pecuniary legacy of lwo lakhs 
of rupees to the Bishop, which was to vest one year 
after his death. Clause 8 directed that the executors 
should realize all the testator’s interest, amounting to 
Rs, 4,33,663, in the Rangoon Gazette, and stated that 
the Rangoon Gazette had agreed to allow 5 per cent 
perannum interest on this amount so longas it remained 
unpaid. Clause 12 directed that the bequest of two 
lakhs of rupees to the Bishop should be paid out of the 
amount standing to the credit of the testator with the 
Rangoon Gazette, and that with effect from one year 
after the death of the testator the interest allowed by 
the Rangoon Gazette on this sum of two lakhs should 
be paid to the Bishop until such time as the capital 
sum was received from the Rangoon Gazette. The 
interest of the Bishop in this bequest of two lakhs arose 
one year after the death of the testator, when the 
interest received thereon from the Rangoon Gazette 
was first paid to the Bishop. The bequest to the Bishop 
was an interest arising im presenti. Such interests are 
not dealt with by section 114 of the Succession Act, 
and have therefore been dealt with by the Indian 
Courts in accordance with English law, as being 
according to justice, equity and good conscience. 
Hence it has always been held that a gift to trustees for 
a religious or charitable object, if created or existing 
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Under English law, the rule against perpetuities is 
concerned both with interests arising ix fulure and also 
with interests arising i prasenti. As regards mterests 
artsing im futuro the general rule is fo the effect that 
every limitation of property nist, fo be valid, vest, if 
at all, within a life or lives in heiag and twenty-ore: 
years aud a period of gestation aficrwards 9 This 
is, substantially, the rule which has been chacted in 
section 114 of the Succession Act. As regards tuter 
arising in presenti, the following ave under Englis!: 
law, void as creating perpetuities, namely, (1) interests 
held on perpetual non-charitable trust where no person 
ot persons can take any benefit, and (2) gifts to trustces 
for non-charitable indefinite objects, or for nor-charitabie 
unincorporated institutions or societies which may last 
for an indefinite time. But an urterest held ona 
charitable trust or a gift to tiustces for a charitable 
object, if created or existing i pravsenti, so as to be 
vested in some person, persons, or corporation, is not 
objectionable on any ground of perpetuity, 

As I have said, section 114 of the Succession Act deals 
only with interests arising i futuro. It is rightly urged 
that the section makes no difference between charitable 
arid non-charitable objects [See J. HF. Jones v 
Administrator-General of Bengal (1). Wis then argued 
that the bequest to the Bishop in clavse 12° of 
Mr. Mariano's will creates an interest arising in futuro 
and within the mischief of section 114 because the interest 
has not yet vested in the Bishopand may not vest for an 
indefinite period. Clause 12 of the will has been set out 
at length in the judgment of my Lord the Chief Justice, 
and I need not repeat it. This argument asserts that 
clausc 12 contains two separate and distinct bequests, one 
a bequest of an annual income of 5 per cent per annum 








{1) (1918) LL.R. 46 Cal. 485, 511, 
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more than a bare declaration for no consequential relief 
was open to him; the capital sum bequeathed by 
clause 12 of the will has not even yet been received 
from the Rangoon Gazette and therefore he could not 
sue for payment thereof, and he has received the interest 
payable thereon under the second part of clause 12 
up to the date of taking out the summons. He was 
therefore entitled under section 42 of the Specific 
Relief Act to sue fora bare declaration of his right to 
this property, which was deaied. Illustrations (b) and 
(h) to section 42 of the Specific Relief Act make it 
clear that a suit of this nature does lie. 

The memorandum of appcal is along and discursive 
document, but, apart from a brie! reference to the facts, 
the extremely lengthy argument on behalf of the appel- 
lant before us was confined to two grounds on which 
it was asserted that the bequest contained in clause 12 
of the will of V. J. Mariano failed. First, it was urged 
that the testator had no power to make the bequest by 
reason of his failure to comply with the provisions of 
section 118 of the Succession Act in regard to the 
deposit of his will, and in this connection it should be 
mentioned that the deceascd Jeft legitimate children 
surviving him. Secondly, it was said that the bequest 
is void because it transgresses the rule against 
perpetuities as enacted in section 114 of the Succession 
Act. I propose first to deal with the latter point. 

The only statutory provision dealing with the rule 
against perpetuities is contained in section 114 of the 
Succession Act, which enacts as follows : 


“114. No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s death and the minority of some 
person who shall be in existence at the expiration of that period 
and to whom, if he attains full age. the thing bequeathed is to 
belong.” 
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and this appeal has becn brought against that judgment 
hy the defendant-appellani. . < 

At the hearing of th. appeal it was urged somewhat 
tentatively on belialf of the: appellant that the suit as 
framed wasinconipeicn! Paragraph: [5 of the amended 
written statement! of th. sicfendant-appelliot, dated the 
5th August, 193%, 








teat, follows : 


“O5. That this}! sta ete Cree has mo jerecliction to iry 
this suit.” 











However, in ent before us it was explained that 
this paragrap!. wes not intended fo bea denial of the 
jucisdiction of the Court (fer this Court iz its ordinary 
original jurisd : plainly had jurisdiction te try the 
suit if il was competent} but was intended to be an 
averment that a suit fe abare declaration did not Ite. 
Ti was so treated by tne learned trial Judge in fis 
judgment, and if is ou this basis that the matter bas 
becn canvassed | us. The learned Judge has 
held that a suii fur a bare declaration lies because the 
defendant-appellant having as executrix assented to 
the specific legacy cannot now plead that the plaintiff- 
respondent has not acquired a vested interest therein. 
With the greatest respect, I think he might have based 
his decision on a broader and better ground. The 
defendant-appeliant, as executrix of the estate of 
V. J. Marianne, deceased, was requested by the plaintifi- 
respondent ts iske cut an originating summons for the 
determination of tis: question of the righis of the 
respondent as an alicged legatee under the will of the 
deceased. She declined to do so, and the respondent 
was therefore campclied to take out this originating 
summons. Thatthe respondent had a right to take out 
such a summons cannot be denied, and asI have 
explained if was converted into an ordinary suit by the 
order of the Judge. The respondent could not sue for 
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meantime, until the sum of two lakhs could be paid to 
the Bishop, to pay interest on this capital sum at the 
rate of 5 per centum per annumto the Bishop. The 
plaintifi-respondent is the present Roman Catholic 
Bishop of Southern Burma, The sum of two lakhs 
has not yet been paid, but the interest thereon has 
been paid, as directed by the will, up to and including 
the year 1939. Then doubts arosein the mind of the 
appellant as to the validity of this charitable bequest, 
and she informed the respondent that no further 
payments under clause 12 of the will would be made. 
She did not, as she ought to have done, take cut 
an originating summons under section 302 of the 
Suceession Act-and Rule 171 of the Rules of Procedure 
of the Original Side of this Court, for the determination 
of the question whether the bequest was valid or not. 
Consequently the respondent, as he hada right to do, 
was compelled io take out a summons. In view of 
the complexity of the points of law raised by the 
appellant in her written statement in answer to this 
summons, when the summons came on for hearing the 
learned Judge who heard it came to the conclusion 
that the matter in respect of which relief was sought 
could not be disposed of in a summary manner, 
and acting under the power conferred upon him by 
Rule 189 of the Rules of Procedure of the Original Side, 
by his order of 10th July 1939, he directed that the plaint 
filed in support of the summons should be admitted as 
the plaint in an ordinary suit. Hence the originating 
summons became converted into a regular suit by the 
plaintiff-respondent against the defendant-appellant for 
a declaration that the plaintiff-respondent is entitled 
under the will of V. J. Mariano to the bequest contained | 
in clause 12 of the said will. By the judgment, dated 
the 10th June, 1940, of the trial Court the plaintiff- 
respondent has been granted a declaration as prayed, 
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ithe proviso to section 42 has no application since 
further relief cannot be claimed. * 

In the result the appeal must be allowed. The 
defendant-appellant entertained the doubis which have 
heen the subjeci of argument but took out no originat- 
ing summons under section 302 of the Stiecession Act. 
The plaintifi-rcspondent took the ouly course open 
to him, The pidgiment and deciec of tie learned trial 
Judye are set asile and the suit of the  plaintift- 
respondopt is disnuissed. In view of the fact that the 
plkunitill-rcspondent was forced to bring this suit by 
th: altitude adopted by the defendant-appellant as 
Executrix, we think that the plaintiff-respondent 
should not be mulcted in the costs of this litigatior, 
and we direct that the costs of both parties, both of the 
suit and of this appeal, shall be paid by the appellantas 
Iexecuitrix oul of the estate, and we assess the adlvocate’s 
foe for this appeal af thirty gold mohurs. 


Dunkey, J —This suit arose from an originating 
summons taken out by the plaintiff-respondent for the 
construction of the will of one V. J. Mariano, who died 
at Rangoon on Ist March, 1929. The defendani- 
appeliantis the widow of the testatur and the sole 
surviving executrix of his will. By clause 12 of this 
will a bequest of two lakhs of rupees was made to the 
Roman Catholic Bishop of Southern Burma or bis 
successor in office to be held by him in trust in perpetuity 
so thal the income and profits thereof should be used 
fo: religious and charitable objects connected with the 
Roman Catholic Church and Mission in Rangoon. 
This was a bequest .to religious and charitable uses. 
Titec capital sum of the bequest was to be paid to the 
Bishop when it was received from the Rangoon 
Gazcttcs, a newspaper in which the testator’s fortune 
was invested, and the executors were directed in the 
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gift over took effect. It was held that as they might 
have complied with the conditions for a period 
exceeding that which is contemplated as permissible by 
the section, and might then have made default, the 
bequest was bad from the beginning because the gift 
over came within the mischief of section 101 of the 
former Succession Act, now re-enacted'as section 114, 
But here the vesting is not im futuro, but is in- 
presenti. The bequest operates in favour of the Bishop 
at once, and the statute has no application. Ht ‘was 
suggested that the word “ thereafter ’’ in clause 8 of the 
will meant that the Bishop should receive no money till 
the executors had carried out aj] their duties in 
connection with the earlier clauses of the will; to this 
argument clause 14 appears to me to be a sufficient 
refutation. The property bequeathed is to vest in the 
Bishop within a period which cannot extend beyond 


_that which is laid down in section 114 and the rule 


against perpetuities has no application to the iia 
bequest. 

These latter observations appear to me to be beside 
the point holding as I do that the provisions of section 
£18 of the Succession Act have not been complied 
with ; but I express my view upon them in case our: 
decision is challenged on appeal to the aia 
Committee of the Privy Council. 

The suit of the plaintiff was. maintainable — 
section 42 of the Specific Relief Act. He claimed a. 
right to have the property.which was the subject of -a 
charitable bequest paid over to him, and this claim was 
denied by the surviving executrix of the will. Since 
the money (we are informed) is still in the possession 
of the Rangoon Gazette Office and by the terms of the- 
will it.is not payable till the executrix has received, it 
from that source. he.could only ask for a bare declara- 
tion ; hé has received” ihé interest upon it, and therefore 
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to decide whether, as was contended by the appellant, 
they infringe the rule against perpetuities. However it 
may be desirable to consider this contention and ! 
would hold that section 114 of the Succession Act has 
no application to the present bequests. 

Some interests although arising iz presenti have 
been held to be void in English law when bequests 
have been made to societies which have a non-charitable 
object and have been extended to an indefinite time 
{Carne v. Long (1) ; Thomson vy. Shakespear (2)]. 

But here there is a charitable object. Charitable 
trusts though made in perpetuity are not within the 
mischief of section 114 provided the vesting is not 
delayed beyond the statutory period [Malchus v. 
Broughton (3); Fanindra Kumar Mitler v. Admtinis- 
traior-Gencral of Bengal (4) ; Colgan v. Administrator- 
General of Madras (5)]. Provided there is no remainder 
over, a bequest in perpetuity for charitable objects does 
not offend against section 114 of the Succession Act. 
During the prolonged argument which took place on this 
point I became convinced that the effect of the decision 
in Jones v. Administralor-General of Bengal (6) had not 
been fully appreciated. The testator there left bequests 
of capital to trustees upon trust to remit the income 
to the deacons of Lower Circular Road Chapel half for 
the poor, and half for the General Fund of the Chapel, 
provided the deacons complied with certain conditions ; 
and, in default of compliance, to other persons interested 
in another charity for the purposes of that charity. 
The deacons expressed their inability to comply’ with 
the conditions in the will, almost immediately upon the 
death of the testator, and the question was whether the 





(1) 2 DeG, & J, 75 ; 45 E.R, 550. (4) 6 C_W.N, 321, 
(2) 1 DeG, F, &J. 399; 29 LJ. (5) (£892) LL.R, 15 Mad, 424, 
Ch, 276 443, 444, c 
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It is necessary to see whether the testator had power 
to bequeath sums of money to charities, since it is 
admitted that he possessed a nephew or niece or some 
nearer relative. This power could only arise if at the 
time of his death he had executed a will at least twelve 
months previously and had deposited il within six 
months from its execution in some place provided by 
law for the safe custody of the wills of living persons. 
The power of bequest does not arise from the date of 
execution of the will ; it is dependent upon the requisite 
deposit and the subsequent survival. I1 is only to be 
ascertained at the death, and ascertained by reference 
to acts previously performed. One of these acts is the 
deposit, and I cannot (with all respect to the learned 
trial Judge) hold that this is a momentary act and that 
the requirements of the Statute would be complied 
with by a mere five-minute formality in the course 
of which the Registrar sees no will and is merely told 
that the sealed cover deposited contains one. In the 
present appeal the sealed cover remained in his posses- 
sion for six years, but it seems impossible to draw 
any line, and to say if the requirements of the Statute 
were complied with that they would not equally have 
been complied with if the sealed cover had been 
deposited for five minutes. Oral evidence in each case 
must be relied on to show that the sealed cover 
contained the propounded will, and I must hold that the 
Legislature intended to dispense with the hazard which 
must be created whenever oral evidence is relied on in 
preference to the production of a document from the 
custody of a public official. It is not a question 
of accepting or rejecting the oral evidence in this case 
but of deciding whether the resirictions placed upon 
charitable bequests have been overcome. Holding. 
as I.do the view that the charitable bequests in, 
Mr. Mariano’s will are void it would seem unnecessary 
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the tesiator contemplated doing was to alter a bequest 
to some relative ;, he did not do so in fact because he 
changed his mind, and the obvious intention of the 
Legislature is that a testator in such circumstances may. 
get back his will so as to refresh his memory as to its 
exact contents ; it may have been deposited for years 
and he may have no copy of it in his possession. 
This attractive argument seems to be met by saying 
that if the Legislature had desired that a fresh deposit 
of a will so inspected, and unaltered as regards 
charitable bequests, should take effect from the time of 
the original deposit it would be quite easy to have said 
so, and to have made provision for such a fresh deposit. 
It has been pointed out that under section 48 of 
Act XVI of 1864 the Court might permit the withdrawal 
of a will if it sees fit ; under the Registration Act it is 
casier for the testator 1o withdraw the sealed cover for 
the Registrar has no discretion to retain it. And the 
Succession Act of 1925 was enacted. in. these altered 
circumstances, Be that as it may the Act is silent as 
to the effect of the withdrawal of a will ; and I apprehend 
that, if it is withdrawn five minutes after deposit, no 
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safeguard additional to that of execution twelve:months - 


before death could be said to have been. imposed by. 
the Legislature to. ensure that the will executed: was. 
in. fact deposited, and that the testator remained: of 
the same mind in relation. to his charitable bequests 
for a period of six months prior to his death. The 


Legislature has chosen to make these facts susceptible: 


of ready proof. by reason of the retention of the 


documents. deposited with: the Registrar in a sealed. 
cover till:after the date of the death of the testator, from: 
which date the will speaks. Even. so, the validity of 


the charitable: bequests.must depend on: the testament 


in. the;.custedy of the Registrar being. the last will and: ; 


testament of, the: testator... 
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produced. They might contain a perfectly good will, 
but in my judgment their removal from the safe 
custody of the Registrar amounts to a renunciation of 
the power to make a charitable bequest; he might 
of course make a new will containing charitable 
bequests but in that event he would have to deposit it 
within six months of execution and would have to 
survive for twelve months. Mr. Paget has argued that 
to hold thus would amount to reading into the statute 
something which is not there, and he has cited 
Thompson vy. Gould & Co. (1) and Vickers v. Evans (2), 
He contends that all the Succession Act says is 
(provided the will has been executed at least twelve 
months before the testators’ death) that it must have 
been “deposited”; and that it was so deposited 
whether it was afterwards withdrawn from the custody 
of the Registrar or not. This view commended itself 
to the learned trial Judge. 

But the second requirement of section 118 is a 
“deposit within six months of its execution in some 
place provided by law for the safe custody of wills of 
living persons.” In my judgment it contemplates the 
remaining of the will in such a place of safe custody 
whilst the person remainsalive. When onc looks at the 
Registration Act one sees that if the sealed cover is still 
in the custody of the Registrar at the time of the 
testators’ death it cannot leave his possession until a 
copy.of its contents has been made. Proof of the 
deposit of the will can then be effected by the. 
production of it by a public officer, and it is not neces- 
sary to depend on the oral evidence of parties who may 
be interested in the will to show that the will 
propounded is identical ‘with the contents of the sealed 
cover deposited. It has been urged upon us that all 





{1} (4910) A.C. 409. (2) (1910) Acc, 444. 
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contemplated the withdrawal of a will from such custody 
except upon the terms that the charitable bequests 
in it are rendered void. If a testator desires such 
charitable bequests to fall into residue all he need 
do is to withdraw the will from such custody. 

If this were not so, a testator could make his 
charitable bequests valid by deposit of his will as a 
mere matter of form, withdrawing it on the same 
day. The Legislature cannot have intended that such 
an empty formality should have the effect of complying 
with its provisions. Proof of execution twelve months 
before the testator’s death is not all that the law 
requires ; and the additional requirement that the 
will should be deposited cannot be satisfied by taking 
it in a sealed cover to the Registrar, causing it to be 
placed in his fire-proof box, and the lid to be shut, 
and then opening it and taking the sealed cover 
away again. Section 43 of the Registration Act says 
that the Registrar shall place and retain the sealed 
cover in his fire-proof box, and sections 43 and 44 
show that unless the testator withdraws it it is relained 
till his death. Upon withdrawal the sealed cover is 
no longer a matter of concern to the Registrar. He 
has never seen the contents of the sealed cover. It 
might contain a document which had never been 
witnessed or even signed by the testator ; whatever it 
is, it is delivered in its sealed cover to the depositor 
and the contents are never divulged. No copy 
is taken of it by the Registrar, nor is any mark 
or stamp placed upon it showing that it has been 
deposited. ae 

_ Now it might be difficult to say whether 
Mr. Mariano realized the effect of what he was doing 
when he procured the withdrawal of these sealed covers 
from the Registrar’s custody; but the-point is not 
what effect was intended but what was actually 
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purporting to have been executed on 25th january 
1923 and a codicil dated 4th April 1927, bearing on 
the sealed cover the date of 6th May 1927. 

Now the law does not prevent a testator with near 
relatives from making a charitable bequest ; but it has 
enacted, in section 118 of the Succession Act, a safe- 
guard against his doing so bya disposition made when 
death is imminent. And not only are such bequests 
void unless the will was executed twelve months before 
the testator’s death but in order to render them 
valid the will must have been deposited within six 
months from its execution in some place provided by 
law for the safe custody of the wills of living persons. 
Such provision has been made in the Registration Act. 
The will is to be deposited in a sealed cover bearing 
the name of the testator and a statement that it contains 
a will. The testator may later withdraw the cover, if 
he chooses to do so, and in the present case he did 
withdraw it. If he had not withdrawn it the Registrar 
would have had to keep it in his fire-proof box until 
the testator’s death, and might not open it till then. 

Sections 45 and 46 of the Act describe the 
procedure after the death of the testator: the will is to 
be copied in one of the Registrar’s books on application 
being made to him and the original is to be deposited 
afresh. When probate of it or letters of adminis- 
tration with the will annexed has been granted, 
the original will is to be filed in conformity with 
section 294 of the Succession Act. The Court may 
also order the production of the original will. 
The Registrar is to make a copy of the will, if he 


has not already done so, before it leaves his possession, 


The effect of all this is that a will containing chari+ 
table bequests must be in the custody of the Registrar 
for at least six months prior to the téstator’s death. 
It appears to’ me that the Legislature has not 
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Mr. Boudville withdrew the sealed covers from the 
Registrar on 9th February (and i think it is important 
to notice that he could not know whether they really 
contained a will or not), and handed them to the - 
testator. 

About eight or nine days after this the testator sent 
for Mr. Boudville and handed “those packages over to 
me . . still intact, in the same condition as they were 
when I delivered them to him. He said—keep them 
with you in your house.” In cross-examination 
Mr. Boudville said he knew that the packages containing 
the will and the codicil “were exactly the same at a 
glance : curiosity compelled me to examine it and 
I found it exactly the same.” 

Mr. Victor Joseph Mariano died on Ist March 1929 
and at that time the will and codicil of which probate 
has since been granted were in Mr. Boudville’s posses- 
sion. He opened the sealed covers in the presence of 
half a dozen members of the family and now says) 
respecting the will, “it was almost word for word like 
the one I drew up in my language”, and he adds that 
the codicil is similar. : 

On this evidence the learned trial Judge found as a 
fact that the will and codicil in the sealed covers 
opened by Mr. Boudville after the testator's death 
were identical with those deposited by Mr. Mariano 
in January 1923 and sometime after April 1927 
respectively. ; 

. Mr. Mariano’s will was duly executed on 25th 
January 1923, A sealed cover purporting to contain a 
will was deposited on this date ; two sealed covers 
purporting to contain a will and codicil respectively 
were withdrawn by Mr. Boudville and the testator 
undertook):the custody of them. He handed back 
certain sealed covers to Mr. :-Boudville in ihe middle 
of February 1929 and these are proved to contain will 
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rupees two lakhs shall be paid for the said charitable objects to 
the Right Revd. Bishop Cardot or his successor in office.” 

in clause 13 there was a similar bequest to Bishop 
Sagrada of Toungoo Vicar Apostolic of Kastern Burma 
or his successors in office of the sum of Rs. 50,000. 

The plaintiff-respondent in this appeal is the succes- 
sor in office of Bishop Cardot named in clause 12. It 
appears that the appellant had entertained doubts as to 
the validity of the charitable bequests in the will, and 
the effect of section 114 of the Succession Act (dealing 
with the rule against perpetuities in this country), and 
of section 118 of the same Act (dealing with the execu- 
tion and deposit of wills containing charitable bequests 
when the testeter des near relatives living). Although 
she had paid interest on the two lakhs of rupees, as 
directed by clause 12 of the will, she decided not to 
pay any more money, and when in April 1939 the 
Bishop's claim to the property was denied he brought 
this action against the defendant-appellant. 

The plaintiff-respondent’s case was that a Higher 
Grade Pleader named Mr. Boudville had prepared a 
draft will for the testator and a will very similar to 
Mr. Boudville’s draft was executed on 25th January 
1923 and deposited on the same day with the Registrar 
of Assurances at Rangoon in accordance with the 
provisions of section 118 of the Succession Act 
and section 42 of the Registration Act. It remained 
in his custody for just over six years. On 9th May 
1927 a codicil dated 4th April 1927 is also said 
to have been deposited. The sealed cover bore the 
superscription 6th May 1927. Early in February 1929 
the testator who was fhen in very poor health desired 
to see his will and codicil and possibly to make sotne 
changé in tlie bédiiésts to his relatives.” He authorized 
Mr. Boudville to withdraw the will and codicil under 
the provisions of section 44. of the Registration Act. 
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if the bequest vests in the trustee of the bequest within 
the prescribed period 

In the following cases, charitable trusts in 
perpetuity have been held to be good. TYarachand v. 
Soonabai (1); Joseph Colgan v. Adiministrator-General 
of Madras (2); B. P. Seu v. G. P. Sen (3) and Malchus 
v. Broughton (4). 

The English rule thai no charitable bequest can be 
avoided on the ground of perpetuity is stated in Henry 
Woodman and John Blake v. The Mayor end Free 
Burgesses of the Borowugh of Saltash (5\ at page 642 of 
which all the English authorities are summarized. 
That a bequest to a religious institution is prima facie 
a bequest fora charitable purpose is settled in White 
v. TWhite (6). 


Roserrs, C.J.—The defendant-appellant Mrs, Camilla 
Winifred Mariano is the widow and surviving executrix 
and trustee of the will of the late Victor Joseph 
Mariano who died on Ist March 1929. Probate was 
granted to her (and to another executor who has since 
died) on 8th June 1929 of a will dated 25th January 
1923. 

Clause 12 of the will ran as follows : 


“12, After the whole capital has been received from ihe 
Rangoon Gazette Office my Executors and Trustces shall pay to 
the Right Revd. Bishop Cardot Vicariat Apostolic of Southern 
Burma or his successor in office a sum of rupees two lakhs to be 
held by him IN TRUST IN PERPETUITY so that the inconie and profits 
thereof shall be used for the religious and charitable objects 
connected with the Roman Catholic Church and Mission in 
Rangoon as he may deem fit. One year after my death and until 
such time as the said sum of two lakhs has been paid an amount 
equivalent to interest at 5 per cent per annum, for the said sum of 


(1) LL.R, 33 Bom. 122, (4) LL.RIAE Cel. 501. 
(2) LL.R. 15 Mad, 424- (5)'7 A.C, 633. 
(3) LL.R, 25 Cal. 112, 125. {6} (1893} 2 Ch, 41. 
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mind in enacting s. 165 of the Succession Act was that 
aman might make a death-bed gift to religious uses. 
when he was not in a fit condition to use his judgment. 

* That this was the intention of the Legislature is clear 
from a reference to English Law at the time. See 
Attorney-General v. Barne (i). 

The Court has found in this case that the will in 
respect of which probate has been granted is identical 
with that which was deposited. Therefore, the 
mischief which the Legislature had in mind has been 
avoided. 

It is but proper that a person who had deposited a 
will should be able io withdraw it and it is equally 
proper that event se withdraws it with the intention 
of altering it, it should remain in force until that 
intention is actually carried out. For, he may change 
his mind on the way back from the Registration Office 
or he may meet with a fatal accident, and is it to be 
said that in such circumstances, he has died intestate ? 

It is not necessary to read anything into s. 118 
in order to carry out the intention of the Legislature 
and the Court is not entitled to read words into a 
statute until there is a clear reason for doing so in 
the Actitself. Vickers v. Evans (2); Thompson v. 
Gould (3). d 

The only rule against perpetuities in India and 
Burma is that contained in s. 114 of the Succession 
Act. The difference between the Indian and the 
English rule as to perpetuities is emphasized in 
Jones v. The Administrator-General of Bengal (4). 
The English Law is that no valid interest except in the 
case. of charity could be created which did not vest 
within the prescribed period, whereas s. 114 is satisfied. 





(1) (1707) Gilbert's Equity Cases 5. (3) (1910) 4.6. 409, 420, 
(2) (1910) 4.0-444, (4) LAR. 46 Cal. 485, at p. 507. 
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Paget for the respondent. Section 118 of the 
Succession Act requires the performance of two acts 
to make valid a gift by will to charitable uses, namely 
(1) the execution of the will not less than twelve 
months before tlic death of the testator, and (2) the 
deposit of the will within six months of its execution. 
These two requisites have bean comptied with in this 
case, 

The word “deposit” mcans “to put” or “to 
place”’, and if the requirement of the law is that the 
will is to remain in a place of safe custody, then, it is 
necessary to read into this section, the words “kept in 
deposit until the death of the testator.” 

At the time when s. 105 of the Act of 1865, whicl. 
corresponded tos. 118 of the present Succession Act 
was passed, there was im existence, the Registration 
Act of 1864, scclions 46 to 49, which are in similar 
terms to the present sections 42 to 45, the main 
difference being that under the old s, 48 the testator 
had to seek the permission of the Court to withdraw 
his will from deposit. The Legislature must therefore 
be taken to have known ofthe existence of s. 48 (which 
corresponds te the present s. 44 of the Registration 
4,.ct) and to have known that the testator might with- 
draw his will from the place of safe custody provided 
by the Act. The Legislature must also have known 
that under the present Succession Act, it is easier io 
withdraw a will than it was in 1865. . If therefore the: 
intention was that upon the will being withdrawn from 
safe custody, the effect should be to render void any 


clause therein bequeathing property to charitable uses, 


it was clearly incumbent upon ‘the Legislature to have 
said so. at oa 

The Legislature may well have thought that once 
the will had been deposited, if was immaterial whether 
it was withdrawn because the mischief which it had in 
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withdrawal and subsequent redeposit for less than the 
prescribed period before death, cannot comply with 
the requirements of section 118. Section 45 of the 
Registration Act shows that the will must be kept in 
deposit till the death of the testator. 

The trust created also offends the rule of perpetui- 
ties contained in section 114 of the Succession Act. 
The corpus remains tied up. for ever, and there is no 
beneficial owner. No one has obtained the ownership: 
or the disposing power over the sum of two lakhs 
purported to be given in charity, The English law 
as. regards perpetuities makes an exception in favour of 
charities, but that law does not apply to Burma. 
Jones v. The Administrator-General of Bengal (1). 
English law should not be referred to in this: 
connection. See Ramanandi Kuer v. Kalawati 
Kuer (2). A perpetual trust has been created. This 
offends against the rule of perpetuities. The test 
is—Is the property tied up in perpetuity? Carne 
v. Long (3); Lloyd v. Lloyd (4); Thomson 
v. Shakespear (5). ; 

A gift to charity in future or conditional upon 
certain events, which may not take effect within the 
period allowed by law is: void. In this case, the 
executors. were directed to make the payment of the 
two Jakbs to the Bishop after the capital invested in 
the Rangoon Gazette had been received. The Rangoon 
Gazette may or may not make the payment within the 
statutory period, and: in deciding the matter the state 
of things existing -at the time of the testator’s death. 
and not at the date of the will is to be looked at. 
Inne Lord Stratheden and. Campbell: (6). 





TL} ILL. 46 Cal. 485. (4) 2 Sim (N.S.) 255." 
(2) ELL.R. 7 Pat. 221, 227. 5) 1 DP, & J. 399. 
13) 45 E.R. 550, ? (©) (4894) 3 Ch, 265, 
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less than twelve months before his death, and it must 
have been deposited within six months of its execution 
in some place provided by law for the safe custody of 
wills of living persugs. See sections 42 and 43 of the 
Registration Act. 

The object of the te prevent deati-bed gifts 
io charities ; one of ti conditions that the testator has 
to meet in making a bequest js that he must remain of 
the same mind towards the charities unlil his death. 
The will must rereabs in deposit with the Registrar 
unti! the death of the testator in order to meet the 
requirements of the section. If at any time the testator 
withdraws the will, the will becomes a “ non-deposited 
will.” The word “ deposited’ in section 118 of the 
Succession Act means “kept in deposit’ In the 
preseut case, the prior deposit of the willis cancelled 
by the subsequent withdrawal. 

It has been held in Abdul Razeak v. Amir 
Haidar (1) that the word “Registration” is not 
synonymous with deposit. Greai significance should 
be attached to the word “retain ” in the second proviso 
to section 43 of the Registration Act. The will must 
be kept in deposit without being withdrawn, and the 
Registiar must retain the sealed cover in his fire-proof 
box. The will must be in deposit at ihe time of the 
death of the testator. li must be noted that a will 
speaks from the death of the testator and that during 
his life time, it can always be altered or revoked. 
Krishna Kumari Devi vy. Rajendra (2). See also 
section 90 of the Succession Act. ; 

Tic safeguard contained in section 118 is useless 
if the will can be withdrawn at any time. Adsinis- 
tralor-General of Bengal v. Hughes (3). Deposit, 





Act is 








(1) LLR. 10 Cal. 976. {2} LL.B. 4 Luck.-122, 127. 
(3) LER. 46 Cal. 192. 
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APPELLATE CIVIL. | 


Before Sir Eruest H. Gootman Roberts, Kt., Chief Justice, 
and Mr. Justice Dunkley. 


Cc. W. MARIANO 
Dv, 


THE Rr. Rev. F. PROVOST.* 


Religious or charitable bequest—Conditions necessary to ensure validily of 
bequest—Existence of near relatives—Execulion and deposit of will of 
testator with Registrar of Assurances—Time linits— Withdrawal of will by 
testator during life-time, effect of—Rcedeposil—Proccdure on death of 
testator—Rule against perpetuify—Succession Acl, ss. £14, 118— Registra- 
lion Act, ss. 42, 43, 44, 45, 46. : 

To satisfy the requirements of s. 118 of the Succession Act and to ensure 
that a religious or charitable bequest is not rendered void a will containing 
such a bequest must not only be executed twelve months before the death of 
the testator but also be deposited in a sealed cover wilh the Registrar of 
assurances as required by Jaw, and must remain so deposited until the death of 
the testator. After the death of the testator, the Registrar must open the cover 
and make a copy of the will before it leaves his possession. 

‘The testator may at any time before his death withdraw the sealed cover 
from the Registrar, but such withdrawal renders the religious or charitable 
bequest made in the will void, unless the testator redeposits the same or 
another will containing such bequest with the Registrar and the time periods 
fixed for its execution and deposit are also observed, 

Charitable trusts though made in perpetuity are not within the mischief of 
s. 1140f the Succession Act provided the vesting is not delayed pevond the 
statutory period and there is no remainder over. 

Adwministrator-General of Bengal v. Hughes, 1.L.R. 40 Cal. 192 ; B, P. Sen v, 
G. P, Sen, UL.R. 25 Cal, 112; Colgan v. Administrator-General of Madras, 
LL.R. 15 Mad. 424; Malckus v. Broughton, 1L.R. 11 Cal. 591; Mitter v. 
Administrator-General of Bengal, 6 C.W.N. 321; Tarachand v. Soonabai, 
LL.R. 23 Bom. 122, referred to, 

Joues v. Administrator-General of Bengal, 1.L.R. 46 Cal, 485, distinguished. 


John Dhar for the appellant. As the testator had | 
children, his will containing bequests to charities must 
fulfil the requirements of section 118 of the Succession 
Act, that is to say, the will must have been executed not 





* Civil First Appeal No. 87 of 1940 from the judgment of this Court on the 
Original Side in Civil Regular No, 154 of 1939, 
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imprisonment are part and parcel of the same process ‘4 
in execution, and these are the only two methods of Mauxe Tox 
execution which are allowed. 2, 
Of course the power of a Magistrate to sentence to sari 
imprisonment wader section 490 does not mean that Mosee4): 
the Magistrate can exceed his ordinary powers con- 
ferred by section 32 of the Code. 
Let the record ise returned with these remarks. 
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This section gives an alternative remedy by 
enabling an application for execution to be made direct 
to the Magistrate within whose jurisdiction the person 
against whom the order is passed may be, as well as to 
the Magistrate who passed the original order, «i bis 
successor. 

Section 490 is couched in perfectly plain <« 
gorical terms. It means what it gays—thal, application 
or execution may be made to any Magistrate in a place 
where the person against whom it is made is. Lad 
it been intended that the Magistrate should be of the 
categories or have the powers prescribed in section 488 
it would have been easy to say so. Verhaps (le: words 
* any such Magistrate’ would have been sulliend Ut 
is clear that the intention of the Legislature was ta 
facilitate execution of an order. It might well be that 
the person against whom execution was sought had 
moved to a place in the mofussil where a first class 
Magistrate was not resident or ordinarily resident. “All 
that the Magistrate is required to do is to execute the 
order after being satisfied as to identity and non- 
payment. The Magistrate is not allowed to go into any 
other question, ¢.g., whether the status of the parties 
has altered since the order was made, wide the judg- 
ment of Knox J. in Prabu Lal v. Ranti (5). 

Reluctance to give its plain effect to section 490 
may perhaps have arisen from provisions in the civil 
code as to transfer of execution to a court of conipetené 
jurisdiction. 

I do not understand what is meant by s: 
the power to enforce an order of mainict 
not necessarily include the power {9 scn’cnee 
imprisonment. There is no such limitation in 
490, and section 488 (3) shows that the power to 
distress warrant and where that fails to sent 






















z (1) (1902) L-L.R. 25 All. 165, 166. 
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I do not profess to be able to understand this 
‘judgment. Itis an extremely short order in revision, 
where the learned Judge first said that he concurred in 
the view of the District Magistrate that a second-class 
Magistrate was not competent to pass a sentence of 
imprisonment for breach of an order directing payment 
of maintenance. I will quote the remainder of the 
judgment in full : It is as follows: 


“Even assuming that the werds‘ any Magistrate’ in 
section 490, Criminal Procedure Coce, have not been used with 
reference to the class of Magistrate referred to in ‘sections 488 
and 489 Criminal Procedure Code, the power to enforce an order 
of maintenance does not necessarily include the power to sentence 
the person against whom it was passed to imprisonment.” 


Section 488 (1) (omitting unnecessary portions) says 
that in a case of a refusal to maintain the wife or child, 
the District Magistrate, a Subdivisional Magistrate, or a 
Magistrate of the first class may order such person to 
maintain his wife or child. 

Section 488 (3) provides that if any person so 
ordered fails to comply with the order, any such 
Magistrate may issue a distress warrant, or sentence 
such person to imprisonment. 

The words “ any such Magistrate ’’, of course, mean 
Magistrates of the categories or with the powers above- 
mentioned. 

Section 488, sub-section (8) says that proceedings 
may be taken against any person in any district where 
he resides or is, or where he last resided with his wife. 

Section 490 lays down that any order for mainten- 
ance may be enforced by any Magistrate in any place 
where the person against whom it is made may be, on 
such Magistrate being satisfied as to the identity of the 
parties of the non-payment of the allowance due. 
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Maung Tun Zan then applied in revision to the 
District Magistrate. The learned District Magistrate’s 
order isin error when he says that Ma Myaing had 
applied for arrears due previous to those for which 
imprisonment had been awarded. 

The Magistrate in the second case issued a notice 
to the respondent on the 13th December to appeai 
on the 20th December and pay the arrears, The 
respondent was away from Tavoy at the time, The 
Magistrate, without giving the respondent a chance to 
appear, or to pay the old arrears and the fresh arrears 
now due, and, again, without issuing a distress warrant, 
issued a new warrant of arrest against Maung Tun Zan. 
It is only necessary to say that this was wholly 
improper and illegal. 

It is now some two and a half months later, and all 
that need be done now in this case is to allow the 
proceedings to continue, and say that the applicant 
should be allowed to put in a fresh application for 
recovery of the arrears due up to date, and then 
Maung Tun Zan should be called upon to pay these 
arrears. If the Magistrate is of the opinion that he has 
failed without sufficient cause to comply with the order, 
then the Magistrate should issue a distress warrant, and 
if that is ineffective, he may sentence the respondent te 
imprisonment, 

The learned District Magistrate has referred to a 
matter raised before him in argument. It has been 
said in a judgment of the Madras High Court (not 
officially reported), that a second-class Magistrate is 
not competent to pass a sentence of imprisonment for 
breach of an order under section 488. his is a judg- 
ment of Pandrang Row J. in Emperor y. Kappini 
Nikam (1). 





(1) ALR, (1935) Mad. 572. 
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It has been held in a recent Bench decision of this 
Court, Ma Tin Tin vy. Maung Aye (1), reversing Zaw Ta 
v. King-Eiperor (2), that a defaulter may be sentenced 
to one month’s iL mee in — of the arrears 
in the present case the offender was seuteaced to one 
month's rigorous imprisonment ‘n respect of all arrears, 
and that matter is concluded. A man cannot be 
sentenced to imprisonment a second time for default in 
respect of the same identical arrears, Maung Kyi Pe 
v. Ma Htu In (3). I may note that the only method 
provided for the recovery of costs awarded is by 
distress warrant (section 386), and that it is only for 
default of payment of each month’s allowance that 
imprisonment may be awarded. 

The illegality in the Magistrate's ccchanabiags has 
not been noticed. It is that affer he had ordered 
Maung Tun Zan to pay the amount in question, and 
after Maung Tun Zan had refused to pay it, the 
Magistrate straightaway ordered him to be committed 
to jail, although the first thing that must be done is to 
issue a distress. warrant [section 488 (3), Criminal 
Procedure Code], and it is only for the whole or part 
of each month’s allowance that remains unpaid after 
the execution of the warrant that imprisonment may 
be awarded. 

The respondent was committed to jail for one 
month, and on the 13th December 1940, that is to say, 
some 3 or 4 days afier Maung Tun Zan’s release from 
jail, Ma Myaing filed a second application in Criminal 
Miscellaneous No. 31 of 1940 before the same Magis- 
trate for enforcement of the order in respect of the same 
arrears, Rs, 25 and costs, and, apparently, the amount 
due from the 24th September until the 13th December. 


(1) [1941] Ran. 65. {2} 7 L.B.R. 351. 
(3) (2931) LL.R. 10 Ran. 176, 
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District Magistrate, Tavoy, who has reported it to this 
Court for orders with the recommendation that the 
proceedings be set aside and fresh action taken by the 
Magistrate. Notice has been issued to the applicant, the 
husband, Maung Tun Zan, and to the opposite party, 
his wife Ma Myaing, but neither party has 
appeared. 

The order for maintenance in question was passed 
by the ist Additional Magistrate of Tavoy, a first-class 
Magistrate, on the 9th September 1940. It was ordered 
that Maung Tun Zan pay his wife maintenance at the 
rate of Rs. i5 a month with effect from the date 
of her application, the 24th Junc 1940, together with 
the cosis of the case. 

On the 24th September, Ma Myaing filed an 
application for enforcement of the order for maintenance, 
which was then due for exactly three months. The 
application was made to the District Magistrate, 
who transferred it for disposal to the Headquarters 
Magistrate of Tavoy, a second-class Magistrate. Ido 
not know why the application was not transferred to the 
Magistrate who passed the order, or to his successor 
or to the Subdivisional Magisirate, all of whom had 
jurisdiction to pass order for maintenance under 
section 488, Criminal Procedure Code. The Head- 
quarters Magistrate in question is a_ second-class 
Magistrate. Maung Tun Zan had already filed a suit, 
for restitution of conjugal rights. The Court refused to 
stay action on the application until the decision of that 
suit, and ordered Maung Tun Zan to pay the arrears. 
He. paid only Rs. 10 into Court, and did not pay 
the balance Rs. 25, and the costs, Rs. 1-8 (Diary of 
12-10-40}. On the 9th November he was sentenced to 
one month’s rigorous imprisonment in respect of these 
arrears, due up to September 24th, Rs. 25, and also the 
costs, now amounting to Rs. 6-8 (Diary of 9-11-40). 
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CRIMINAL REVISION. 


Before Mts, desis dias by 


MAUNG TUN ZAN ». MA MYAING? 
HMaintenance orde r—Defaulter— Ate ds Pca gente de 
imprisonment for identical artedis-- Ged bon cajorevd--Tiuprisoniites* 
only for arrears—Order for te - Reeagistrates entitled te gas 
order—Execution of orsier by any wiisistiate-- Conde of Criminal Procedics 

ss. 32, 488, 489, 990. 





ssentdcnt— Nv sev 














In case of refusal or neglect by @ person to comply wilh an orce! 
mainienance made against him the magistrate should first issue a distre 
warrant, and it is only for the whole or pari of each month’s allowance the 
remains unpaid after the execution of the warrant that imprisonment may be 
awarded, 














A defaulter may be sentenced ts one reoi.th’s imprisonment in res: 
fhe arrears for cach month on a farther ti ake period, but he cai 
senlenced to Taprisonment a sccand Ge tes de faa ia roepeel of the saa. 
idention) avrears, 

Ma Fin Yin y, Maung Aye, [PON] Bao, Maiig Kyi Te x. Ma tine ty, 
LE. JO Ran, 176, referred te, 


The only method provided for the recovery of cost: awarded ina main 
tenance case is by distress warrant; if is only for defaull of payment of 
each ynonth’s allowance thal imprisonmesi may be awarded. 


An order for maintenauce ci be passed by any one of the class of magistrate: 
mentioned in s. 488 (1) of the Code of Criminal Procedure in whose jurisdiction 
the person Jiable resides o7 Jast resided with his wife. Such an order can be 
enforced sudject to the provisions of s. 32.4! the Code, ty any magistrate ir 
any place where {be person liable is a: Icing salisfied as to identity aac 
non-payment. 














refed by 


572, Oi 


Prabu Lad v. Rami, WLR, 235 AN 1G 
Vauperor v. Nikaut, SUR, (1935) ii. 
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MoseELy, J.—This is an a for revision 
of an order, passed under sec 496, Criminal 
Procedure Code, for enforcement of an order of 
maintenance, The application was made to the 











nal Revision No. 516 of 19-41 from the orders of the Headquarters 
itte (2), Tavoy, in Crimmal Miscellaneous Trial No. 34 of 1940. 
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offence under section 31 of the Kachin Hills Regulation, 
which prohibits possession of opium under certain 
conditions, and also, incidentally, lays down a presump- 
tion as regards opium above 25 tolas. 

The case of Ba Ku v. Deputy Commissioner, Bhamo 
(1) may be referred to in this connection, though the 
exact point was not involved there. 

It follows that, as the accused was a Kachin, and 
Kachins are one of the Hill-tribes to which the 
Regulation applies, this Court has no jurisdiction in 
revision to deal with the case, as was pointed out in 
that ruling, the High Court being the Commissioner of 
the division, as provided in section 9 of the Regulation, 

Let the record be returned with these remarks, 


a 


(1) [1939] Ran, 614. 
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The accused is a Kachin from China who was 2 
temporary resident i: the Sinlumkaba subdivision. 
The Kachin Hill tribcs Regulation extends to such 
hill-tracts, and applies t+ sach hill-tribes, as may be 
notified by Gaovernsix at [section 1, sub-section (3)]- 
Section 2 sub-s:-iham (f} and (2) defines “hill-tract” 
ad “hill-tribe’ os any hill tract and hill-tribe to whick 
the Regulation has beer made applicable. 

By Politica! Daptetuinnt Notification No. 49 of th 
Znd December, 1955, i! was directed thal the Regulati 
extend to all hill-tracts i the Bhamo District and ap 
ts the under-mentioned hill-tribes in these tracts : 














“ Kachins, Yawyins, Nungs, Marus, Lashis, Atsis and Ching 
(Nagas) ”, 


and also to Shaus and Gurkhas permanently reside! 
jaa hiltracl The Subdivisional Magistrate was o! 
the opinion that the accused could not be cousidered a 
member of a hill-tribs in a hill-tract, and that the 
definition [presumably the definition of “ hill-ribe” in 
section 2 (2) of the Regulation] must imply “residents 
in hill-tracts.” 

.f can see no such implication myself. The 
expression ‘“‘hill-tribe” in my opinion, is a racial 
designation. The word “Member” rather begs the 
question, as it imporis an implication of residence. 
The Regulation is made applicable tu certain hill-trit: 
in these hill-tracts, ag, Kachius, the emphasis be 
on the race of the persons in question. This is a 
shown by the fact that the Regulation is only to ap 
io Shans and Gurkhas who ate permanently residen 
thei hill-tract. There is no such qualification in t 
a Of the hilLtribes above-mentioned. 

li appears to me, therefore, that the respondent 

Idn 0! he ged with an offence under the Opium 
Act, bul sheen have been charged, if at all, with ax 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely, 


THE KING v. NHKUM NAW.* 


Kachin Hill Tribes Regulation (1 of 1895), ss. 1 (3), 2(1) and (2). 31—Potiticat 
Department Notification No, 49 of 1935— Hill Tribe” and“ Hill-tract™ -- 
Regulation applicable to Kackins in Hill tracts of Bhanw—Permancnt 
residence-—Race of the accitsed—Ilegal possession of opium—Jurisdiction 
of the High Court, 

The Kachin Hill Tribes Regulation (No. } of 1895) is made applicable by 
Political Department Notification No, 49 of 1935 to certain  bill-tribes in all the 
hill-tracts of the Bhamo District, ¢.g., Kachins, lhe emphasis being on the race 
of the persons in question. The Regulation is only to apply fo Shans and 
Gurkhas who are permanently resident ina hiil-tracl, but there is no such 
qualification in the cxse of the hill-tribes meutioncd in the nolilication. 

The accused being a Kachin from China temporarily residing in ouc of the 
hill-tracts cannot be dealt wilh under s. 9 fa) of the Opium Act for possession of 
something under 25 tolas of opium but should have been charged, if at all, 
under s, 31 of the Regulation, which prohibils possession of opium under 
certain conditions, and also, incidentally, Jays down a presumption as regards 
opium a: ~ 25 tolas, : 

The Commissioner of the Sagaing Division is the High Court and {his Court 
has no jurisdiction in revision to deai with the case. 

Ba Kun v. Deputy Commissioner, Bhamo, [1939] Ran. 614, referred to. 


E Maung (Government Advocate) for the Crown. 
No appearance for the accused. 


Moss y, J.—The respondent, N’hkum Naw alias 
Zau Mai Tu, was convicted under section 9 (a) of the 
Opium Act of possession of something under 25 tolas of 
opium by the Subdivisional Magistrate, Sinlumkaba, 
Bhamo District, who is also Assistant Superintendent, 
Kachin Hills. 

This case was calied in revision to consider whether 
the accused could have committed an offence against 
the Opium Act, or whether the Kachin Hill-Tribes 
Regulation No. 1 of 1895 was not applicable to the case. 





* Criminal Revision No. 1274A of 1940 from the or¢er of the Subdivisional 
Magistrate of Sinlumkaba in Criminal Trial No. 19 of 1940. 
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would no longer be a mere attempt to commit an 
offence, but would be the substantive offence itself. 

If I may so putit, in the substantive offence there is 
a giveranda taker : in an attempt to commit the offence 
there is mercly a proposal or an attempt to enter into an 
agreement to take from a person who is being induced 
to give. 

It is clear that Hia Pe should have been convicted 
of the theft, and the other three accused of an attempt 
to receive gratification under section 215 read with 
section 511 of the Penal Code. 

This appeal will be allowed and thé original 
sentences restored with effect from the date of this 
judgment, that is to say Hla Pe will be convicted under 
section 379, Penal Code, and sentenced to six months’ 
rigorous imprisonment ; Kan U will be convicted under 
section 215, read with section 511, Penal Code, and 
sentenced to six months’ rigorous imprisonment, and 
Tun Tin and Maung Bu will be convicted under 
section 215, read with section 511, Penal Code and 
sentenced to one year’s rigorous imprisonment each : 
these sentences to be in continuation of any sentence 
that any of the appellants may now be serving. 
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demanded Rs. 30s a reward for return of the bullock, 
and the complainant offered him Rs. 15, but that offer 
was refused, In that case Dillon J. said that an aitempt 
to take gratification within the meaning of section 215 
of the Penal Code necessarily includes the idca of a 
concurrence of wills between the giver and the takez, 
with this much superadded thereto, that some act has 
been done preliminary to the act of taking it; in otber 
words, an attempt is a stage in the commission of the 
offence which is intermediate between the agreement 
and consent and the actual taking. 

This was dissented from by the Chief Court of 
Lower Burma in the case of King-Kuperor v. Nga Nye 
(1). The learned Judges there said that a proposal ia 
attempt to complete an agreement. While there miust 
be a concurrence of wills between the giver and the 
taker as regards a taking or a consenting to take, there 
was a distinction as regards an agreement to take, and 
that when a proposal had once been made for the 
payment of the illegal gratification, that in itself 
amounted to an attempt to take (or receive or get) an 
illegal gratification, and amounted to an attempt to 
commit an offence under section 215. 

In Emperor v. Hargayan (2) again a Bench of the 
Allahabad High Court disagreed with the former 
decision of that Court in Chitiar’s case. They said, 
much, as was said in Nga Nyo’s case (1), that the 
accused could not have done anything more in order to 
be guilty of an attempt of the commission of the offence, 
than by proposing to the owner of the lost property to 
recover it on the receipt of a certain amount. They 
remarked, too, that if an attempt to take a gratification 
within the meaning of section 215 of the Penal Code 
necessarily included the idea of a giver and taker, it 





(1) 11 L.B.R. 310, {2) (1922) LL.R, 45 All, 159. 


1941] RANGOON LAW REPORTS 


as section 215 is not intended to deal with the actual 
thief, vide the cases of Twet Pe v. King-Emperor (1) and 
King-Emperor v. Nga Nyan U (2). 

The allusion to implied acquittal comes, 1 presume, 
from the judgment of their Lordships of the 
Privy Council in Kishan Singh v. King-Essperor (3). 
But that was a case where it was, held that the 
High Court in revision had no{power to convert a 
conviction for the lesser offence of culpable homicide 
(which implied an acquittal on a charge of the greater 
offence of murder), into a conviction [for murder or 
thereon to enhance the sentence. 

Inthe present case there was/an alternative charge 
as allowed by section 236 of the Criminal Procedure 
Code, and the trial Court could have convicted the 
accused of either offence even if they had not been 
charged with it, as is provided in‘'section 237, In 
appeal the appellate Court has power, vide section 423 


(1) (): 
“(2) to alter the finding, maintaining the sentence . . , ” 


The matter has exhaustively been dealt with in the 
judgment of Nanavuity J. in Lukhan Singh v. Emperor 
(4), which cites the previous cases on the subject, and 
rightly distinguishes the case of Kishan Singh (3). 

As regards the other appellants the learned Judge 
said that as they had not actually taken money they had 
not committed any offence. No authority was quoted, 
and the learned Judge did not consider whether an 
attempt to commit an offence had been made. 

There are, as far as I know, only three cases reported 
on the subject. The first case-is Queen-Empress v. 
Chittar (5). The facts there were that the accused 





(1) 4 L.B.R, 199. (3) (1928) LL.R. 50 AU, 722 (P.C.). 
{2} 2 U.BLR, (1914-16) 43. (4) 35 Cr.LJ. 973. 
(5) (1898) L.L.R. 20 All. 389, 391. 
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under section 215, Penal Code and Hla Pe and Tun Tin, 
who had previous convictions, were sentenced to one 
year’s rigorous imprisonment each, and the other two 
accused, Hla Pe and Kan U, to six months’ rigorous 
imprisonment each. 

The case against ihem was a simple one, and, I 
think, quite clearly proved. A letter had been sent 
to the complainant to demand Rs. 30. His relative 
Kyaw Din came wilh the money, and the accused 
Tun Tin and Maung Bu and two men unknown tc 
Kyaw Din, whom he could not then or later recognize, 
met him, and Maung Bu asked for the monicy. 
Kyaw Din was willing to pay, bul the agreement fell 
through as he wanted to sec the bullock first and they 
would not show itto him. After this Hla Pe was found 
under suspicious circumstances and told the headman 
that Tun Tin and Maung Bu had brought the bullock 
and that they had all arranged to get money from the 
complainant, and Hla Pe showed the headman, 
U Shwe Mya (p.w. 5), the place where the bullock was 
tied up in the jungle. Then Kan U adinitted to the 
headman that he had gone along with Hla Pe, Tun ‘Tin 
and Maung Bu to demand the moncy. 

The learned Sessions Judge of Myingyan in appex! 
acquitted all four accused. He said that Kan U’s 
statement to the headman could not be regarded as a 
confession. I confess I do not understand this. 
Kan U clearly admitted taking part in the demand. 
Then the Judge said that Hla Pe should have been 
convicted of the theft. He had been charged 
alternatively under section 379 and section 215, and as 
no orders had been passed under section 379, it was 
said that he had been impliedly acquitted of that 
offence, and that that acquittal could not be sel aside in 
appeal. As he was the actual thief, he could not or 
should not, it was said, be convicted of taking ransom, 
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APPELLATE CRIMINAL. 
Before Mr. Justice Mosely, 


THE KING », MAUNG HLA PE* 


Ilegal gratification—Bullock tteft—Allereate charge—Conviction for either 
offence—Appellute Coutt—Alteration of fiading—Maintaining of sentence 
—Substautive offence of legal gratification—Altempl to commit offence— 
Penal Cod 215, 379, SLI—Code of Criminal Procedure, ss. 236, 237, 
423 (2) (b). 

A person charged with the theft ofa ballock can inthe alternative be 
charged with demanding an illegal gratification for its return, The Court can 
convict the accused of either offence even if heis nef charged with it. The 
appellate Court can aller the finding and maintain the sentence. 

King-Emperor v. Nga Nyan U,2 U.B.R. (1914-16) 43; Lukhan Singh v. 
Emperor, 35 Cr.U.J, 973 ; Tukhan Singh v. Emperor, 35 Cr.L.J. 973 ; Twet Pe v. 
King-Emperor, 4 L.B.R, 199, referred to. 

Kishan Singh v. King-Emperor, (.L.R, 50 Au, 722 {P.C)), distinguished, 

In the substantive offence of illegal gratification under s 215 of the Penal 
Code, there is a giver anda taker. In an attempt to commit the offence, there 
is merely a propos] or an attempt to enler into an agreement to take from a 
person who is being induced to give. Such proposer can be convicted of an 
attempt toreceive gratification under s. 215 read with s, 511 of the Penal 
Code. 

Emperor v, Hargayan, LL.R. 45 All. 159; King-Entperor vy. Nga Nyo, 
11 L.B.R. 310, referred to. Refs SEZ-CF4R. 

Queen-Empress v. Chittar, LL R. 20 All. 389, dissented from. 





.E Maung (Government Advocate) for the Crown. 
No appearance for the accused. 


MosELy, J.—This is an appeal by Governmert, 
against the acquittal in appeal of the four respondents, 
Hila Pe, Kan U, Tun Tin and Maung Bu alias Daw Yin. 

These men were charged by the Township 
Magistrate of Kyaukpadaung under section 379 and 
under section 215 of the Penal Code with the theft of a 
bullock or in the alternative with demanding an illegal 
gratification for its return. They were all convicted 








* Criminal Appeal No, 1235 of 1940 from the orders of the Township 
Magistrate (1), Kyaukpadaung, in Criminal Trial No. 78 of 1640 and of the 
Sessions Judge, Myingyan, in Criminal Appeal Nos. 212 to 213 of 1940. 
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His Majesty in Council that a copy of the judgment 
from which it is sought to appeal should be before the 
Court. 

Consequently, in this case, as the copies of the 
judgment and decree in first appeal No. 23 of 19-0 
were not filed and were not, as I have said, even applied 
for until after the period of limitation had expired, ti 
must be held that the original petition for leave was 
inchoate, and therefore that there is no petition before 
the Court upon which leave can be granted. Since 
the application for copies of the judgment and decrce 
required was not made until after the period of limita- 
tion had expired, there are no grounds on which this 
delay can be excused under the provisions of section 5 
of the Limitation Act. 

This petition must therefore be dismissed with costs, 
advocate’s fee five gold mohurs, 


Roperts, C.J.—I agree. 
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Itis further urged that it is unnecessary to file 
copies of the judgment and decree with a petition 
for leave to appeal, and that therefore the original 
petition was in order. Under Rule 57 of the rules of 
this Court on the Appellate Side a petition for leave te 
appeal to His Majesty in Council shall be presented to 
the Deputy Registrar, who, if the petition is in order, 
will issue notice on the respondent to show cause. 
Consequently, the petition must be in order ; and in 
order to see what are the requirements so that a petition 
may be in order, clearly itis necessary to refer to the 
provisions of the Code of Civil Procedure and the rules 
of the Court in respect of such petitions, The rule of 
the Appellate Side of this Court dealing with memoranda 
of appeal and applications is Rule 5. This rule says 
that memoranda of appeal and applications shall be 
accompanied by as many copies thereof as there are 
respondents, and by certified copies of ({) the decree 
or order against which an appeal or an application is 
made, and (2) the judgment on which such decree or 
order is founded, unless the Court dispenses therewith. 
It is said on behalf of the applicant that a petition for 
leave to appeal to His Majesty in Councilis not an 
application against any decree or order ; but, to my 
mind, it is clearly an application of that kind, for it is 
an application for the very purpose of calling a decree 
of this Court into questien, and, in ascertaining whether 
a petition forlcave is in order within the meaning 
of Rule 57, the Deputy Registrar, who receives the 
petition, must see whether it complies with the provi- 
sions of Rule 5. I am confirmed in this opinion by the 
judgment of a Bench of this Court in R. K. Banerjee v. 
Alagamma Achi (1}, in which it was said that it is 
necessary on an application for leave to appeal to 





(i) (1935) 1.L.R. 13 Ran. 762, 
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jadgment and decree in civil first appeal No. 25 of 
1940 were filed on the 5th December ; bul the copies 
of the judgment and decree in civil first appeal No. 23 
of 1940 were not filed until the 16th Decembcr, 1940, 
and the copies show that application for the copies of 
the judgment and decree in this appeal was not made 
to the copying department of the Court until the 
9th December ; that is, there was no attempt to comply 
with the ruies of the Court and to obtain the necessary 
copies until the period of limitation prescribed had 
expired by more than 40 days. 

It is said that because, when due allowance is made 
for the time requisite for obtaining copivs, the copies 
of the judgment and decree in first appeal No. 25 of 
1940 were filed within time, this petition ought to be 
admitted. But the judgment and decree in first 
appeal No. 25 of 1940 were merely of a formal 
character, and as this appeal was dismissed and there 
was in consequence no alteration of the judgment and 
decree of the original Court, so far as this appeal is 
concerned there is no further appeal as of right to 
His Majesty in Council, and from the petition which 
has been filed it is clear that no question of law arises 
in the appeal. 

The real appeal is against the judgment and decree 
in first appeal No. 23 of 1940, which reversed the 
judgment and decree of the District Court, and the 
petition now filed shows that it is desired to appeal to 
His Majesty in Council for the purpose of restoring the 
judgment and decree {of the District Court. So far as 
first appeal No. 23 is concerned, which is the substan- 
five appeal in regard to which a certificate for leave to 
appeal to His Majesty in Council is desired, no steps to 
obtain copies of the judgment and decree in that appeal 
were taken until after the period of limitation had 
expired. 
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Doxkury, J.—This is a petition for lcave to appeal to 
His Majesty in Council against the judgments and 
decrees cf this Court in civil first appeals Nos. 23 and 
25 of 1940. The judgments in these two appeals were 
delivered on the 30th July, 1940, and hence the period. 
for the filing of a petition for leave to appeal to 
His Majesty in Council expired before the end of 
October. The actual petition in this case was filed on 
the ist November, and was prima facic within time 
because it was fled during the vacation of the Court. 

li was then pointed out to learned counsel for the 
applicant that under the rules of the Court copies of the 
ee a ad decrees appealed against must be filed 
with the pet and thatthe petition as filed without 
these i entice documents was inchoate. On the 
Deputy Registrar making this order, copies of the 
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words, the declaration they ask for is that their right. 
title or interest in the lands in suit is not affected by 
the said deed of gift. The suit out of which the 
present appeal arises is, therefore, in my opinion, a suit 
for a declaration without consequential relief. iecause 
the plaintiffs by mistake overpaid the Court fees both 
in the Court of first instance and in the lower Appcllite 
Court it does not follow that they should be called upon 
to do so in this Court : 

“It is, however, not within my provirce to see wether the 
suit is properly framed, whether the plaintiff is entitled (o the 
declaration asked for or what would be the effectit the plaintiffs 
succeed in obiaining a declaration as prayed for. If the Cont 
trying the appeal finds that the suit as framed is not maintainable, 
it will either dismiss it or make such other order us it considers 
proper. I have only to see whether it is a memorandum ot appeal 
in a suit to obtain a declaratory decree where ro consequential 
relief is prayed.” 
per Ghose J. in Idol Sri Sri Gokul Nath Jiu v. The 
New Birbhum Coal Co., Lid. (1). I may also refer 
to B. Brij Gopal v. B. Suraj Karan and others (2) and 
Abdul Samad Khan v. Anjuman Islamia Gorakhpur 
and another (3). 

For all these reasons I hold that the memorandum 
of appeal has been correctly and properly stamped 
under Article 17 (3) of the Second Schedule to the 
Court Fees Act. 








{1) 27 C.W.N. 972. (2) 30 All. LJ. 446. 
(3) 31 AML LJ. 1537. 
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(3) 21 C.WN. 375, 





388 


1941 
Ma Wa Nv 
a, 
Ma ‘THAN, 


BAU, I. 


RANGOON LAW REPORTS. P19dy 


any consequential relief and that therefore the memo- 
randum of appeal should be stamped under Article 17 
(3), Schedule 2 of the Court Fees Act. 

The Taxing Master does not agree with this vicw. 
In the opinion ot the learned Taxing Master the plaintill- 
appellanis cannot now claim that the suit is one for a 
mere declaration since they have treated it originally as 
one for a declaration with consequential relicl in 
support of this ‘view the learned Master relics on 
Mohamed Masik v. Maikai Mukhadrai Uzgwa Badshalh 
Mehal Saheba (1). What has been decided in that case 
is that the appellants cannot change the nature of the 
suit in appeai for the purpose of determining the Court 
fees payable. ‘Phe question is whether the appellants 
have now changed the nature of the suit for the purpose 
of determining the Court fees payable. 

Now, the facts are these: Originally there were 
five plaintiffs. The first plaintiff Ko Tun Hlaing was 
the brother of the deceased U Sein and the second 
plaintiff Ma Wa Nu was the first wife of U Sein. The 
minor plaintiffs are the children of Ma Wa Nu by her 
deceased husband U Sein. Sometime before his death 
U Sein made a gift of the three pieces of suit land to 
his second wife Ma Than (now respondent before this 
Court) by a registered deed. In consequence thereof, 
the present suit was instituted. 

In their plaint the plaintifis say that the first 
plaintiff, Ko Tun Hlaing, is the owner of the land 
described in paragraph 2 (a) of the plaint and that the 
other plaintifis are the owners of the other pieccs of land 
and that under the deed of gift executed by U Sein no 
right, title or interest in the said lands has passed to the 
defendant Ma Than. They further allege that by the 
deed of gift a cloud has been cast on their title to the 





{(i} (4883) E.L.R. 10 Cal. 380, 
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Daugali for the appellants. 
Tui Byi (Government Advocaic) for the Crown. 


Ba U, J.—-In this case the plaintiffs who are the 
appellants before this Court me the suit which ticy 
instituted in tbe Subdivisional Courl of Pyinmana ae a 
‘suit for a declaration with consequeatial relich,  Tiey 
valued the relief al Rs. 3,000 and paid Conrt fees 
thereon. They lost the suit and went up on appeal tc 
the District Court of Pyinmana and ta that Court also 
they paid Court fees on Rs. papas There again they 
lost the appeal and so they have now come up to this 
‘Court on second appeai and paid Rs. 10 as Court fees, 
arguing that their claim is ons for a declaration witheut 
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In consequence thereof the prescnt suil was instituted 
by Maung E against Shwe Yon. By his plaint Maung 
E claims damages in respect of the nursery bed 
which he had raised and the other arrangements which 
he had made for cultivation. The defence is that 
a Civil Court is debarred from taking cognizance of 
asuit of the present nature. The defence was rejected 
by the Township Judge and the suit was directed to 
proceed to trial on the merits. The presem application 
is for revision of the order rejecting the aforesaid 
defence of the applicant. 

The only relevant section dealing with the question 
of jurisdiction is section 40 of the Tenancy Act, It 
provides : 

“40. Except as hereinbefore expressly provided no Civil 

Court shall exercise jurisdiction in respect of the adjudication of 
any matters the determination of which is expressly entrusted to 
Revenue Officers by this Act.” 
The matters the determination of which is expressly 
entrusted to Revenue Officers by the Act are set out in 
Chapters III, IV and V of the said Act; the operation 
of some of these provisions has been suspended by the 
Ordinance 12 of 1940. None of these provisions, 
whether they are still in force or not, applies to a matter 
of the kind now in question. Therefore,in my opinion, 
the jurisdiction of a Civil Court is not barred from 
trying a dispute relating to comperisation between two 
tenants. For these reasons I dismiss the application 
with costs two gold moliurs which will follow the final 
result of the case. 
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Chan EHioow for the applicant, 
Hia Min for the respondent, 


Ba U, J.—-Thy point raised for decision is whether 
the jurisdiction of a Civ Court ts barred from trying 
a dispute of the uoluye vow in question. 

The applicant Shwe Yon took a lease of paddy land 
from Ma Sein Shwe for the agricultural year 1939-40, 
When the year wes over the lease was net renewed in 
favour of Shire You but it was given to the respondent 
Manng E and he was put in possession thereof. Maung 
FE started raising a nursery bed, ploughed up the land 
and made other arrangements for cultivation. Ju the 
meantime Shwe Yon applicd te the Revenue Officer to 
direct the owner te renew the Jease to him butt 
application <1. On appea! to the ere ity 
Cor be order of the Revenue Officer wac set 
aside andthe owner was directed to renew the ieee 
and put Shwe ; an in “possession of the land. In 
complience with the order of dg neta pees as iattae 
- respondent & iE was turned out of the land and 

the applicant Shwe Yon was put in possession therect 
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learned brother Dunkley in /uli Meah v. Alar Dinu (1) 


SuNDAt Rau T think we are precluded from entertaining the appli- 


Bieta, 


Roserrs, 
Cy. 


cation for review in the present case. 

The application accordingly is dismissed, and the 
appellants must pay the costs of the respondent, 
advocate’s fee five gold mohurs. 


BLAGDEN, J.—I agree. J only wish to add _ this, 
namely to call attention to one paragraph in the 
judgment of Mr. Justice Dunkley in the case just cited 
by my Lord. It begins on the foot of page 223 and 
reads thus : 

“ The meaning.of ‘an error apparent on the face of the record’ 
is, to my mind, an error which can be seen by a mere perusal of 
the record, without reference to any other matter, and it certainly 
cannot be held that, on a perusal of the record of a case, the fact 
that the Judge had failed to refer to an authority binding upon 
him would be apparent. In Chhaju Ram v. Neki and others (2) 
their Lordships of the Privy Council laid down that the fact that 
a judgment proceeded upon an incorrect exposition of the law is 
no ground for review under Order 47, Rule 1, of the Code of 
Civil Procedure. This must obviously be so, for otherwise every 
judgment of a Court could be called in question on the ground 
that the Court had wrongly laid down the law in its judgment, 
and there would be no finality to litigation.” 

I do not for a moment wish to say that we did make 
a mistake, but if we did, it certainly is not apparent on 
the mere face of the record when ii has been necessary 
to draw our attention to one or two orders of the Code 
of Civil Procedure for the purpose of showing that 
there was a mistake. One could not tell that there has 
been a mistake, if there has been one, without referring 
to those orders. What I thinkis intended is something 
like an arithmetical error, or the use of wrong words, 
such as the word “ plaintiff” for “defendant,” or, say, 
a finding of fact inconsistent with the pleadings. 

I therefore agree with my Lord in the order proposed, 





(1) (1934) TLR. 13 Ran. 220. (2) (1922) LL.R. 3 Lah. 127, 
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land. The suit was dismissed in the Subdivisional 
Court, but his appcal to the District Court was allowed, 
the learned District Judge making, however, an order 
that he should pay to the .present applicants the sum 
of Rs. 11,000 for certain improvements to the land 
consisting of ahouse and, I think, other buildings. 
Bagla appealed against that decision and his appeal 
was dismissed ; but the learned Judge gave a 
certificate that the case was a fit one for further 
appeal having regard to the decision in driff v. 
Jadunath Majumdar (1). 

We had a careful argument addressed to us, though 
in the absence of anyone on behalf of the respondents, 
and we came to the conclusion that having regard to 
that decision the question of estoppel did not arise. 
The learned Judge had thought that the appellant was 
estopped from seeking the relief which he claimed 
unless the sum of Rs. 11,000 was paid. We ventured 

.to disagree with that decision, and it may be that if we 
had had the assistance of Mr. Sanyal’s able advocacy 
at that stage we should have come to a different 
conclusion, I do not know ; but there is no right of 
appeal again. The only right which subsists once an 
appeal has been heard and determined is a right of 
review, and. that right must be exercised in strict 
conformity with the order. It is said that we might 
have come to a different conclusion upon an argument 
founded upon Order XLI, rule 22 ; but be that as it 
may, I am of opinion that this is not really an attempt 
to review a decision because of an error apparent on 
the face of the record, but is an attempt to obtain a 


review by means of saying that some wrong decision. 


on a point of law has found its way into our judgment. 
In conformity with the principle laid down by my 





(1) (2930) I.L.R. 58-Cal. 1235. 
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Before Sir Ernest H. Goodman. Roberts, Kt., Chief Justice, 
aud Mr, Justice Blagden. 


P. V. SUNDARAM AnD ANOTHER 
v 
M. G. BAGLA.* 

Reviicw—Wrong decision on a point of law—Failure to refer to binding 
authority—Errer ajparent on the face of the record—Code ef Civil 
Procedure, O. #7, r.1, 

A review does not lie because some wrong decision on a pointof law has 
found its way into the judgment. The fact thal the Court has failed to refer to 
an authorily binding upon it isnot an error apparent on the face of the 
record, 

Juli Meak v. Alar Din, 1.L.R. 13 Ran. 220, aflirmed. 


K. C. Sanyal for the applicants. 
N. M. Cowasjee for the respondent. 


Roperts, C.J.—This is an application for a review 
by this Court of ils judgment in Letters Patent Appeal 
No. 6 of 1940; and the applicant must show, in 
conformity with the provisions of Order XLVII, rule 1 
of the Code of Civil Procedure, that there is some 
mistake or error apparent on the face of the record 
before he can obtain the review which he seeks. Our 
attention has been called to the judgment, and it is said 
that the following paragraph shows an error on the face 
of the record : 

“* With great respect, it appears to me that the only question 
before the learned Judge, having regard to the fact that the 
respondents did not file a cross-appeal, was that of the appli- 
cability of section 51 of the Transfer of Property Act. Having held 
as he did in relation to this matter, I think that the appcal should 
have been allowed,”! 

The facts were that the present respondent, Bagla, 
filed a suit for the recovery of possession of certain 





* Civil Misc. Appl, No. 70 of 1940 arising out of L.P. Appeal No, 6 of 1940 
of this Court. 
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applies to cases where the circumstances contemplated 
have happened since the date of the grant. Several 
English authorities are cited on this point, including 
In the goods of Loveday (i). 

It is clear, I consider, that the Court has power to 
require fresh security where the existing security fails, 
or revoke a grant where such fresh security is not 
given ; butit is equally clear that the Court has no 
power to cancel a surety bond and release the surety 
from liability for future transactions on the ground 
of maladministration. I agree with. what was said 
In the Goods of Nani Lal Das (2), where all or nearly 
all of these authorities have been discussed. 

This appeal will be dismissed. 


Mya Bu, J.—TI agree. 


(1) (1900) P. 154, {2) [1939] 2 Cal. 1, 6. 
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held that the Court was functus officio whenever a bond 


Goa was executed, and would be unable to direct a fresh 
Ramagaeus security to be filed by another surety. 


MosExy, 


Ido not consider that the two cases are similar. 


|. There is no question of the security bond having 


become inoperative where the surety asks that he be 
discharged by reason of mismanagement of the 
administrator. On this point I am of opinion that the 
proper point of view is that given in Surendra Nath 
Pramanik vy. Amrita Lal Pal Chaudhuri (1), It was 
rightly said there [as in Suwbroya Cheity's case (2), 
Annoda Prodas Chatlerjce v. Kalikrishia Chalterjee (3) 
and Bal Gandhar Tilak vy. Sakwarbai (4)], that 
section 50 of the Probate and Administration Act 
(which corresponds to section 263 of the Succession 
Act), is exhaustive of the cases in which just cause 
shall be deemed to exist for the revocation or 
annulment of the grant of letters of administration. 
The relevant part of section 263 is section 263 (d), 
which says that just cause should be deemed to exist 
where the grant had become useless and inoperative 
through circumstances. It was rightly said in Surendra 
Nath Pramank’s case (1) by Mookerjee and 
Walmsley JJ. that the Court may require a new bond 
or additional security where the interest of the estate 
requires it, and especially where a new siiuation arises, 
such aS an unforeseen increase of assets or an 
unexpected breakdown of sureties. If new surety is 
not given the Court may cancel the grant. Il is 
essential for the purpose of the bond, if duc adininis- 
tration is not to be defeated, that the bond should 
remain operative and effective until the administration 
has terminated. In such cases, if new security cannot be 
given, the bond becomes inoperative, for sub-section (d) 


(1) (1919) LL.R. 47 Cal. 115, (3) (1896) ILL.R. 24 Cal. 95. 
{2) (1904) LLL.R. 28 Mad. 161 (4) (1902) LL.R. 26 Bom, 792. 
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against such mismanagement on the part of the 
guardian. So in the case of an administration 
bond, the object of requiring security is to prevent 
malad ministration. 

In Subroya Chetly v. Ragammail (1) also it was 
held that a surety could not be discharged from his 
bond on the ground of maladministration by the 
administrator. The making of such an order, it was 
said, might defeat the object for which an administrator 
is required to find sureties for his administration bond. 
In the matter of Arthur Gerald Norton Knight (2) is to 
the same effect. 

The olher case where it was held that the Court 
had power to release the surety, is National Guarantee 
and Suretyship Association vy. Prayag Deb Banerji 
and others (3). The judgment of Sulaiman C.]. 
said that the surety admittedly could not claim as of 
right to be relieved of all future liability on application 
to Court ; yet it was held that the Court to which the 
guarantee had been given, had the power to cancel that 
guarantee in a proper case. That was a case where 
letters of administration had been revoked because it 
had been found that the administrator had omitted to 
bring certain material facts to the knowledge of the 
Court. It was said that it would be astonishing if there 
were no provision of law which would give the surety 
aremedy. But it does not follow that every grievance 
has a remedy in law, and the judgment itself began by 
admitting that the surety could not claim as of right. 

It was said that the case was similar to one where 
the security bond becomes inoperative subsequently, 
as, for example, where the surety becomes an insolvent, 
and that if it were held that the Court had no jurisdic- 
tion to entertain the application, it would have to be 


ST 
(1) (1940) LL.R. 28 Mad. 161. {2) (1909) ILL.R. 33 Mad. 373. 
(3) (1931) I.L.R. 54 All. 293, 
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Bench of the High Court of Calcutta was aflirmed. 
That Bench had held that when a surety had becn 
accepted as such by the Court he could not free 
himself from liability without the consent of the Court. 
The further question, whether the Court could grant 
such a request, did not come up for consideration. 

Two cases have been cited, where it was held that 
it was equitable that the surety (who is not a 
beneficiary and cannot bring an administration suit 
to prevent waste), should have a right to be 
discharged as regards future transactions in the case of 
maladministration. The remarks,—really obifer,—to 
this effect in the first of these cases, Raj Narain ~ 
Mookerjee v. Ful Kumari Debi (1), were based on 
Burgess v. Eve {2). That, however, was a case of a 
continuing guarantee for all money due, or which 
should become due, by a customer to a bank. The 
leading English case In the goods of Stark (3) was not 
cited. There it was held that the Court will not 
discharge the original suretics to an administration 
bond and allow other sureties to be substituted 
for them. 

The question whether a surety to an administration 
bond may be discharged from future liability, upon 
good cause shown, with the sanction of the Court was 
discussed, but not decided, in Radhikanath Biswas v. 
Rati Kanta Bakshi (4). 

Bai Somi v. Chokshi Ishvardas Mangaldas (5) is a 
case where the surety of the guardian of a minor’s 
estate applied to be released from his obligation 
as surety on account of the guardian’s maladministration 
of the estate. It was remarked there that the very 
object of requiring security was to guarantee the minor 





(1) (1901) LL.B. 29 Cal. 68. (3) (1865) 1B. & D. 76. 
(2) (1872) 13 Eq. 450, 457. (4) ALR, (1925) Cal, 158 ; 76 1.C. 1009. 
(5) (1894) LL.R. 19 Bom. 245, 
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the ground that the administrator had been mali- 
administering the estate. The application was opposed 
by the administrator. 

The learned District Judge, after a full discussion 
of the law and of the authorities on the subject, 
dismissed the application as incompetent. 

It is contended in appeal that the guarantee given 
by the surety was a continuing one revocable as to 
future transactions by the surety by notice under the 
provisions of section 130 of the Contract Act (the 
section says “ by notice to the creditor”). Alternatively 
it is argued that the Court had power to discharge the 
surely, or should equitably do so. 

There is admittedly no express provision in the 
Succession Act enabling the Court to discharge the 
surety or cancel his bond ; nor is there any provision 
in the Act as to what is to be done if the surety dies or 
wants to be relieved. Section 291 of the Succession 
Act is the section providing for the giving of adminis- 
tration bonds. Section 264 is the section which deals 
with the grant and revocation of letters of adminis- 
tration. 

It was held by the Chief Court of Lower: Burma in 
Maung Ba Oh v. Ma Pwa (1), following Subroya Cheity 
v. Ragaimmall (2), and by the Judicial Commissioner 
Upper Burma in Ma Myo Zin v. Ma Pwa (3) that 
section 130 of the Contract Act does not apply to 
contracts of suretyship on administration bonds. It 
was held in Raj Narain Mookerjee v, Ful Kumari Debi 
(4) that section 130 did apply. But the matter has 
been set at rest by the decision of their Lordships 
of the Privy Council in Mahomed Ali Mamoojce 
vy. Howeson Bros. (5). In that case the decision of a 


(1) 10 B,.L20. 237. (3) 4 U.BLR. (1921-22; 22, 
(2) (1904) J.L.R. 28 Mad. 161. (4) (4601) I.L.R. 29 Cal. GS. 


(5) (1925) 30 C.W.N. 206 (P.C). 
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Before Mr, Justice iya Bu and Mr. Justice Mosely. 


GULAM ALI v. RAHMATULLA KHAN.* 


Administration bond—Surety’s liability—Fresh security—Maladainists ation— 
No release of surely—Surelyship not a continuing guarantec—Just cause 
for revocation of grant—Succession Act, ss, 263, 264, 291—Contract 
Act, s, 130. 

The Court has power to require fresh security where the existing sccurity 
fails, or revoke a grant where such fresh security is not given; but the Court 
has no power to cancel a surety bond and release the surety from liability for 
future transactions on the ground of maladministration by the administrator of 
a deceased person's estate. 

S. 130 of the Contract Act does uot apply to contracts of surelyship on 
administration bonds. 

Ma Myo Zin v. Ma Pea, 4 UB, (1921-22) 223 Manng Bu Oh vo Ma Pua, 
10 B.L.Y. 237, approved. 

Bai Somi v. Chokshi, 1.L.R. 19 Bom. 245; Chetty Subroya v. Ragammmall, 
LL.R. 18 Mad. 161; Afahcmed Ali v. Howeson Bros. 30 C.W.N. 266 (P.C)} 3 
Naui Lal Das, In the goods of. [1939] 2 Cal. 1; Norton Knight, In the matler 
of, LL.R. 33 Mad. 373; Stark, In the goods of, [1865] 1 P.& D. 76,+ 
referred to. 

Burgess v. Eve, 13 Eq. 450; Natsoual Guarantee Association vy. Banerji, 
LL.R. 54 All. 293, distinguished, 

R. Biswas v. Bakshi, ALR. (1925) Cal. 158, mentioned. 

Raj Narain Mookerjee v. Fut Kumari Debi, 1A. 29 Cat O68, dissented 
from. 

S. 263 of the Succession Act is exhaustive of the cases in which just cause 
shali be deemed to exist for the revocation or annulment of the grant of letters 
of administration. 

A, P, Chatterjee v, K. Chatterjee, 1L.R 24 Cal. 95: BG. Tilak v. 
Sakwarbat, 1L.R 26 Bom, 792; S. N. Pramanik v. A. L. Chaudhuri, LUR, 
47 Cal. 115, referred to. 


K. C. Sanyal for the appellant. 
No appearance for the respondent. 


Mosey, ].—This appeal arises out of an order 
passed by the District Judge rejecting an application 
by the appellant, one of the sureties of a person to 
whom letters of administration of a certain estate had 
been granted, for cancellation of his surety bond on 


* Civil First Appeal No. £1 of 1940 from the order of the District Court of 
Sagaing in Civil Regular No. 13 of 1935. 
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Daw Nga, and I thought that he could and should have 
made his first application lo be suk 
of the deceased appellant under Orc 

However in view of my judgment 
Appeal No. 223 of 1940 which 1 dein 
order of reference in this case [find e 
is no real complication at all, for in the epinion which 
I expressed in that judgiment Order 22, Kule 10 would 
not be of avail to Ko Sit On who had taken the 
assignment of the appellant’s interest after the decree 
of the trial Court and before the filing of the appeal. 

For these reasons this application for revision fails 
and it is dismissed with costs, advocate’s fee two gold 
mohurs. 






22, Rule 10 (1). 





since the 
it 








Mosety, }.—I agrec. The eflect of section 146 of 
the Code has not been argucd, but in view of its 
opening words, ‘Save as olherwise provided by this 
Code" it cannot overiide the provisions of Order XXT. 
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in the prosecution of his claim to be brought ou the 
record as legal representative of the deccased appellant 
and te prosecute the appeal in her place. ‘the failure 
of his first application under Order 22, Rule 3 (2) 
made it impossible for him to make a fresh application 
until he actually obtained the letters of administration, 

That the steps which he took to obtain letters of 
administration were prompt is shown by the fact that he 
applied for the letters of administration even before the 
filing of his application under Order 22, Rule 3 (1). 
The learned District Judge is right in granting Ko Sit 
On the benefits of the provisions of section 5 of the 
Limitation Act and if his last application of the 19th 
February 1940 is not debarred by any legal principle it 
is just and fair to grant it. The solution of the 
question whether Ko Sit On was debarred from making 
his application upon his receipt of letters of adminis- 
tration after the abatement of the appeal by the fact 
that Ma Ta Soke who could have had herself brought 
on the record as legal representative in the place of the 
deceased appellant did not choose to do so, docs not 
present any difficulty when it is borne in mind that if 
Ko Sit On had obtained the letters of administration 
before the abatement of the appeal his application to 
be brought on the record as legal representative in the 
place of the deceased appellant would be perfectly 
valid. If Ko Sit On could make a valid application, 
then, there is no reason why he cannot make his 
present application provided he can show suflicient 
cause for not making it earlier. 

When I referred this case for the decision of a 
Bench I thought that the case was somewhat compli- 
cated by the fact that Ko Sit On, having taken the 
mortgage of the land in suit after the decree of 
the trial Court but before the filing of the appeal, 
was in the position of an assignee of the interest of 
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that on the 5th June 1939, the letters of administration ae 

to the estate of Daw Nga were granted to Ko Sit On. Ko Po Bure 
Ko Sit On's application for letters of administration Ko srr ox 
++ mortgagee of the Jand in suit, mye Bu}. 








was opposed by anv! 
Ko Po Hnit, whe appealed against the order of the 
Assistant District Comt gianting Ko Sit On letters of 
administration tu the estate of Daw Nga, The appeal 
was however dispusscd by the High Court on the 61 
November J%5Y. ‘thereafier Ko Sit On armned wile 
the Icticrs of administration which were issued to him 
onthe 17th February 1940 applied to the District 
Court to set aside the abatement of the appeal under 
Order 22, Rule 9 (2) of the Civil Procedure Code. 
The learned District Judge granted the applicatio: 
holding that, in the circurustances of the case, Ko Sit On 
was prevented by sufGcicni cause from continuing the 
appeal carlier. 

These facts clearly show that there has not been 
any want of diligence on the part of Ko Sit On to have 
himself brought on the record of the appeal as legal 
representative of the deceased appellant. He made 
his first application under Order 22, Rule 3 (i) well 
Within the time prescribed by law for the making of 
such an ap; ion andil was only after he had filed 
his application fur letters of administration to the 
estate of Draw Nga. After this 
order of the District Court gy ne his app! 
be brought on the ree { representati f 
Daw Nea on the 1G December 1938 Eo Sit On 
continued without delay te prosecute his application 
for letters of administration and eventually obtained 2 
grant of the same only on the 17th February 194¢. 
‘Two days after that he filed his application for th 
scllins aside of the abatement. 

Jn these circumstances, it is clear that so far as 
Ko Sit On is concerned he has all along becn diligent 
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Kala Muthu, the third respondent, on the 9th October 
1936. The suit was dismissed by the Trial Court on 
the 12th July 1937. Ma Ta Soke is the only daughter 
of Daw Nga and has all along been a friendly party to 
her mother Daw Nga in the litigation. 

On the 8th September Daw Nga filed an appeal in 
the District Court against the three original defendants. 
After the dismissal of the suit by the Trial Court but 
before Daw Nga filed an appeai in the District Court 
she created a simple mortgage of the land in suit in 
favour of the first respondent Ko Sit On. During the 
pendency of the appeal Daw Nga diced on the 3rd 
December 1937eaving her surviving Ma Ta Soke as 
the sole heir, Ma Ta Soke, however, did not take any 
steps to have herself substituted in the place of the 
deceased appellant, but on the 10th January 1938 the 
respondent Ko Sit On applied to the Court to have 
himself substituted in the place of the deceased 
appellant claiming to represent her in his capacity as 
the mortgagee of the land in suit. This was six days 
after he had filed his application for letters of adminis- 
tration to the estate'of Daw Nga in the capacity of 
creditor. The District Court allowed the application 
of the 10th January 1938 by bringing his name on the 
record as legal representative of Daw Nga. Ko Po 
Hnit and Kala Muthu applied to this Court for revision 
of that order in Civil Revision No. 213 of 1938 in 
which this Court pointed out that Ko Sit On was not 
the legal representative of Daw Nga and set aside the 
order of the District Court granting his application to 
be brought on the record as legal representative of 
Daw Nga. The application for letters of administration 
was kept pending all the time. The High Court 
passed its order on the 16th December 1938 after 
which the proceeding arising out of this application for 
letters of administration was prosecuted with the result 
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REPORTS. 
CIVIL REVISION. 
Before ii. Justine Mya Bu aud Mr, festa Mosety, 
KO PO UNIT », KO SIT ON anv orueErs.* 
Abatement of suil ey ujpeat Pouth af plaiut Jf os adj. 


come onthe reawrd- Giraud of Letters te another 7 
Adwministiater’ 





Ueir's neglect to 
ha abatement— 
at eense for delay— 






aid le applyteresferc suil—Sufj 
Code of Civil Piwediis,s. Lie and ©, 22. 

When a dee t planntae at teaies an lair who can, if he 
chooses, apply tate brought on the record as legal 6 sentative of the 
deceased plaintiif ur appeliant bet neglects to be brougis. on ihe record to 
peosecule the case, thr person obtaining grant of Ictte: administration to 
ihe estate after the absiement of the suit or appeal is entilicd to apply for the 
setling aside cf the abalement of the suit or appeai on showing sufficient cause 
for not making tit application earlier. 


Maung Ba Thaw Ma Saw May, (1941) Ran. 306, affirmed. 


Per Mosut¥, [8.146 of the Code of Cavti Pie edure docs not override 
the provisions of G. 22 of tiie Cade. 
























Basu for the appticanut, 
E Maung (1) fox the respondents. 


Mya Bu, coon question for determination in this 
case is whether when a deceased plaintiff or appellant 
leaves an heir or heirs whe can, if they choose, apply to 
be brought on ihe record as legal represeniatives of the. 
deceased plaintiff or appellant but they or any of them 
neglect to be brought on the record to prosecute the 
case, the person obtaming the grant of Ictters of 
administration te the cstate after the abatement of ei 
suit or appeal is cntitled to apply for the setting asid 

of the abaiement of the suit or appeal ; and it Sa 
aviscn in the following circumstances : 

One Daw Nga, since deceased, filed a suit for 
recovery of possession of a certain piece of paddy land 
against the applicant Ko Po Hnit asad his wife 
Ma Ta Soke, the second respondent, and his tenant 








* Civil Revision No, 203 of 1940 irom the order of the Distict Court of 
Pyapdn in Civil Appeal No, 26 of 1937. 
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subsequently transferred to U Gon Man and Daw Myine 
upon making the transfer incurred certain liabilities one 
of which was that provided for under section 55 {2) of 
the Transfer of Property Act and were, therefore, still 
materially interested in the subject-matter of the appeal. 
For these reasons, in my opinion, the learned 
Assistant District Judge was wrong in ordering the 
appeal to be dismissed. The prayer of the appellants, 
which they appended to their objection to the respond- 
ents’ petition praying for the dismissal of the appeal 
on the ground of its incompetency, is not properly 
worded and seems to have been responsible for the 
actual order of dismissal passed by the learned Assist- 
ant District Judge. The prayer was one for bringing 
the names of the transferees on the record as appellants 
under Order 22, Rule 10 read with Rule {1, but the 
transfer not having been made during the pendency of 
the appeal Order 22, Rule 10 read with Rule 11 would 
not apply and even if it did it would have been a step: 
to be taken by the transferees and not by the appellants, 
the transferors, 
_ Be that as it may, the order dismissing the appeal 
on the ground of its incompetency cannot be sustained. 
It is accordingly set aside and the case is remanded to 
the, Assistant District Court of Bassein for hearing and 
disposal upon the merits.. There will be no order for 
costs in this appeal. The appellant is entitled to a 
certificate under section 13 of the Court Fees Act for 
refund of the Court Fee paid on the memorandum of 
appeal to this Court. 
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These observations confirm my view that even where 
an assignment has been made during the pendency of 
an appeal the original appcllant can continue the appeal 
without bringing the assignee on the record and Order 
22, Rule 10 is a provision framed for the bencht 
of the assignee whe may take advauiage of it in the 
protection of his own interest or not. 

With regard to the question whether by the assign- 
ment the party to the suit who is aggrieved by the 
decree is deprived of the juterest in the subject-matter 
of the litigation which would entitle him te prefer an 
appeal the following observations made in the judgment 
of a Bench of the Patna High Court in Joli Lal Sah v. 
Sheodhayan Prasad Sah (i) appear to me to be in 
point : 


“The respondents’ objection to the appeals was that they 
were not inaintainable al the instance of the plaintiffs because the 
plaintiffs had parted with their interest in the property. ‘This 
‘does not appear to he a correct view of the law. The true 
position is as explained in Rai Charan Mandal y. Biswa Nath 
Mandal (2) that the plaintiff who has instituted a litigation may 
prosecute it to its conclusion notwithstanding 2 devolution of his 
interest in the property. The litigation will continue in his name 
for the benefit of his successor.” 

The assignment of interest which was under discussion 
in that case was an assignment which took place during 
the pendency-of the suit before the decree appealed 
against was made or an assignment which was made 
and effected by that decree. I may also add that a 
party against whom a decree has been passed is 
affected not only by being deprived of his interest in 
the subject-matter of the claim made by or against hint 
but also by the order for cosis and the like. Further, 
the plaintifis in the present case who were seeking 
to establish their tithe to the property which they 





(1) (1936) LL.R. 15 Pat. 607. (2) (1914) 20 Cal. L.J. 107, 
26 


369 


1944 
MaUnc BA 
THaw 
UU 
Ma Saw 
May, 


MyYa Be, I. 


368 


i941 


Maune Ba 
THaw 


t 
Ma Saw 
May. 


Mya Bu, J. 


RANGOON LAW REPORTS. | L941 


There is, as far as 1 can see, no provision in the 
Civil Procedure Code which shows that a plaintiff who 
has assigned his interest in the property in suit during 
the pendency of the suit or an appellant who has 
assigned his interest in the property being the subject- 
matter of the litigation during the pendency of the 
appeal, loses his right of further prosecuting the suit 
or the appeal. 

Rule 10 is not one of the rules in Order 22 which 
declare the abatement of a suit but it is merely a 
provision enabling the assignee to continue the suit if, 
during the pendency of the suil, the interest of the 
plaintiff has been assigned to him, It is merely a 
permissive provision for the benefit of an assignee and. 
not a punitive one to the detriment of the assignor. 
On the other hand the wording of the rule is clear 
enough to show that it does not provide for an assign- 
ment or creation or devolution of interest during the 
time intervening between the decree in the suit and 
the institution of the appeal therefrom, Where, 
however, after the decree, the interest of the decree- 
holder has been assigned to a third party it is not 
absolutely necessary for the assignee to have his name 
brought on the record in place of the decree-holder, 
see Banke Behari Lal v. Raghubar Dayal (1) where it 
was pointed out that— 


“ In the absence of the assignee’s name, the proceedings can be 
continued as before by the decree-holder in spite of the assign- 
ment. If the decree which has been transferred is ultimately 
upheld the assignee is entitled to claim the benefit of il. It is 
quite clear that it is the decree which is ultimately passed in the 
suit which is the final decree in the case and in which the original 
Court’s decree comes to be merged. An assignee of the decree- 
holder cannot be treated as a perfect stranger but must be deemed. 
to be fully represented through the decree-holder.” 
se 

{1)" ALR. (1930) All, 380. 
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filed an appeal in the Assistant District Court, The 
respondents took 2 preliminary objection {o the 
competency of the appeal on the ground that the 
appellants, having transferred all their right, title and 
interest in the property in suif to U Gon Man and Daw 
Myine, had no right of appealing against the decree 
affecting that property. The Assistant District Court 
upheld the objection and dismissed the appeal. 

In support cf its judgment, the Assistant District 
Court relied on the decision of a single Judge of the 
Lahore High Court, reported in Kanti Chander Mukerji 
and another v.. Pirbhu Dayal (1), which was a case 
practically on all fours with the present one in main 
features. That decision proceeded upon the footing 
that the appellant, who had iransferred his interest in 
the property in suit to a third party during the period 
intervening between the passing of the decree and the 
institution of the appeal, had no subsisting interest 
which would entitle him to prefer an appeal, and thiat 
the provisions of Order XXII, rule 10 of the Civil 
Procedure Code did not apply to the case inasmuch as 
the assignment did not take place during the pendency 
of the appeal. A previous decision reported in 
Indomati v. Babhuti Singh (2) was cited as laying down 
the proposition that, 

“ Where an‘ appellant after the dismissal of her suit but before 


the appeal was filed lost all her interest in the property, the 
subject-matter of the appeal, the appeal must be dismissed.” 


Unfortunately for me, this particular report is not 
available in the library of this Court or in the Bar library 
and no corresponding report in other series has been 
traced, With all respect, however, I am unable to find 
support for the ratio decidendi in these cases, in the 
Civil Procedure Code. 


(1) ALL, (1935) Lah. 119. (2) (1905) A.W.N. 162. 
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APPELLATE CIVIL. 


Before Hr. Justice Mya Bu. 


MAUNG BA THAW AnD OTHERS 
v. ] 
MA SAW MAY anp ANOTHER.* 


Assignment of interest in property in suit or appeal—Assignor's right to 
prosecute suit or appeal—Assignee's protection—Code of Civil Procedure, 
0.22, 7,10. 

A plaintiff who has assigned his interest in the property in suit during the 
pendency of the suit or an appellant who has assigned his interest in the 
property being the subject-matter of the litigation, either during the period 
intervening between the passing of the decree and the institution of an appeal, 
or during the pendency of the appeal, does not lose his right of further prosc- 
cuting the suit or the appea). O. 22,1, 10 of the Code of Civil Procedure is a 
provision framed for the benefit of the assignee who may take advantage of il 
in the protection of his own interest, but it is nota punilive one to the detriment 
of the assignor, 

Bauke Behari Lal v. Dayal, A.LR. (1930) All. 380 ; Joti Lal Sah v. S. P. Hh 
LL R. 15 Pat. 607, referred to. 

Indomati v, Babhuti Singh, (1905) A.W.N.162; K.C. Mukerji v. Pirbhiu 
Dayal, 4.1.R. (1935) Lah. 119, dissented from, 

Aff ~ 27S Ce GipR- 
Maung (1) for the appellants. 


Ba Han for the respondents. 


Mya Bu, J.—This appeal under section 100 of the 
Civil Procedure Code has arisen out of a suit filed by 
the appellants against the respondents in the Township 
Court of Ngaputaw for declaration of their title to a 
certain piece of land. The Township Court dismissed 
the suit on the 8th April 1940. Before the expiry 
of the period allowed for an appeal from the decree 
of the Township Court to the Assistant District 
Court and on the 30th April 1940 the plaintiffs executed 
a deed of conveyance of the property in suit in favour 
of one U Gon Man and his wife Daw Myine who were 
not parties to the suit. Subsequently the appellants 





* Civil 2nd Appeal No. 223 of 1940 from the judgment of the Assistant 
District Court of Bassein in Civil Appeal No. 39 of 1940, 
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c + t pc. 
documents were handed over to him in three lots. He — gag 


had not looked into the accounts and other matters . roe 

relating to the documents, although the ledgers were pst 
: i HETETAR 

produced by Nagalingam. Nagalingam came alone, FIRM 


without the insolvent’s son. Arunachalam never saw gx 
the properties at the lime of taking the deposit. Hetook Mauss 
whatever deeds he thought to be good, and returned the 

rest. This was done in the kitchen room. He never 
enquired what the debts were which the insolvent 

owed to other creditors, He only asked for his firm’s 
{appellants’) dues, without ascertaining what the assets 

and the liabilities of the insolvent were. He had not 
ascertained them even at the date of his cross- 
examination (4th July, 1936). 

It is clear from this evidence that by the use of his 
dominating position he seized the title deeds, with the 
view of taking hold of as much property as he could get, 
regardless of the solvency of the debtor or the claims 
of the other creditors, whom he put off by a false 
assurance that their money was safe. Such a transac- 
tion must be held to be entirely devoid of the element 
of good faith, which is a necessary ingredient of the 
provisions of section 53 of the Act. 

Their Lordships are, therefore, of opinion that, on 
each of these grounds, the transaction in dispute must 
fail. The decree of the High Court will, therefore, be 
confirmed, and the appeal dismissed. The appellants 
will pay the respondent’s costs of this appeal. 

Their Lordships will humbly advise His Majesty 
accordingly. 


Solicitors for the appellants : Lambert & White. 


Solicitors for the respondent: Gard, Lyell & Co. 
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finding of the High Court. On this question, it is not 
easy to disregard the fact that the disputed transaction 
was not an isolated one but formed one of a series, and 
further, as the judgment of the High Court states, a 
relationship existed between Arunachalam and the 
appellants and also between him and the creditors 
preferred in some of the other transactions. Apart 
from this, there is enough evidence to prove that the 
transaction was a collusive one between Arunachalam 
and Nagalingam. Even if the fact is ignored that fora 
debt of Rs. 25,942 the appellants obtained title deeds 
to property worth Rs. 79,000, the method in which the 
transaction was brought about is amply suggestive of 
bad faith and also of the fact that Arunachalam, 
though aware of the insolvent condition of the debtor, 
took care to conceal it from the other creditors. The 
denials of Arunachalam in this behalf are palpably false 
and on one or two points on which he could have 
easily admitted the truth he has prevaricated. Their 
Lordships, therefore, prefer to accept the testimony of 
Subramaniam and Kadiresan that when they asked for 
securities from the insolvent’s firm as regards their 
dues, Arunachalam assured them, apparently on behalf 
of the insolvent, that there was no need to fear and 
that the matter would be settled. Arunachalam 
appears to have been examined virtually to deny all 
matters which were adverse to the appellants’ claim, 
and has proved himself unworthy of credit. His 
version about having exhibits 3a and 3b before him at 
the same time and his copying the one from the other, 
to which reference has already been made, has to be 
rejected having regard to the dates. Further, his own 
version of .the manner in which the title deeds in 
question were obtained exposes the true nature of the 
transaction. Briefly stated, his evidence is that on one 
and the same day, from morning till evening, all the 
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evidence on the record, some of which may be briefly 
noticed. Witnesses Nos. 13, 15 and 16 examined 
before the court on behalf of the receiver, and witnesses 
Nos. 18, 19 and 20 examined on commission, clearly 
testify to the dominating position which Arunachalam 
held in connecfion with the conduct of the insolvent’s 
business at or about the material times. Their testi- 
mony is corroborated by a letter (exhibit E) written by 
Arunachalam to Nagalingam on 17th September, 1933, 
directing him, with reference to another creditor of the 
insolvent’s firm, to show the creditor the accounts and 
bring and deliver at Rangoon, by way of security, a 
good document acceptable to him. The petitioning 
creditor in his evidence states that this letter was given 
to him and this also accords with the probabilities. 
Arunachalam denied that he gave such a letter. On 
such denial, the respondent asked the court for an order 
calling upon the appellants to produce the press copy 
book of correspondence frem April, 1932, to December, 
1933. The judge made the order but the press copy 
book was not produced ou the ground that the book was 
in India, There is another letter which confirms the 
above view, namely exhibit 1 (English translation 1a) 
which has already been referred to in another connec- 
tion. It is the letter written by Swaminathan giving 
directions to Nagalingam to carry on debit and credit 
transactions as per his instructions. Arunachalam 
admits. that the draft of this letter is in his handwriting, 
and Swaminathan states that he wrote this letter under 
the instructions of Arunachalam. If, as this evidence 
shows, Arunachalam was in effective control and 
management of the insolvent’s business at the material 
date it is futile to contend that he was ignorant of the 
debtor’s insanity or insolvency. 

The third question relates to the good faith of the 
transaction. Here also. they Lordships agree with the 
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the Indian Contract Act (1872) it would terminate any 
authority previously given. Their Lordships have 
examined the evidence and they think that there is 
satisfactory proof to support the finding of the High 
Court that the insanity existed at the material time. 
The witness Kadiresan, examined on the respondent's 
behalf, states, and their Lordships see no reasou to 
doubt his testimony, that the insolvent was insane in 
February, March and April, 1933. This is corroborated 
by other evidence, including that of a medical witness 
(No. 17) who attended the insolvent between the 7th 
and {1th of March, 1933, and found him insane and 
violent. There is also an affidavii sworn by the 
insolvent on 3rd October, 1933, in which he states that 
he suddenly became insane and remained so for about 
six months, and even at the date of the affidavit he was 
not completely free from the effects of insanity, Lastly, 
there are exhibits C-1 and C-2, the Commissioner’s 
report and memo dated 14th March, 1933, made in 


_ the course of the insolvency procecdings, initiated 


against the insolvent by another creditcr al Devacottai, 
in which it is clearly stated that the insolvent’s vakil 
informed the Commissioner on Jil March that 
the insolvent, who was to be examined as a witness, 
was suffering from mental derangement and could not, 
therefore, be examined. 

The insanity is denied by Arunachalam, who was 
called as a witness on behalf of the appellants. Before 
commenting on his evidence, it is material to observe 
that this witness occupied a very dubious position in 
these proceedings. Though he was an agent of the 
appellants’ firm from and, after 1931, it appears from 
the evidence that, at or about the material time, he was 
also in effective control and management of the 
insolvent’s firm and practically in a position to dominate 
its affairs. In support of this view, there is enough 
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exhibit K, however, it is clear that it gives no authority 
to make a mortgage of the insolvent’s property. To 
meet this difficulty, Arunachalam, called for the 
appellants, relied in his evidence on another document, 
exhibit 3b, which he said was an exact copy of 
Swaminathan’s power {exhibit 3a) made on the same 
date, namely 29ih June, 1928. This is obviously 
incorrect, because it is clearly stated at the bottom of 
exhibit 3b that the copy was made on 27th April, 1933. 

It is thus clear that the power of attorney by which 
Swaminathan is alleged to have given authority to 
Nagalingam to make the mortgage on 13th April, 1933, 
has not been proved. Besides, the existence of such 
a power in 1928 would be totally inconsistent with 
exhibit 2a (read along with exhibit 1a) which is a letter 
written by Swaminathan on 12th May, 1932, siating 
that as he was leaving for the country by the next day 
the letter was given as an authority to Nagalingam to 
carry on debit and credit transactions as per instructions. 

Their Lordships are, therefore, of opinion that, in 
the absence of such a power, the mortgage in question 
must fail. The appellants argued that the absence of 
this power made no difference, because the evidence 
clearly showed that Nagalingam was managing the 
insolvent’s business and that Swaminathan, who had 
authority under exhibit 3a to appoini a substitute, 
exercised the authority by giving oral instructions to 
Nagalingam to make the mortgage. It is hardly 
necessary to observe that this view cannot be sustained 
on the wording of exhibit 3a. By that document the 
insolvent gave power to Swaminathan to appoint a 
substitute and not to authorise a stranger orally to 
mortgage the insolvent’s property. 

There is a further difficulty in the appellants’ way, 
caused by the alleged insanity of the insolvent at the 
material date. If it existed, then, under section 201 of 
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a how and when the deeds had come into the possession 
oo of the appellants. Their possession was obtained ata 
‘sse.a. time and under circumstances showing that the 
CuEr «insolvent himself could not have delivered them, and, 
vox 28 this was clearly established by the evidence, the 
Mauns. appellants could retain the deeds only by showing that 
they had obtained them from some one acting on behalf 

of te insolvent and under his authority. The only 

person alleged to have had this authority was Nagalingam 

and, though he was available as a witness and was present 

in court, he was not called by the appellants to give 
evidence. An alleged power of attorney given to him 

by Swaminathan on 30th June, 1928, was relied upon, 

but there is no satisfactory evidence that such « 

power of attorney existed or was operative at the 
material date. The evidence shows that the docu- 

ment, if it existed, would be with Nagalingam. It was 

alleged on the appellants’ behalf that the document 

was with the insolvent in India, but of this there is no 
satisfactory proof. A notice to produce the document 

was served upon the son of the insolvent, but it was 

not produced. Secondary evidence was therefore 

given of the contents of the alleged power by calling 

one Mr. Daniel, a lawyer, who had. occasion, in 
connection with the case of another client, to examine 

the contents af the alleged power. He clearly stated 

that the power which was shown to him did not give 

to Nagalingam any right to mortgage the property. 

The witness Karuppan also produced a document 
(exhibit K), which he stated was a copy of the alleged 

power given to Nagalingam. Exhibit K is dated 30th 

June, 1928, a day later than the date of exhibit 3a, and 

the number 28 which it bears identifies it with the 
document mentioned in exhibit 6 (certified copy of the 

extract from the register of powers) on which the 
appellants rely. On an examination of the contents of 
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transfer ; that the alieged power of attorney in his 
favour was not proved, and that even if Nagalingam 
had authorityicmake the transfer, it was terminated 
by the insanity of the insolvent. He further beld that 
the evidence dcaily showed that Arunachalam had 
stepped in fo manage the insolyent’s business when 
here was ie cllective manezec, taking good care 
creditors iv whom he was interested should be given 
security aut the rest excluded, and that Nagalingain, 
who was a mere debt-coliecting clerk, was “seized 
upon to go through the farce of pretending to execute’ 
the morigage, and that there was an entire absence of 
good faith, The High Court accordingly passed a 
deeree setting aside the order of the District Court and 
diclaring that the mortgage was naliand veid agi 
the respondent. from this decree, an appeal has been 
preteired to His Majesty in Coancil. 

The questions which arise for decision are, first, 
Whether it is proved that Nagalingam had authority to 
make the transfer. The appellants urge that the onus 
of disproving this lay on the respondent, who, on the 
other band, contends that the properties transferred 
adinittedly belonged to the insolvent, and were found 
to be in the possession of the appellants. The latter, 
therefore, had to prove how they had come by them, 
as against the respondent, who was trying to sccute 
them as belonging to the insolvent’s estate. The 
appellants’ possession of the said properties did not 
necessarily indicate that they held them undera valid 
title, which had to be made out by affirmative evidence, 
The onus, therefore, it was urged, lay in the first 
instance, on the appellantsto prove their title to the 
said properties. 

Their Lordships think that there is great force in 
this contention. Therc was nothing in the shape of a 
memorandum: of deposit or any document indicating 
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By their written statement the appellants denied the 
allegations of law and fact made in the petition, except 
that they admitted that the title deeds in issue were in _ 
deposit with them and that the insolvent was not in 
Burma at the time. Evidence was led on both sides, 
some of which was on commission. 

On 5th December, 1936, the District Judge decided 
in favour of the appellants, holding that the evidence 
did not show that the transfer was either fraudulent or 
without consideration. He disallowed the allegation of 
insanity on the ground that it was not taken in the 
receiver's petition, and held that the evidence was not 
sufficiently strong in its favour. He further held that 
Nagaliagam sas the agertof the insolvent and deposited 
the deeds under a power of attorney obtained from 
Swaminathan, authorising him to do so, Their 
Lordships have derived very little help from the 
judgment of the District Judge, which is a mere abstract 
of the depositions, and contains no discussion of the 
evidence or of the reasons which led him to his 
conclusions. This may be due to the fact that, as the 
High Court observes, the judge was ill atthe time, 
suffering from a nervous breakdown, and had soon to 
be relieved of his duties. Someof the important 
witnesses were examined on commission and he had 
not the benefit of hearing their evidence given, nor of 
an argument addressed in open court by the 
respondent’s counsel, who submitted only a written: 
note, which, the judge said, it yas difficult for him to 
understand, ; 

The respondent filed an appeal to the High Court 
at Rangeon, and Goodman Roberts C.]., who delivered 
the judgment of the court, setaside the order of the 
District Court. He held. that though the burden of 
proof layon the receiver, he had discharged it by 
showing that Nagalingam: had ne pewer to make, the 
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in the District Court of Thatén, and on i4th August, 
1934, an order of adjudication was made against the 
insolvent. In an inveniory filed in the court thereafter, 
the insolvent’s properties were shown as of the total 
acreage of 739, and of the value of Rs. 1,06,078-3-0, 
The list of debts owed to hin: were of the total amount 
of Rs. 66,907-7-9. Thus his tolal assets were of the 
estimated value of Rs. 1,72,985. His total liabilitics, on 
the other hand, were shown as of the value of 
Rs. 1,78,655. In the list of creditors the appeliants’ 
firm was shown as a creditor, claiming as securily for 
the debt owing to it (Rs. 25,942-13-6) an equitable 
mortgage of the lands and mortgage bonds mentioned 
above, 

On 10th May, 1935, the respondent was appointed 
i1eceiver of the insolvent's property under section 59 of 
the Act, and on 26th August, 1935, the respondent 
instituted the present suit in the District Court of 
Thatén by a petition praying that the appellants’ 
mortgage might beheld null and void. He alleged 
that at the date of the mortgage, the insolvent was not 
i: Burma and was not duly represented by an agent ; 
that the mortgage was a fraudulent and a sham 
transaction entered into by collusion between 
Axyunachalam and Nagalingam with a view to defeat and 
delay other creditors ; that the mortgage was not validly 
created and was void, and if it was created in Rangoon, 
it was equally void, as the mortgagor did not create it 
and his agent Nagalingam was not duly authorised by a 
proper power of attorney. The respondent's petition 
did not expressly raise theissue that any authority to 
create the mortgage which the insolvent might have 
given to Nagalingam was terminated by the insolvent’s 
subsequent insanity, which existed at the material date. 
It appears, however, that both parties led evidence 
about the insolvent’s state of mind. : 
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insolvent’s estate) under section 53 of the Provincial 
Insolvency Act, 1920.* The District Court held that it 
was not voidable, and the appellate Court that it was. 

The material portion of section 53 is as follows : 

“ Any transfer of property not being a transfer made 
in favour of a purchaser or incumbrancer in good iaith and for 
valuable consideration, shall, if the transferor is adjudged insolvent 
on a petition presented within two years after the clate of the 
transfer, be veidalle as against the receiver and may be annulled 
by the court.” 

The insolvent, L.M.R.S.M. Somasundaram Chettyar, 
carried on business as Chettyar at Kyaikto in the’ 
district of Thatén in Burma. In 1931, he left Burma 
for India. The business was then carried on by his 
son-in-law Swaminathan, under a power of attorney 
dated 29th June, 1928 (exhibit 3a). In May, 1932, 
Swaminathan also went to India, leaving the business 
in charge of the insolvent’s son Valliappa, who was then 
a minor under the age of 18 years. 

The appellants’ firm carried on the business of 
money lending at Rangoon. Between 1928 and 1931, 
the insolvent was their agent, and fora period before. 
1928, and again for a period after 1931 (which includes 


-the times material to this appeal) their agent was one 


Arunachalam. 

On 13th April, 1933; the insolvent owed to the 
appellants’ firm the sum of Rs. 25,942,13-6. On that 
date, one Nagalingam, an employee of the insolvent’s 
firm, handed over to Arunachalam documents of title 
to about 560 acres of land owned by the insolvent and 
valued at Rs. 67,000, and also registered mortgage deeds 
valued at Rs. 12,000, making a total value of Rs. 79,000. 
This is the transaction in issue in the appeal. 

_On_ 26th September, 1933, a petition for the 
adjudication of the insolvent was presented by a creditor 





* Now the Burma Insolvency Act—Ed. 
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Where the receis #2 insolvent’s estate sceks to set asiGe a miorigage 
‘by deposit of litle-deeds purported to be created on behalf of the insolvent and 
it appears thal there was nothing in the shape of a memorandum of deposit 
or any document indicating how and when the deeds had come into the 
possession of the mortgagee, that their possession was obtained ata time and 
under circumstances showing that the insolvent himself could not have 
delivered them, the onus is on the mortgagee to show that he had obtained 
‘them from someone acting on behall of fhe insolvent act under his auliority, 








Judgment of the High Court afirmed, 

Appeal No, 88 of 193% frem ibe decrec of the High 
Court (Roberts C.J. and Leach }.) in Civil Misc. 
Appeal No. 5 of 1937 dated the 15th June 1937 
reversing the decree of the District Court of Thatén 
in Insolvency Case No, 27 of 1933 dated the 5th 
December 1936, 


J.P. Eddy EC. and 1. 1Pallack for the appellants, 


Hi. J. Wallingion B.C. aud R. W. Leach for the 
respondent. 


The judgment of ther Lordships was delivered by 





M.R. Jayaxar : The question raised by this appeal is 
whether a mortgage by deposit of deeds made in favour 
of the appellants within two years of an adjudication in 
insolvency under circumstances mentioned below was 
voidable against the respondent (the receiver of the 
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1948 allowed, the conviction and sentence are set aside, and 
SuwePry the appellant is acquitted ; and the sentence of death 
v. * 
Tar luxe, iS not confirmed. 


Duntrey, J. RoBERYs, Cpt agree, 
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v. King-Emperor (1). { was his plain duty to have 
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called the station writers concerned and to have put in SHw PR 


evidence for the prosecution all the relevant entries Tue kz 
contained in this Gencral Diary, and it was his duty ve 


to have called the taxi driver Manny ‘Pha No for the 
proseculion. 

Further enirics in the General Diary were actually 
put i by him aftea all the evidence, including thai of 
the defence witnesses, had been revorded. These are 
exhibit E and exhibit G. Exhibit E shows that Pho 
Sein came to the police station at 2-10 a.m,, and he told 
the station writer that he came to get a gharry te carry 
the injured perso, Maung Tha Tun, and thatthe injured 
person had been stabbed by Maung Shwe Pru. He 
deliberately gave the impression that Maung.Tha Tun 
was still alive, alfhough be knew that Maung Tha Tun 
was dead. Even though there was reason for not 
treating the telephone message as an information, it is 
most astonishing Uhat a statement of this kind, made 
by aperson who alieged that a particular person had 
committed a serious cognizable offence, was not taken 
down as a first information report, and itis quite clear 
from this case that the police of Akyab Town are 
extremely lax in the performance of their duties; and 
on this point I desire to make the further remark that, 
although the first information of this crime was received 
at 1-5 am., the investigating officcr admits that active 
investigation was not commenced until afier 10-41 a.m, 
This is a most reprehensible state of affairs, 





{His Lordship discussed the evidence and found 
it unreliable for the purpose of fixing the guilt on the 
accused and concluded as follows :] 


In my opinion, the conviction of the appellant 
cannot be sustained, and therefore this appea! is 


ee 


(i) (£936) LER. 14 Ran. 45, 
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him in conformity with the provisions of section 154 of 
the Criminal Procedure Code, and I do not suggest 
that the station writer was wrong in adopting this 
course. But the next event, so far as the police were 
concerned, was the arrival of Pho Sein in person al the 
police station at 2-10 a.m. He made a statement aiul 
this statement ought to have been taken down it 
accordance with the provisions of section 154. Al! 
statements subsequently made to the police, including 
the subsequent statement of Pho Sein which has been 
treated as a first information report, must be regardad 
as statements made to the police in the course of the 
investigation of this coguizable offence and therefurc 
as inadmissible wnder section 162 of the Crimiial 
Procedure Code. 

The learned Sessions Judge has made considerable 
difficulty over the proof of statements recorded in the 
General Diary of the police station. Such entries, or 
parts of entries, in the diary as are admissible in 
evidence, that is to say, which do not include statements 
made to the police during the course of an investigation, 
should ordinarily be proved by calling the station writer 
who recorded them to state orally the particulars 
recorded in each entry and then to produce the 
General Diary in corroboration of his oral evidence. 
They differ in no respect from any other record in 
writing of a statement or event. 

It is astonishing that at this trialthis mostimportant 
telephone message had to be proved by the defence 
and was not brought out by the proseculion. Even 
then the station writer was not-called. The learned 
Public Prosecutor of Akyab seems to have a curious 
idea of his duties. He seems to think that he is a 


Police Prosecuting Officer and that it is his duty to 


obtain a conviction at all costs, He might benefit by 
reading the judgments in Nga Aung Gyi and another 
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be read over to the informant, and every such informa- 
tion, whether given in writing or reduced to writing as 
aforesaid, shall be signed by the person giving it. 

In Gansa Oraon v. King-Eimperor {1) the learned 
Chief Justice of the Patna High Court said this : 


“Tt was argued befcre us in appeal that the written statement 
made to the Sub-Inspector hy the appellant's wife, on the evening 
of the 16th, ought not io have been admitted in evidence as a 
first information report. It was pcinted out that informaticn 
having been already given at the pclice-station earlier by the 
chaukidar, any statements afterwards taken by the police were 
taken in the course of an investigation and were inadmissible as 
evidence under section 162 of the Criminal Procedure Code. I 
have no deubt that the stitément made at the police-station by 
the chaukidar wis information relating to the commission of 
a cognizable offence wiihin the meaning of section 154 of the 
Code. It ought to have been taken down in the book kept for 
that purp. se as provided in the section, and whether this wis 
done or not in the particular circumstances of this case, J think 
all further siatements taken {rom the witnesses were tiken in the 
course of a police investigation and that the written statements so 
taken were inadmissible as evidence under section 162 of 
the Code.” 


With these observations | am, with all due respect, in 
entire agreement. 

Clearly some information of the commission of a 
cognizable offence was received at 1-5 a.m. by tele- 
phone from Maung Hia Aung. This telephone message 
might have been recorded by the station writer as a 
first information report, and the station writer might 
have signed it himseif as the person giving the 
information, for a first information report may be 
merely hearsay and need not necessarily be given by a 
person who has first-hand knowledge of the facts. 
However, Hla Aung was requested to go to the police 
station and make a report so that it might be signed by 





(1) (1923} LL.R. 2. Pat. 517, 523. 
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the police station. After their arrival a stretcher was 
made and the body was taken to the Akyab police 
station, and from the police station direct to the 
hospital, where, as I have said, it arrived at 5 a.m. 

After the body had reached the hospital Pho Scin 
was called back to the police station, and then his 
statement was taken down, and this statement was 
introduced at the trial as if it were the first information 
report, which, of course, it was not. According to 
what is recorded on it, this statement was made at 
4 am, but this time is either a deliberate or an 
accidental error, for plainly Pho Sein did not make the 
statement until some time after 5 o’clock. Hla Aung’s 
original telephone message was recorded in the General 
Diary of the Akyab Police Station. It is serial No. 136 
and was recorded at 1-5 a.m. by Station Writer Maung 
Bu. It reads as follows : 


“Telephone messige received. Maung Hla Aung seni a 
telephone messige from Kheoh rice mili as follows: ‘A man 
whom I can idenlify at sight has stabbed Maung Tha ‘Tun 
the villager of Ontabin village with da and Maung Tha Tun 
received injury on the throat.’ Accordingly the Police Sfation 
informs bim (Maung Hla Aung) to bring the injured man to the 
Police Station and make a report.” 


The learned Sessions Judge has held that the report 
made by Pho Sein after 5 a.m., which was recorded by 
the police as a first information report, is the true first 
information report in this case and can be treated as 
such, and does not offend against the provisions of 
section 162 of the Criminal Procedure Code. This is 
an erroneous conclusion. Under section 154 of the 
Criminal Procedure Code every information rclating to 
the comniission of a cognizable offence, if given orally 
to an officer in charge of a police station, shall be 
reduced to writing by him or under his direction and 
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having been called by Pho Sein and Kaung San Rhi, 
he found no one near the dead body. 
Pho Sein and Kaung San Rhi went away to obtain 


igai 


SuHwes Paz 





v 
Tee E 


a conveyance to take the deceased to the hospital. ponncey,z. 


Hla Aung went away to obtain assistance, and i have 
no doubt that Sein Tun Pru accompanied him, 
Actually Pho Sein and Kaung San Rhi went and called 
Maung Tha No out of bed and asked him to bring his 
taxi and carry a man who had been stabbed to the 
hospital. Maung Tha No, somewhat unwillingly, got 
out his taxi and went with them, and found the body 
of Tha Tun, who was dead, on the side of the road 
outside the pongyi-kyaung. Noone was near the body. 
The body was covered with blood, and as the man was 
already dead Maung Tha No declined to take the body 
in his car ; so Pho Sein asked him to take them to the 
police station so that they could make a report. He 
did so, and Pho Sein and Kaung San Rhi arrived at the 
police station at 2-10 a.m. 

Reverting now to what Hla Aung and Sein Tun Pru 
did, they went to a mill and from the mill Maung Hla 
Aung telephoned to the Akyab police station. His 
telephone message was received at 1-5 am. After 
Hla Aung had sent this telephone message, he and 
Sein Tun Pru returned to the place where the body 
was, and it must have been during their absence that 
Tha No arrived there with his taxi. Then Sein Tun Pru 
was left with the body while Hla Aung went and called 
an uncle of the deceased named Kra Tun. The latter 
was told by Hla Aung that the deceased had been 
stabbed by the appellant Shwe Pru. He went and 
looked at the body, and finding that Tha Tun was dead 
he departed and called the deceased’s other relatives. 
After calling the relatives, he went back again, and then 
only after the lapse of some time Pho Sein and Kaung 
San Rhi arrived on the scene, having come back from 
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According to the deceased’s companions, when the 
two bands met Shwe Aung flashed his torch on Maung 
Tha Tun’s face and asked “Is that Maung Tha Tun ?” 
and when Maung Tha Tun replied in the affirmative 
the appellant Shwe Pru stabbed him with a dagger. 
There is evidence to show that on the previous night 
the appellant and the deceased had had a quarrel while 
gambling in the house of one Ah Thu in Ontabin, and 
it is suggested by the prosecution that this quarrel was 
the motive for the stabbing. According to his com- 
panions, when the deceased was stabbed he shouted 
out that be had been stabbed by Maung Shwe Pru. 
Pho Sein says that he also shouted out that Tha Tun had 
been stabbed by Shwe Pru. They all ran away cither 
up the Dontaikpyin Road or into the compounds of the 
rice mills near by. Pho Sein says that he immediately 
recovered his courage and returned to the assistance of 
the deceased, who collapsed on the road, and he says 
that the deceased again denounced the appellant and 
asked to be taken to the hospital before he relapsed 
into unconsciousness. The other companions of the 
deceased returned to the place shortly afterwards, but, 
instead of taking the deceased to the hospital, they 
carried or dragged him towards his own village, with 
several halts on the way, and they ultimately reached 
a pongyi-kyaung near Ontabin. There they left him 
alone on the side of the road. According to them, the 
deceased was still alive at that time but, as I shall 
presently show, it is quite plain that he had died long 
before they reached the pongyi-kyaung. One of them, 
Sein Tun Pru, says that he did stay near the deceased, 
but his evidence on this point is plainly false, as it is 
on many other points; for when the driver of the 
motor car, Maung Tha No (9th D.W.), who ought to 
have been called by the prosecution but had to be 
called by the defence, arrived on the scene with his car, 
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the trial, when it is impossible to realize on what points 
their opinion is necessary. 

‘That Maung Tha Tun was killed on the night of the 
1}th May by being stabbed in Mill Road, Akyab, is not 
open to doubt. He received a stab wound near the 
inner third of the right collar bone, running downwards 
medially and backwards. The injury cut the sterno- 
mastoid muscle, the jugular vein of the right side and 
the right pleura and apex of the right lung. The injury 
was, of course, sufficient to cause death in the ordinary 
course of nature. The medical witness deposed that 
the deceased might have lived after this injury for a few 
minutes or even for a few hours. He further stated— 
and this is a point of great importance—that the body 
of the deceased was brought to the Akyab Hospital 
at 5am. on the morning of the 12th May and at that 
time from the condition of his body he had been dead 
for 50r 6 hours. Itis clear that Maung Tha Tun was 
stabbed during the course of a clash between two bands 
of young rowdies near the junction of Mill Road and 
Dontaikpyin Road. The residence of the deceased 
was at Ontabin quarter, which is along the Dontaikpyin 
Road to the north of the town proper and about two 
miles or more from the main police station, where this 
occurrence was reporied. On that night the deceased 
Tha Tun and the witnesses Pho Sein, Kaung San Rhi, 
Hla Aung and Sein Tun Pru wentinto Akyab Town, and 
after 11 p.m. they were returning towards their homes 
at Ontabin. When they approached the road junction 
they met another band of young men coming along 
Mill Road from the north. This band consisted of the 
appellant Shwe Pru, his brother Shwe Aung, Sein Aung 

-(11th D.W.) and several other persons whom the 
deceased’s companions say that they did not recognize ; 
these persons are defence witnesses and their names 
are Sein Tun, Htwe Hla Aung and Aung Tha Gyaw. 
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APPELLATE CRIMINAL. 


Before Sir Ernest H, Goodman Roberts, Kt , Chief Justice, aud 
Mr. Justice DunMey. 


SHWE PRU »v. THE KING.* 


First information report—Coguizable offence—Report may be hcarsay—Police- 
station officer's power to sign report himself—Message by telephone— 
Investigation by policc—Statemeul made during investigation—Inadmis- 
sibility in evidence—Code of Criminat Procedure, ss. 154, 162 

A telephone message received hy a police station reporting the commission 
of a cognizable offeuce can be recorded asa first information report by the 
station wriler who reccives it, The station writer himself can sign il as the 
person giving the information, fur a first information report may be merely 
hearsay and.need not necessarily be given by a person who has first-hand 
knowledge of the facts. A subsequent slatenient made tothe police in the 
course of investigation of the offence cannot be treated as a first information 
report andis inadmissible in evidence under s.162 cf the Code of Criminal 

Procedure, 


Gausa Oraon v. King-Emperor, 1..R. 2 Pat. 517, referred {o. 
Mya Thein for the appellant. 


E Maung (1), Government Advocate, for the Crown, 


DunxLey, J—The appellant Maung Shwe Pru has 


‘been convicted of the offence of murder, under section 


302 of the Penal Code, and sentenced to death by the 
learned Sessions Judge of Arakan. The prosecution 
case was that he had committed this offence by causing 
the death of one Maung Tha Tun on the night of the 
11th May, 1940, at Akyab Town. 

The trial was unsatisfactory in a number of respects, 
but especially in regard to the failure to examine the 
witnesses for the prosecution in their proper order. In 
atrial of this importance, the Public Prosecutor should 
be required, as far as possible, to examine his witnesses 
so as to bring out the facts in their logical sequence, and 
particularly the expert witnesses, such as the* medical, 
witness, ought not ‘to be examined at an early stage of 











* Criminal Appeal No. 31 of 1941 from the order of the Sessions Judge of 
Arakan in Sessions Trial No. 42 of 1940. 
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As pointed out by the Hon’ble Advacate-General and as pointed 
out by other authorities ” (that is a reference, and, I venture to 
think, a not very courteous reference, to this Court) ‘ I may have 
no authority to declare his seat vacant. Section 24 (2) says that 
if a member of either Chamber becomes subject lo any of the 
disqualifications, his seat shall thereupon become vacant. I do 
not declare so any more. But in my opinion, Hon’ble U Aye is no 
longer a member of this House and he is asked to withdraw from 
this Chamber.” 

The plaintiff thereupon withdrew. 

To my mind it is impossible to say that the defend- 
ant was then doing or saying anything different from 
what he had done in the cases of U Lun: and U Ba 
Maung ‘and which he had been told by this Court he 
had no power todo. There is absolutely no distinc- 
‘tion between what the defendant did and said on the 
two occasions, and in my judgment what the defendant 
did on the 2nd September in reference to the present 
plaintiff rendered him amenable to the jurisdiction of 
this Court in precisely the same way as his previous 
actions and words had done in the cases of U Lun and 
U Ba Maung. 

I agree with my Lord that the plaintiff should 
be granted a declaration that he was on the 28th 
‘November 1940 (the date of the institution of the 
present -suit) a member of the House of Represent- 
atives of the Burma Legislature and that he was not 
then disqualified for being a member thereof. 

The plaintiff must have his costs and I agree that 
the advocate’s fee should be as proposed by my 
Lord. 
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Legislature intended, by section 153 of the Act, that, to 
begin with, no new disqualifications should be imposed— 
itis not uninstructive to compare the other disqualifi- 
cations in section 25 of the Act with those obtaining in 
regard to the old Legislative Council under Rule 5 of 
the Burma Electoral Rules made under sub-section (4) 
{d) of section 72A of the Government of India Act; 
there is hardly any difference between the two—and 
that anyone in the position of the plaintiff, who would, 
as the holder of a part-time office, have been qualified 
to sit in the old Legislative Council, should not be 
disqualified, not merely for being nominated and elected 
to, but also for being and serving asa “member of, 
either Chamber of the new Legislature, provided’ he 
was elected at the first elections. 

The second point taken on behalf of the defendant 
was this: that he has not “declared” the plaintifi’s 
seat to be vacant. In both U Luu’s case (1) and also 
in U Ba Maung’s case (2) I held that the defendant, as 
Speaker of the House of Representatives, has no power 
to declare whether any particular seat in that Chamber 
is vacant or not, and, on appeal in U Luu’s case (3), 
that decision of mine was upheld. I gave my decisions 
in those two cases on the 23rd August last ; three days 
later the question was raised in the House of Represent- 
atives as to whether the present plaintiff’s seat had not - 
become vacant. The matter was debated in the 
Chamber that day and again on the 2nd September, 
upon which latter day—only ten days after the decision 
of this Court in the previous cases—the defendant 
concluded a very long debate by the following obser- 
vations from the Chair : 

oY in my opinion he ” (that is, the present plaintiff) 
“has heen disqualified from being a member of this House . . . 





{1) (1941} Ran. 101, 109. (2) Civ. Reg. Suit No, 104 of 1940, H.C. Ran. 
(3) [1941] Ran. 101. 
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from disqualification at subsequent elections of persons 
to serve as members of the Burma Legislature. 
Now lo turn to the facts of this present case: From 
a date some years prior to the passing of the Act the 
plaintiff held Flis Majesty’s commissicn as an officer in 
the Army in Jodia Keserve of Officers. Owing to the 
separation of Brians from India he resigned his 
commission iti ti: Army in India Reserve of Officers 
and was granted, with effect from the date of such 
resignation, a commission in the Army in Burma 
Reserve of Oifliccrs, and he was stil! holding that 
commission when, o. the 18th September 1939, he was, 
consequent ups. ihe ontbreak of the present war, 
called up fur ie't-time duty. Prior tr his being so 
called up bis ip inbaerd det onty hoor a part-tiae 
one, The fdearved achvoget for the defendant les 
conceded (hat tbe plaintiff has continuously held the 
same appointment throughenti, and he bas also conceded 
that, by virtue of his commission in the Reserve of 
Officers, the plaintiff is within the ambit of clause (4) 
of section 153 of the Act. Ii is said, however, oi: 
behalf of the defendant, that section 153 only covered 
the first nominations and the first elections of persons 
to serve as members of the new Leyislature and that 
the “suspension ” of the disqualification docs not go 
beyond the aciual moment of clectio That is the 
first of the two points raised on behalf of the defendant 
1 am, however, quite unahie {o cnterlain it, For 
reasons which liave already appeared, ] think that the 
“suspension " of these su disqualifications 
continues aficr th: actual moment of election and 
right on until ctilier the particular seal is vacated under 
section 24, or the Chamber is dissolved by the Governor 
under sub-section (2) (c) of section 18, or by effluxion 
of time under sub-section (4} of section 18, of the Act, 
whichever first happens. In my judgment the Imperial 


































wo 
Pst 
ne 


1943 


U AYE 


ia 
U Cun 
HILAIne 





SHARPE j. 


342 


LO4L 
U AYE 
uv. 
U Crit 


HLAtnc 


SHARPE, }, 


RANGOON LAW REPORTS. [1941 


in the civil or military service of the Crown in India), 
(6) Ministers, and (c) Officials who were not whole- 
time Government servants remunerated either by 
salary or by fees. [This was the combined effect of 
sub-sections (1) and (2) of section 47 and of sub- 
section (1) of section 73 of the Government of India 
Act, 1915, and of sub-section (Z) of section 4, sub- 
sections (1) and (4) (d) of section 7, section 14, sub- 
section (7) of section 15, section 44 and section 46 of 
the Government of India Act, 1919, [which, by sub- 
section (1) of section 1 and section 45 of, and by Part I 
of the Second Schedule to, the Government of India 
Act, 1919, are now known as sub-sections (1) and (2) of 
section 47, sub-section (1) of section 73, sub-section (2) 
of section 52, sub-sections (1) and (4) (d) of section 72A, 
section 80B, sub-section (1) of section 52A, section 129A, 
and section 134, respectively, of the Government of 
India Act] ; the Non-Official (Definition) Rules ; and 
the Government of India (Home Department) Notifi- 
cation No. 225 (Public), dated the 7th October 1921.] 
Itis precisely these same persons whose disqualifi- 
cation is, for the purposes of the first elections of 
persons to serve as members of the new Burma 
Legislature, expressly removed by section 153 of the 
Act. In other words, these persons, who were not 
then disqualified for serving as members of the 
Governor's Legislative Council, were not to be dis- 
qualified for the purposes of the first elections under 
ihe new constitution. When once the new Legislature 
had been summoned after the first elections had been 
held it would be open to it to declare, and it would 
have the opportunity of declaring, by an Act under 
sub-section (1) (a) of section 25 of the Act, which, 
if any, of these persons who were expressly exempted 
by section 153 from the disqualification which would 
otherwise attach to them, should be similarly exempted 
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laws for Burma with effz: i from the date of its separa- 
tion from India. Ii: oxic: fo overcome such difficulties 
and to make the whole : : work effectively as from 
“separation day “a prot as added to section 159 
of the Act which cuabl ¢ His Majesty in Council to 
bring the Act tite oj rcemcal, and one of the 
steps which }is h Corned took, to that cu, 
was to direct {hat ihe Ti : o” Representatives should 
be summoned fu ect f + fivst session not later 
thaa the Hil fcbiuary 1937 [see, also, sub-section (3) 
of section 18 of the Act], and that the first elections fcr 
the House of Representatives might take place at any 
tinis aficr the end of September 1936. [Clause 4 and 
suts-clause (Z) (a) of clause 3 of the Government of 
Born (Commencement ard Transitory Provisioss} 
Order, 1936. 

ltis not, L think, oul a! pla.c, when construing the 
Act, fo cousider the stafe of the law existing at the time 
il came into force, As Lush J. said in South-Eastern 
Railway Compaiy v. The Railway Commissioners (1) : 





















TY 





“ While we are to collect whzt the Legislature intended fro 
what it has said, we must look not at one phrase or one section 
aaly bat af the whole of the Act, anc must read it by the ligh 
which the state of the law aithe time . . . throws upon it.” 

An cxamination of the position immediately priox 
fo separation will, l think, make it abundantly clear that 
what J have called, above, the express purpose of 
seclion 153 was in fact the object which the Imperial 
Legislature had in mind when it included that section 
in the Act. The following persons were amongst those 
who, at that time, were nol disqualified for being 
members of the Governor's Legislative Council, namely, 
(a) Non-official Members of the Governor's Executive 
Couicil (“ Non-official ” meaning a person who was not 





(4j {1880} 5 O.B.D. 217 240. 
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be disqualified for being chosen as, and for being, a 
member of either Chamber. One of the circumstances 
in which a person is disqualified is if he holds any 
office of profit under the Crown in Burma, other than 
an office declared by Act of the Legislature not to 
disqualify its holder. 

Naturally it was impossible for the Legislature to 
declare by an Act what offices of profit under the 
Crown in Burma should not disqualify their holders 
for being chosen as, and for being, members of the two 
Chambers of the Legislature until that Legislature had 
been- brought into being, and that Legislature could 
not be brought into being until the first clections of 
persons to serve as members of it had been held. It 
was necessary, therefore, that some special provision 
should be made to deal with the particular disquali- 
fication mentioned in sub-section (1) (a) of section 25 
of the Act until such time as the Legislature could 
itself deal with it. In my judgment section 153 was 
inserted in the Act for the express purpose of permit- 
ting persons who were qualified to sit in the then-exist- 
ing Governor's Legislative Council to sit in either 
Chamber of the newly created Legislature, until the 
latter had had an opportunity of declaring, by an Act 
under sub-section (1) (a) of section 25 of the Act, which 
(if any) offices of profit should not disqualify their 
holders from sitting in either of its Chambers. 

Obviously, everything necessary in order to bring 
the new constitution into being on the Ist April 1937 
could not all be'done on that day. For instance, if no 
steps could be taken until that day to call for nomina- 
tions of candidates for the newly created House of 
Representatives, some considerable time would neces- 
sarily elapse before a duly constituted Legislature could 
be convened ; yet the new constitution gave the Legisla- 
ture of Burma the power {within certain limits) to make 
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legal questions involved, lead me to think it fit te 
express my own judgmeut separately, although, after 
having had the benefit of reading the judgment which 
my Lord has just delivered, E feel thai the subject is 
well-nigh exhausted. 

The case cain: before us, sitting as @ Bench on the 
Original Side of this Court, by order of the Chief 
Justice acting on a report, which I made to him under 
Original Side: Rul: No. 4 of Chapter I, that it appeared 
to ne, afler hearing the learned advocates on bot: 
sides, that this suit could be more advantageously heaid 
by a Benck of two Judges than by a single Judge. 

By his written statement the defendant put the 
plaintiff te the proof of almost every fact alleged in the 
plaint ; he even averred that he died not know whetier 
the plaintiff was duly elected fo the Touse of Reps 
sentatives #4 the General Election of 1936. But at the 
hearing before us his learned advocate did not realy 
contest the facts alleged by the plaintiff, and confined 
his.argument te the two points which I shall present}; 
mention. 

Subject te certain necessary war-time modification 
contained jn the India and Burma Emergency 
Provisions Aci, 1940 (which are imynaterial for the 
purposes of the present case), the present constitution 
of Bar sto be found im the Government of Buri: 
Act, 1935 (ta which I will hereafter refer as“ the Act”), 
and that cunsfitulion, as is well known, took effcci 
fram the Ist April 1937, the day on which Burra wee 


















separated from India, of which it was theretofors « 
province. By that constitution Burma was giver its 
own Legislature (Part III of the Act), one. of the tvc 
Chawhbers of which is known as the House of Repre- 
sentatives [sub-section (1) of section 7 of the Act]. 


Sub-sections (1) and (2) of section 25 of the Act provide 


Vite, 


infer alia, that a person shallin certain circumstances 
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941 office of profit under the Crown, which was of the 
Uave class mentioned in clause (b) of section 153, was by 
Ucmr reason of the provisions of that section nol disqualified 
HIANG for being elected as a member of the Legislature at 

Dunxtey, f.. those first elections or from subsequently sitting as a 
member of either Chamber of the Legislature, as 
elected at those first elections, so long as he continued 
to held that same office. Learned coursel for the 
plaintiff desires to give an even wider interpretation to 
the provisions of section 153. He has contended that 
it saves from disqualification a person elected as a 
member of the Legislature at the first clections, who 
subsequently to those elections accepts an office of 
profit under the Crown which falls within the scope of 
clause (b) of section 153. Buti am not prepared to 
accept that contention, and it was quite unnecessary 
for learned counsel to go so far, as the plaintiff continu- 
ously held the same office of profit under the Crown 
from a time long before the first elections of November, 
1936, until he was protected by Ordinance VII of 
1939. The answers to the second and third issues 
must, therefore, be in the negative. 

Consequently, the plaintiff is entitled to the declara- 
tion which he seeks in this suit ; and the suil is decreed 
with cosis. Having regard to the complexity of the 
question of law involved in this case, and to the time 
occupied in proving matters of fact which might well 
have been admitted by the defendant in his pleading, 
we fix the advocate’s fee at twenty gold mohurs with 
an additional fee of five gold mohurs for each of the 
appearances on the 4th February and to-day. 


SHARPE, J.—The importance of this case and the 
conflict which, it seems, the Speaker of the House of 
Representatives unhappily seeks to create between 
himself and this Court, rather than any difficulty in the 
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Official (Definition) Rules’ 
_ proviso sn its Goveinor- 
senctioi: the Secretary 
2H nblishee i: notifica! 
eptember, 1920, of the 
of Hews | rules laid dow 
that the holder in the civil or milta: 
service of the should not be treated as 
official for any of the purposes of the Government of 
India Act if the office was one which did not inv sia 
both of the incidents that the incumbent was a € 
lime servant of Covernmen? and was remunerated 
cither by salary or fees. Clause (0) of section 153 of 
the Government of Burma Act follows the wording of 
this rule, and consequently persons of the class 
mentioned in clause (6) were non-officials under the 
Government of India Act, and could be elected to 
and sit as members of the Legislative Councils, 
Section 25 (1) (a) of the Government of Burma Act 
enacts that only such an office of profit shall disqualify 
its holder as is not declared hy Act of the Legislature 
not to disqualify its holder, and, te my mind, it is clear 
that in enacting section 153 Parliament intended that 
the state of things which existed in the Legislative 
Council, which has been replaced by the two Chambers 
of the present Legislature, should continue in the ign 
Legislature elected under the new Act, so as to give ax 
opportunity to the new Legislature to decide w hat 
part-time offices of profit were of such a kind that they 
ought not to disqualify their holders. 
Hence, [am of opinion that a person who at the 


time of the first elections, in November, 1936, held an 
24, 
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if a member becomes subject to any of ithe 
disqualifications mentioned in section 25 (2) his seat 
shall thereupon become vacant, he contended that the 
candidate in question must make his election before 
he was chosen, and unless he effectively resigned his 
office before the Returning Officer declared him to be 
elected he would be disqualified for being a member 
of the Legislature. In support of this argument he 
relied on the distinction between section 153, which 
refers only to “elections of persons to serve”, and 
section 25 (1), which refers both to being chosen as a 
member and to being a member. In my opinion, this 
construction reduces the provisions of section 153 to a 
complete nullity, and fails to give any force at all to 
the word “any” in the phrase “no person shall be - 
subject to any disqualification.” The true meaning of 
section 153 is that in regard to being chosen as and 
thereby becoming members of the Legislature at the 
first elections, persons who would, but for section 153, 
be disqualified under section 25 (1) (a) by reason of 
their holding an office of profit under the Crown should 
not be disqualified if the office which they hold falls 
within clause (b) of section 153. A valuable guide to 
the correct construction of section 153 is the law in 
regard to this matter which was in force in Burma, 
under the Government of India Act, until the Ist April, 
1937. Section 80B of that Act provided that an official 
should not be qualified for election as a member of a 
local legislative council, and if any non-official member 
of a local legislative council accepted any office in the 
service of the Crown in India, his seat on the council 
should become vacant ; and the expressions “ official”’ 
and “non-official” were defined in section 134 (7) of 
the Act as follows : 

“ The expressions ‘ official’ and ‘ non-official’, where used in 
relation to any person, mean respectively a person who is’ or 
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election. So faras the first elections are concerned, the 
operation of section 25(1)(a) of the Government of 
Burma Act is considerably restricted by the provisions 
of section 153 of the Act. This section reads as 
follows : 


“153. For the purposes of the first elections of persons to 
serve as members of the Legislature, no person shall be subject to 
any disqualification hy reason only of the fact that he holds— 

(a) * ++ * me 
(6) an office which is not a wholg-time office remunerated 
either by salary or by fees.” 


It is conceded on behalf of the defendant, and 
indeed it is quite obvious, that the office which the 
plaintiff held at the time of the first elections, and 
continued subsequently to hold, was an office falling 
under clause (b) of this section. Therefore the plaintiff 
was not subject to any disqualification “for the 
purposes of the first elections of persons to serve as 
members of the Legislature.”’ The construction which 
learned counsel for the defendant seeks to put on this 
provision is that it means merely that in spite of his 
holding this office the plaintiff could be nominated and 
could stand for election and could be chosen as a 
member of the House of Representatives, but the 
provision conferred no further immunity, and on his 
being chosen section 25 (1) (a) would come into 
unrestricted play and he would be disqualified for being 
a member of the Legislature. Apparently, the first 
suggestion was that a person in this position, who was 
chosen to be a member, would have after being chosen 
a sort of locus poenitentic in which to decide whether 
he would give up his “ office of profit ’’ and serve as a 
member of the Legislature, or would retain his office and 
be disqualified for being a member ; but when it was 
pointed out to learned counsel that, under section 24 (2), 
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elections, held in November, 1936, were the first 
elections under the Government of Burma Act of 
persons to serve as members of the Legislature. 
Finally, I propose to consider the second and third 
issues together, At the time of his election the plaintiff 
was holding an office of profit under the Crown in 
Burma. He hod held that office since April, 1930, and 
he continued to hold it until August, 1940. He was 
therefore prima facie disqualified, under section 
25 (1) (a) of the Government of Burma Act, for being 
chosen as and for being a member of the House of 
Representatives. But under this clause of section 25 
the kind of office which carries with it this disqualifica- 


tion is an office of profit “ other than an office declared 


by Act of the Legislature not to disqualify its holder.”’ 
The office which the plaintiff held was declared by 
Ordinance VII of 1939 and the succeeding Ordinance 
V of 1940 and Act XII of 1940 not to disqualify its 
holder. Ordinance VII of 1939 came into force at 
midnight of the 17th/18th September, 1939, and by 
virtue off section 41 (2) of the Government of Burma 
Act it had the same force and effect as an Act of the 
Legislature. Hence, it follows that if the plaintiff was 
not disqualified prior to midnight of the 17th/1Sth 
September, 1939, he was certainly not disqualificd at 
any subsequent date or time. 

Now, I have already held that from the 12th April, 
1930, until 7th October, 1939, at the earliest, the plaintiff 
held without intermission one and the same office of 
profit under the Crown. Therefore itis only necessary 
to consider whether the holding of this office prict 
to the 18th September, 1939, disqualified hin. ‘The 
plaintiff was elected at the first elections of persons to 
serve as members of the Legislature, and he has, since 
November, 1936, continued to serve as a member 
of the House of Representatives by reason of that 
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That decision of the Appellate Bench is binding on us, 
and consequently the answer to the fourth issue must 
be in the negative. Butit is necessary to observe that 
it was held by the Appellate Bench in the same appeal 
that these two Ordinances and Act XII of 1940 
follow one another in point of time without any break, 
and consequently they are effective to prevent the 
disqualification of any member of the Legislature by 
reason of his being a member of any of His Majesty's 
Forces from the date on which Ordinance No. VII of 
1939 came into force, ie, midnight of 17th/18th 
September. Referring to the statement of facts 
with which I began this judgment, the plaintiff was 
completely protected from the date on which he was 
called up for duty. 

In proof of the fact that he was elected as a member 
of the House of Representatives at the general elections 
held in 1936, the plaintiff has produced the Burma 
Gazetle Extraordinary of the 26th November, 1936, 
in which it is stated that the plaintiff U Aye had been 
declared elected as a member of the House of Represent- 
atives for the Insein South (General Rural) Constituency. 
A general election for the House of Representatives 
was held in November, 1936, under the Government of 
Burma (Commencement and Transitory Provisions) 
Order of 1936, which was made by His Majesty in 
Council under Section 159 of the Government of 
Burma Act, and was dated the 3rd July, 1936. By 
clause 3 of this Order it was provided that certain 
provisions of the Government of Burma Act should 
come into force at once for the purpose of enabling the 
elections for the House of Representatives to take place 
at any time after the end of September, 1936. These 
provisions were, so far as they are- material to the 
present case, Part III of the Act, which includes 
sections 24 and 25, and section 153 thereof. These 
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matter and does not concern the Courts. This rule says 
that a member, while speaking for the purpose of taking 
part in debate, moving a motion or asking a question, 
must not refer to any matter on which a judicial 
decision is pending. On the 2nd September first 
Appeal No. 113 of 1940 was pending in this Court, and 
one of the principal points for decision in that appeal was 
whether the Speaker of the House of Representatives, 
or the House of Representatives itself, has power iu: 
decide that a Member has incurred disqualification 
under section 25 (2) of the Government of Burma Avi. 
and that his seat has in consequence become vaca! 
under section 24 (2), The same point was the main 
point for decision in the plaintiff's matter, as raised by 
U Hila Pe, and consequently the discussion in the 
House of Representatives on U Hla Pe’s motion, or 
point of order, or whatever it might be, was in direct 
contravention of Rule 51. This was pointed out by the 
learned Advocate-General and certain members of the 
House during the discussion on the 2nd September, 
but it seems that the defendant is, when so minded, 
just as ready to jettison the rules of procedure for the 
Chamber over which he presides, as he is to flout the 
judgment of this Court. Clearly, the fifth issue must 
be answered in the affirmative. 

I now turn to the fourth issue. Ordinance VI! of 
1939, Ordinance V of 1940 and Act XII of 1940 
are in precisely similar terms. They are designed 
to remove in the case of a member of any of Mis 
Majesty’s Forces the disqualification which such 
member would otherwise incur under section 25 (1) («) 
of the Government of Burma Act. It has been decided 
in first Appeal No. 113 of 1940 that neither these 
Ordinances nor this Act can have any retrospective. 
effect so as to protect a member from a disqualification 
which he had incurred prior to their coming into force.. 
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himself in the course of his argument. He was 
referring to other disqualifications, under clauses (6), (c) 
and {e) of section 25 (1), and he said this : 

“Tf a Member produces in the House an order of a competent 

Court declaring any other Member to be of unsound mind, or an 
order of the Insolvency Court adjudicating him insolvent, or the 
judgment of a Criminal Court convicting and sentencing him to 
two years’ imprisonment or more, surely the Speaker on the 
production of this order or judgment can declare that Member’s 
seat to be vacant and request him ‘to leave the House.” 
Of course he can, because when a member has been 
declared to be disqualified for being a member by a 
competent Court, the declaration that his seat is vacant 
and his exclusion from the House is a mere point of 
order, which it is specifically within the province of the 
Speaker to decide, under section 32 (2) of the Govern- 
ment of Burma Act and the Rules of Procedure for the 
House of Representatives. Plainly, when U Hla Pe 
raised this matter, the defendant should have said to 
him, 

“The matter which you raise is not a point of order and 
neither the Speaker nor the House has authority to decide it.” 
Thereupon, U Hla Pe, if so advised, might have 
taken the necessary steps to obtain a declaration of a 
competent Court that the plaintiff was disqualified for 
being a member under section 25 (1) (a), and, armed 
with the decree of the Court, he could have raised the 
question of the exclusion of the plaintiff from the 
House and of a declaration that his seat was vacant on 
a point of order. 

Rule 51 of the Rules of Procedure for the House of 
Representatives figured prominently in the discussion 
in the House of Representatives on the 2nd September 
and it has been mentioned in the course of argument 
before us, and therefore it behoves me to make some 
reference to it, although this is essentially a domestic 
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whether a member has, since his election, become 
disqualified for being a member under section 25 (1) (a), 
with the result that his seat has become vacant under 
section 24 (2) (a) (and his decision on this point was 
subsequently confirmed in first Appeal No. 113 of 
1940 *). My learned brother's interpretation of the law 
was and still is binding on the defendant, who, never- 
theless, once again decided the very matier which he 
knew that he was prohibited by law from deciding. 

I notice that in the course of the proceedings in the 
House on the 2nd September the defendant asked the 
learned Advocate-General the question, “ If neither 
the Speaker nor the House has power to declare a seat 
vacant, then who is to declare the seat vacant ?’, and 
in the course of his argument before us learned counsel 
for the defendant repeated this question rhetorically, 
and laid particular stress on the phrase, occurring in 
section 24 (2) of the Government of Burma Act, “ his 
seat shall thereupom become vacant.’ There is no 
special virtue in the word “ thereupon.” A person 
who commits a criminal offence thereupon becomes 
liable to the punishment prescribed for that offence, 
but the punishment cannot be inflicted until he has 
been found guilty of the offence by a competent Court. 
[See Shwe Hla U and others v. The King (1).] Similarly, 
the punishment of declaring his seat vacant cannot be 
inflicted on a member of the Legislature until a com- 
petent Court has found him to be disqualified uncer 
section 25 (1) of the Government of Burma Act. We 
were further asked in argument, “ What is the Speaker 
to do when a Member raises a matter of this kind (as 
U Hila Pe did) 2” It is not the function of this Court 
to answer such a question until it arises in a specific 
case, but learned counsel for the defendant answered it 





* Reported at [1941] Ran. 101—Ed, 
41) [1941] Ran. 58. 
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withdraw from the Chamber save for gross disorderly 
conduct [Rule 48 (2) of the Rules of Procedure for the 
House of Representatives]. In making this statement 
and requesting the plaintiff to withdraw, he, both 
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expressly and by implication, decided that the plaintiff Donkey, 


was disqualified for being a member of the House of 

epresentatives, under section 25 (1) (a) of the Govern- 
ment of Burma Act, and that his seat had become 
vacant under section 24 (2). It is not for me to 
criticize the conduct of the defendant as Speaker of the 
House of Representatives, but I am bound to say—and 
I say it with the greatest regret—that in making this 
decision the defendant, unfortunately encouraged by 
some members of the House, was guilty of a deliberate 
and flagrant disobedience of the law. It is trite to say 
that the laws of this country are made by the British 
Parliament and the local Legislature, of which the 
House of Representatives forms an important part, and 
that it falls to this Court, as the highest judicial tribunal 
in the country, to interpret those laws, and that the 
laws, as made by the British Parliament and the local 
Legislature and interpreted by this Court (unless and 
until that interpretation is declared by a superior 
judicial authority to be wrong , form the law of the 
land, which every inhabitant is bound to obey so far as 
it affects him. The judgment of my learned brother 
in Suit No. 103 of 1940, to which the defendant was a 
party, was delivered on the 23rd August, 1940, The 
defendant was aware of this judgment when the present 
matter was raised by U Hla Pe on the 26th August, 
and copies of the judgment were in the hands of the 
defendant and all members of the House of Represent- 
atives when further discussion took place on the 2nd 
September. In that judgment, my learned brother 
held that section 27 (3) of the Government of Burma 
Act expressly prohibits the Speaker from deciding 
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named U Hla Pe rose and made the following 
statement : 

“ Sir, I regret that | have to rise again on this point, because 
as things stand our hon'bie and gallant Captain U Aye, who is a 
personal friend of mine, is a total stranger to this House.” 


The plaintiff at once asked whether U Hla Pe was raising 
a point of order and submitted, what is undoubicedly 
correct, that the question raised was not a point 
of order. So far as I can discover from the record of 
the proceedings, he received no ruling from the Chair 
on his submission, but it is clear from the subsequent 
proceedings that the defendant did, in fact, treat the 
matter raised by U Hla Pe as a point of order, which it 
was not. Many members spoke on the 26th August 
and the matter was adjourned until the 2nd September, 
when the plaintiff made a statement and there was 
further discussion. Fortunately, it is unnecessary for 
me to make detailed comment on the course of the 
proceedings in the House of Representatives, but the 
result was that on the 2nd September the defendant 
delivered himself of the following statement : 


“ He himself admits that he is not a Captain. Bul still he 
holds the rank of Captain and now he has resigned that post. 
Therefore, he has disqualified himself by his own action. As 
pointed out by the Hon’ble Advocate-General and as pointed out 
by other authorities, I may have no authority to declare his seat 
vacant. Section 24 (2) says that ifa Member of either Chamber 
becomes subject toany of the disqualifications, his seat shall there- 
upon become vacant. Ido not declare so any more. But, in 
my Opinion, Hon’ble U Aye is no longer a Member of this House 
and he is asked to withdraw from this Chamber.” 


The plaintiff, with the perfect discipline of a late officer 
of His Majesty’s army, then withdrew from the House. 

It was a mere quibble for the defendant to say in 
his statement, ‘I do not declare so any more.” He,. 
as Speaker, has no authority to order a member to. 
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office which is pot a whole-time office remunerated 
either by salary or by fees’, within the provisions of 
section 153 (&) of the Government of Burma Act. 
These are the facis ca which the decision of this suit 
must be based, and op the pleadings the following 
issues arise : 

1. Was th. ploratifl clected as Mc er Of the 
House of Repro tives at the General Election held 
in 1936? 

2, Wes the plamtiff, at the time of his said 
election, disqualiiicd for being chosen as a Member of 
the House of Representatives, by reason of his holding 
an office of profit under the Crown in Burma ? 

3. Has the plaintiff at any (and if so, what) time 
since his said election become disqualified for being a 
Member of the House of Represeniatives, by reason of 
his holding an office of profit under tie Crown ia 
Burma ? 

4, Did Ordinance VIT of 1939, or Ordinance V 
of 1940, or Act XIE of 1940 have any retrospective 
effect so as to protect the plainti# from any 
disqualification which he might otherwise have 
incurred ? 

5. Was the defendant acting in excess of his 
powcrs as Speaker of the House of Representatives in 
expressing the opinion that the plaintiff was mo longer 
a Member of the louse and asking the prunulf te 
withdrave fron the House ? 

6. Is the plaintiff entitled to a de 
prayed ? 

I propose to dea! first with the filth issue. This 
necessitates a reference to the proceedings in the 
Houses of Representatives on the 26th Augusi and the 
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Zand September, 1949. The printed records of the’ 


procecdings of these iwo days have been put in 
evidence by consent. On the 26th August, a member 
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Clearly that must be so, for there was never any hiatus 
in U Aye’s service and he wes serving under the same 
Commission throughout this period. But, however, 
that may be, although the permission to relinquish his 
Commission in the Army in India Reserve of Officers 
was antedated to the 4th September, 1939, apparently 
so as to give U Aye a certain seniority in the Army in 
Burma Reserve of Officers, that relinquishment of his 
Commission did-not and could not take effect until it 
was officially permitted by the notification dated the 
7th October, 1939. Until that date U Aye was still an 
Officer of the Army in India Reserve of Officers. I do 
not discuss the effect of the reservations in the 
notifications of the Government of India and the 
Government of Burma, that this Commission was 
permitted to be relinquished and this appointment was 
made “ subject to His Majesty's approval”, because for 
the purpose of this case it is not necessary to do so, 
On the 18th September, 1939, U Aye was called up for 
duty and on the 19th assumed full-time duty as an 
Officer of His Majesty’s Army in Burma. Up to the 
18th September, 1939, U Aye had drawn no pay as an 
Army Officer, but he had held the same appointment 
in the Reserve of Officers without break from the 
12th April, 1930, until that date, and continued to hoid 
it until he was ultimately permitted to relinquish his 


Commission. 

It is conceded on behalf of the plaintiff that U Aye’s 
Commission in the Reserve of Officers was “an office 
of profit under the Crown ” within section 25 (1) (a) of 
the Government of Burma Act. It would be useless to 
contend to the contrary in view of the judgment of my 
earned brother in Suit No. 103 of 1940, which on this 
point was confirmed on appeal, in first Appeal No. 113 
of 1940. It is also conceded on behalf of the defendant 
that a Commission in the Reserve of Officers is “an 
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which was signified by the subsequent grant to him of 
a King’s Commission. He was promoted Captain with 
effect from the {2tl April, 1934, by Army Department 
Notification No. 292, dated the 2nd June, 1934. By 
Defence Departmeii Notification, No. 1325, dated the 
7th October, 193%, of the Governn:ent of India, U Aye 
was permitic:! io rcliiquish his Coimission, subject to 
His Majesty’s approval, with a view to his being 
granted a Cocnnissios in the Army in Burma Reserve 
of Officers, thc resignation to take effect from the 
4th Septemb«, 1939, and by Government of Burma 
(Defence Deparisnent) Notification Ne. 521, dated the 
10th Novem: 1939, U Aye was, subject to His 
Majesty’s approval, appointec an Ofacer with the rant: 
of Captain, with effcet 2 tic 4h September, 1939, 
in the Army ia I « of Officers. The 
approval of Ii. Majesty wes sigeified in the London 
Gagelle of the [9th January, 1940, and, by a notification 
appearing thercin, U Aye was permitted to relinquish 
his Commission iu the Army in India Reserve of 
Officers with a view to being granted a Commission in 
the Army in Burma Reserve of Officers, with effect 
from the 4th September, 1939, and was appointed tc he 
a Captain in the Army in Burma Reserve of Officers, 
with effect from the same daic. U Aye was permitted 
to relinquish his Cormmissios: in the Arory in India for 
the express prrpose of belies appaiuted to a siinilar 
rank in the Army ia Burna. Ji is ot now contended 
that his appoiwtinent in the A 

appointment. It 
a mere transfer of U Aye’s services from the Army iz 
India to the Army in Burma, and that U Aye 
consistently held the same King's Coramission and the 
same appointment under that Commission from the 
12th April, 1930, until he was ultimately permitted to 
relinquish his Commission on the 27th August, 1940. 
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1941 in the House and under s. 32 {2Z) of the Government of 


uaye Burma Act, he is not amenable to the jurisdiction of 
v. 


ucmr this Court. 
HIEAING, 


E Maung inreply. The words used in s. {53 are 
“any disqualification” and they have been adviscdly 
used in order to render the section as effective as 
possible. That section cannot bear the interpretation 
that it applies only up to the time of nomination or the 
declaration of election and not thereafter. Such an 
interpretation would render the section absurd. 


DunkLey, J.—This suit has been brought by U Aye, 
a Member of the House of Representatives, against 
U Chit Hlaing, who is the Speaker of the House, for 
a declaration that at all material times he has been and 
still is a Member of the House. This is regrettably 
the third suit of this nature which has been brought in 
this Court during the last year. 
The defendant has quite unnecessarily put the 
plaintiff fo proof of all the facts set out in the plaint, 
" but the facts relating to the plaintiff's appointment as a 
Commissioned Officer in the Reserve of Officers and 
his promotion in the cadre of the Reserve of Officers 
and the retention of his Commission have been proved 
by the plaintiff by producing the relevant notifications, 
which appeared in the Loudon Gazelie, the Gazette of 
India and the Burma Gazette, his Commission, granted 
by His Majesty on the 22nd April, 1932, appointing 
him an Officer of the forces of the Crown, and the 
relevant extract from the Army Orders; U Aye was 
first appointed a Lieutenant in the Army in India 
Reserve of Officers with seniority to rank from the 12th 
April, 1930, by Army Department Notification No. 146, 
dated the 19th March, 1932. This appointment was 
made, as usual, subject to His Majesty's approval, 
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of election to the Legislature. See the Non-Official 
Definition Rules, 926. The new House can decide 
whether such ces oF profit should disqualify their 
holders f finsuthors. [Sees 25 (7) (a) of the 
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Government of Burne Act | 








defendant. Prior fo the cd 


Kyaw Diz ta 


on which the Jinore Legislature (Removal of 
Disqualificatious) Ordinance, 1°39, came into force the 
: 


plaintiff was lolding on “office of profit.” The 


disqualification; under s. 25 is “for being chosen as” 
and “for being’ a member of the House and what 
the defendant did was to point out to the plaintiff 
that he cannot sii ancl vote inthe House The Speaker 
has to preserve order in the House and he is entitied. 
to prevent pon-menbers from attending it. (Cp. Rule 
160 of the Rules of Procedure for the House of 
Representatives.) 

‘Lhe eficet of s, 153 is to remove the disqualification 
until such time as a person is elected The moment 
the result of the election of the candidate is declared, if 
any disqualification stiJi applies to him, he ceases to be 
a member. He must either resign his seat or his 
office of profit immediately. The basis of the 
provisions in the Government of Burma Act relating to 
the Legislature is that no official should be allowed to 
sit and yote as a member of the House. 

S. 24 of the Government of Burma Act says that if 
amember of cither Chamber becomes s ct to any 
disqualification specified in s. 25 (Z} his seat “shall 
thereupon become vacant.” S$. Z5 states that if a 
person is declared to be of unseund nzind or 
convicted etc, he shall be disqualified and the Speaker 
thercfore must have the right, thereupon, to declare his 
scat vacant. The defendant has done nothing more in 
the present case. He was attempting to maintain order 
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but for s, 153, be disqualified under s. 25 (J) (a) by reason of his holding an 
office of profit under the Crown is not disqualified if the olfice which he holds 
falls within clause (6) of s. 153. 


(4) By virtue of s. 153 of the Government of Burma Act, the plaintiff was 
not disyualified at the time of his election in November 1936 for being 
chosen asa wember of the House of Representatives, and no disqualification 
for being a member thercof attached to him at any time prior to the coming 
into force of Ordinance VII cf 1939, from which date he was protected from 
disqualification by that Ordinance, Ordinance V of 1940 and Act XH of 1940, 


Per SuaRve, J—S.153 was inserted in the Government of Burma Act for 


the express purpose of permitting persons who were qvalified to sit in the 
then existing Governor's Legisiative Council to sit in either Chamber of 1 5 
newly created Legislature until the latter had had a> -- Launty of 


declaring, by an Act under sub-section (2) (a) of = © « the Government 
of Burma Act, which lif any) offices of profit Louid not disqualify their 
holders from sitting in either of its Chambers, 


E Maung for the plaintiff. The plaintiff was a 
Captain in the Army in India Reserve of Officers at 
the time he stood for election to the House of 
Representatives in 1936. Parts II] and IV ands, 153 
of the Government of Burma Act were put into force 
in 1936 under the Government of Burma (Commence- 
ment and Transitory Provisions) Order, 1936, for 
the purpose of enabling the first elections to be held in 
1936. The rest of the Government of Burma Act 
came into force on the Ist April 1937. Under 
s. 153 (b), for the purposes of the first elections, an 
office of profit which is not a whole time office 
remunerated either by salary or by fees does not 
disqualify its holder from standing for election and the 
plaintiff is protected by this section. 

The plaintiff was subsequently transferred to the 
Army in Burma Reserve of Officers, but this makes no 
difference to his case, because the new office was 
merely a continuation of the previous appointment. 

The intention underlying s. 153 is to continue the 
old practice of treating persons who are not whole time 
servants of the Crown as non-officials for the purpose 
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ORIGINAL CEVIL. 


Before Mr, Justice Dunkley avai Mr, Justice Sharpe. 


U AYE v. U CHIT HLAING* 1941 
Feb. 





we 


House of Representatives---Disqualrficaiior of duly elected metmber— Speaker, uo 
fower te decide—-Nember heid by Court to be disqualificd—Point of ordzr 
within Speaker's provitice-—-Ordinance VI of 1939, Orditauce ¥ of 19460 
Act XII of 1940—Office of profit nader the Crown—Protection afforded-— 
No retrospective effect —Firsl electious under new constitition—Proteclion 
of offce-hokives-—Goverament of Buriia Act. ss. 24 (2) (a), 25 (1) (a}. 27 (3), 
32 (2), 153, 159. 3 

The plaintiff had been since 1936, and still was at the fine of his ele 
totne House of Representatives in November 1936, an officer of the army ia 
resetve of officers, 1 August 1940 the defendant, who was the Speaker ¢f she 

House of Representatives, ruled that plaintiff was not a member of the 

House on the ground that he was holdin 




















an oftice of profit under the Crown 
and he directed him to withdraw from Ue: Chamber, The plaintiff there t 
filed this suit, in which a declaration was sought. 

Held : () Section 27 (5) of the Government of Burma Act expressly 
prohibits the Speaker of the House of Representatives from deciding whether 
a member of that Chamber has, since his election, become disqualified 
undet s. 24 (2) (a) for being a member thereof. Only when a person has been 
declared by a competent Court to be disqualified for being a member can the 
question of his exclusion from the House be a point of order which itis 
specifically within the province of the Speaker to decide under s. 32 12} of 
the Aci and the Rules of Procedure for the House of Representatives. 

U Lan v, U Chit Hlaing, (194)} Ran. 104, followed. 

{2} Ordinance VII of 1939, Ordinance V of 1940 and Act NILof 1940 are 
designed to remove, in the case of a member of any of Bis Majesty's Forces, 
the disqualification which such member would otherwise incur under s. 25 (7; 
{a} of the Government of Isurma Act; tie twe Ordinances and the Act bare 
no retrospective effect so as to protect a member of either Chamber of 
ainre from a disqualification whick be had incurred price to thei: coming 
but, as they foliow one anolher in point of time without any 
break, liiey are effective to prevent the disqualification of any member of cither 
soe of the Legislature by reason only that as a merber of any of His 
ty's Forces he has, since the date on which the first Ordinance came 
inte force, i.e. midnight of L7th/{Sth September 1939, held an office of profit 
under the Crown. 

(3: The operation of s.25 (2) (a} of the Government of Burma Aci is 
icted by the provisions of s. 153 of the Act. Consequently a persor. who 
November 3926 
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* Civil Regular Suit No. 289 of 1940. 
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es safeguard the interest of justice in the matter before it. 
Lewar Kuss Nothing transpires on the record to show that the facts 
Gootrrze and circumstances which led to the conclusion of the 
KHAN, _ 
—— agreement between the applicant and the respondent 
Mya Bu, J. may be regarded as amounting to coercion on the part 
of the applicant against the respondent. 
For these reasons, in my opinion, the agreement is 
valid and binding on the parties. 
{ Disallowing the claim for Rs. 60 his Lordship 
gave to the applicant a decree for Rs. 100 and propor- 
tionate costs in the trial Court.] 
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by the accused, be valid, there is no reason why an 
agreement between the complainant and one who is 
closely interested in the welfare of the accused should 
not be valid. The authorities cited in support cf the 
proposition laid down in Nabidad Khan v. Abdul 
Rahman (1) are Henry Williams v. James Bayley (2) and 
Kaminikumar Basu vy. Birendranath Basu (3), a Privy 
Council case. In the House of Lords case the facts of 
the case disclosed to their Lordships that there was 
coercion or pressure brought to bear upon the father to 
enter into the agreement in order to avoid a prosecution 
of the son for forgery, and the agreement was made 
before the prosecution was actually launched. In the 
Privy Council case, where this sort of agreement was 
set up against public policy, one of the offences was 
a non-compoundable offence. These cases, therefore, 
are not authorities for the proposition that in a 
case of a compoundable offence, or of an offence 
which may be compounded with the leave of the Court, 
an agreement arrived at between the complainant or 
the prosecutor on the one hand and the accused 
or another person closely interested in the welfare of 
the accused on the other, is against public policy 
and accordingly void. When an offence is a compound- 
able one and the Legislature thinks fit to allow a 
composition of the offence without reserving the 
Court's control over the parties’ decision, there does not 
seem to be any ground whatever for thinking that an 
agreement relating to such composition is against public 
policy, and where, as in this case, the offence is one 
which may be compounded with the leave of the Court, 
such agreement arrived at between such persons 
cannot be in a worse position, for the composition is to 
be sanctioned by the Court which is in a position to 





(2) (1930) LL.R. 53°AH. 130. {2} (1866) § H.L, 200. 
(3) (L930) ILL.R. 57 Cal. 1302 (P.C.). 
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respondent was to have no further dealings with 
Carapiet who, apparently, was a very good debtor to the 
applicant and the respondent who are both Kabuli 
money-lenders. 

It has been urged on behalf of the applicant that 
even if the agreement between the applicant and the 
respondent that the respondent was to have no further 
dealings with Carapiet, be in restraint of trade, that 
agreement is separable from the promise to pay Rs. 100 
in the manner set out above, and that therefore the 
promise to pay Rs. 100 in the manner set oul above 
was a valid and enforceable contract. It appears to 
me that this argument is sound. But the validity of the 
agreement to pay Rs. 100 or any other sum in any manner 
whatever has been assailed by the learned advocate for 
the respondent on the ground that it is void as being 
against public policy. In support of his contention, the 
learned advocate for the respondent has placed before 
me a decision of Mr. Justice Banerjiin Nabidad Khan 
v. Abdul Rahman (1), where it was laid down that 
“an agreement, the object and consideration of which is the with- 
drawal of the prosecution of a third party, the promisor not heing 
personally liable or personally interested in the matter, is void 
under section 23 of the Contract Act,” 
and therefore where a bond was executed it was held 
that the bond was void. It is not known whether the 
offence involved in that case was compoundable or not, 
and, with all respect, from the report of the judgment 
it is not ascertainable whether the learned Judge would 
have come to”a different decision if the promisor or 
obligor was the accused in the case. To my mind, if 
an agreement between an accused person and the 
complainant, for the latter to withdraw the prosecution 
or to compound the case upon certain promise made 





(1) (1930) LR. 53 AU. 130, 
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non-compoundable, but if it was an offence punishable 
under section 325 it would be compoundable with the 
leave of the Court. Since it is common ground that 
the case was compounded eventually, it must be taken 
to bein relation to an offence which is compoundable 
with the leave of the Court. 

During the pendency of the criminal case some 
friends of the prosecutor and the accused intervened 
and brought about an agreement among them whereby 
the applicant agreed fo have the criminal case com- 
pounded on his being paid Rs. 100 by way of damages, 
apparently, for the personal injuries alleged to have 
been caused to him by the respondent's brother, and 
the respondent undertook to make a payment of the 
amount, not in ready movey, but in the following 
manner. The respondent in whose favour a man 
named Carapiet had executed a promissory note for 
Rs. 400 with certain rate of interest was to make over 
the promissory note to the applicant, who was to 
pay Rs. 300 therefor. The applicant was also to take 
a sum of Rs. 60 which was due on the promissory note. 
This is the plaintiff's case. The fact that an agreement 
more or less in these terms was reached and that 
the applicant acting upon thai agreement-paid Rs. 300 
to the respondent who made over, not the promissory 
note for Rs. 400, but a promissory note for Rs. 300 
only, was proved by the applicant, and the trial Court 
accepted the evidence adduced by the applicant. 
Upon that finding, the trial Court gave a decree to the 
applicant for Rs. 160. On appeal by the respondent, 
the appellate Court held that the agreement upon 
which the suit was based was void as being in restraint 
of trade. This ground of voidability is stated to be in 
the fact that it was one of the terms of the agreement 
relied on by the .plaintiff that after taking over the 
promissory note in the manner set out above the 
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CIVIL REVISION. 
Before Mr. Justice Mya Bu, 
LEWAI KHAN v. GOOLREZE KHAN.* 


Agreement against public policy—Compoundable offence—Offence compourntable 
with leave of Conurt—Agreement to withdraw proseculion—Agrecinent 
with accused or with third party interested in accuscd—Validily of 
agrecment!—Contract Act, s. 23. 


Inacase of a compoundable offence, or of an offence which may be 
compounded with the leave of the Court, an agreement arrived at belween the 
complainant on the one hand and the accused or another person closely 
interested in the welfare of the accused on the other io withdraw the 
prosecution, is valid and not against public policy. 

Nabidad Khan v. Abdul Rahman, LL. 53 All. 530, dissented from, 


K, Basu vB, Basu, U.L.R. 57 Cal. 1302 (P.C.) i. Wiliams v. J. Bayley, 
1.H.L, 200, distinguished. 


Gregory for the applicant. 
B. C. Paul for the respondent. 


Mya Bu, J.—This case arises out of a suit filed by 
the plaintiff-applicant against the delendant-respondent 
for recovery of a sum of Rs. 160 alleged to be due as 
damages for breach of contract. The contract in 
question has ‘been described to have come about in the 
following manner. 

In 1939 the applicant brought a criminal charge 
against the respondent’s brother in the 4th Additional 
Magistrate’s Court at Tharrawaddy. According to the 
judgment of the appellate Court, the charge was one 
under section 325 of the Penal Code. It appears that 
the mention of section 326 in paragraph 2 of the plaint 
is incorrect, because it is common ground that the 
criminal case was subsequently compounded. If the 
offence in question was an offence punishable under 
section 326 of the Penal Code it would be 





* Civil Revision No. 326 of 1940 from the judgment of the Assistant 
District Court of Tharrawaddy in Civil Appeal No. 66 of 1940. 
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This Letters Patent appeal is therefore allowed,  '% 


and the judgment and decree of the learned Judge in Ma Mo & 
second appeal are set aside, and the judgment and Ma ion 
decree of the Assistant District Court of Minbu on first sn 
appeal are restored, with costs in all Courtsin favour Dosscey, J. 
of the appellants against the third and fourth 
respondents, advodéate’s feein this appeal eight gold 

mohurs, 


Roserts, C.J.—I agree and have nothing to add. 
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said that by this statement to Po Kun Ma Mo E and her 
husband made him their agent to sell or mortgage their 
property, and that they were holding him out as owner, 
and, consequently, they cannot now turn round and 
deny his authority to deal with the land as ostensible 
owner. The answer to that contention is clearly, as I 
have already said, that at no time did Ma Mo E and 
her husband meet Law Pan or make any representation 
to him, or hold out Po Kunas the owner. In fact, the 
whole of this argument is based on a_ statement 
contained in the deed which was executed by Po Kun 
in favour of Law Pan, in which Po Kun has falsely 
described himself as the owner of this Jand. On 
another ground also section 41 of the ‘Transfer of 
Property Act can have no application, because the 
slightest enquiry on the part of Law Pan would have 
disclosed that Po Kun was not the owner, although it 
might not have disclosed, in view of the ignorance of 
law amongst these cultivators, that Po Kun had no 
right to make a mortgage. The Land Records register 
and map for the year 1938-39 have been produced, and 
they still show Ma Mo E and her children as the owners 
of thisland. Itis said that that may be so, but it 
affords no proof that they were shown in the Land 
Record registers and maps for the years 1928 and 1929 
as the owners ; but, in the absence of any evidence of 
transfer of ownership, and on the evidence which 
shows that before 1928 Ma Mo E and her husband 
were the owners, the inference arises that the entries 
have continued to be the same throughout this period 

and nothing has been proved to the contrary by 
the third and fourth respondents, In my opinion, 
there were no grounds upon which an estoppel could 
rest in this case, and as Ma Mo E. has clearly proved 
her title to this land she is entitled to succeed in this 
suit. 


1941] RANGOON LAW REPORTS. 


taking this course. Itis quite clear from the evidence led 

by both sides in this suit that all the parties thought 
that all these three transactions were valid and effective 
mortgages and that they considered them to be so right 
up to the time when this suit was brought ; for shortly 
before the suit was filed Ma Mo E went to all the 
persons who at different times had had possession of this 
land, purporting to be mortgagees thereof, and asked 
them to permit her to redeem it, and the suit was only 
brought when the third and fourth respondents refused 
to allow her to get back possession of the land on 
payment of what she considered to be a reasonable 
sum. Had their demands not been extortionate this 
suit would not have been brought. And then it is 
quite plain that when Ma Mo E obtained legal advice 
she found that the mortgages were invalid and that she 
could bring a suit for possession based on title. 

In order that an estoppel can be raised under the 
provisions of section 115 of the Evidence Act, the 
representation must be a representation of fact and not 
of law ; and also there can be no estoppel against 
the provisions of a statute. In this case the only 
representation which was made by Ma Mo E wasto tell 
Po Kun that he could exercise what she thought to be 
his legal rights, namely, a right to sub-mortgage the 
jand, and Po Kun then went and exercised that right 
and mortgaged the land with Law Pan. Such 
representation as Ma Mo E made, if she made any at 
all, was a representation in regard to a matter of law 
and not in regard toa matter of fact. Moreover, no 
question of estoppel can arise in this case, because 
Maung Law Pan says that he does not know Ma Mo E 
or her Jate husband, and therefore they never made any 
representation of any kind to him. 

Further, reference has been made to the provisions 
of section 41 of the Transfer of Property Act, and it is 
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admits that Po Kun obtained possession of this land 
from Ma Mo E, and the possession of the third and 
fourth respondents was, of course, derived from 
Po Kun. There is no rebutting evidence, and Ma Mo E 
has established with the utmost clearness that this land 
is her land which she received as her share of her 
parent’s estate. 

On second appeal to this Court an entirely new 
ground was raised, and it was said that Ma Mo E was 
estopped from setting up her title, or, if not estopped 
from setting up her title, then estopped from alleging 
that Po Kun had no right to make a valid mortgage, 
which he had done, of this land to Law Pan. The facts 
necessary to establish this alleged estoppel were never 
pleaded by the third and fourth respondents, but, 
nevertheless, the learned Judge on second appeal 
accepted this argument on the basis of a single 
statement which was made by Ma Mo E£ in her evidence 
in the trial Court, and on this ground reversed the 
judgment and decree of the Assistant District Court and 
dismissed the suit of the plaintiffs-appellants. 

The statement on which this theory of estoppel was 
founded is the following appearing in Ma Mo E’s 
evidence : “ We told him that we could not redeem it 
as yet and we agreed that the land would be mortgaged 
to Ko Law Pan.’’ When the whole of Ma Mo E’s 
evidence is read it appears that she and her husband_ 
had mortgaged, or purported to mortgage, this land with 
possession to Po Kun for a sum of Rs. 250, but soon 
after the loan had been received Po Kun came to them 
and demanded the return of his money ; Ma Mo E and 
her husband were not ina position to redeem at the 
time, and therefore they said that Po Kun might 
mortgage the land if he wanted his money back, and as 
Po Kun stated that he had arranged to mortgage the 
land to Law Pan they told him that they agreed to his 
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registered deed, and, so far as Po Kun had any interest 
in this property, this was, of course, a valid mortgage 
of that interest. On the 7th October, 1929, Po Kun 
and the second respondent Law Par purported to sub- 
mortgage this land again to the third respondent 
Maung Pike for a suni of Rs. 150, the mortgage being 
an usufructuary morigage with possession. A document 
was executed bul was na! regislercd, and, consequently, 
this mortgage alse wes invalid to give the third and 
fourth respondenis any isterest in this property. 

Now, Ma Mu IX brought her suit, as T have said, for 
possession of the land basing the cause of action on her 
title. The suit was defended only by the third and 
fourth respondents, Their written statement set up 
two lines of defence only; first, they put into issue 
Ma Mo E’s title, and, secendiy, they setup that Ma Mo 
could not, even if she was the owner of the land, 
recover possession unless she could prove that there 
was a valid morigage which she had a right to redeem, 

The second ground of defence was, of course, quite 
untenable, being contrary to Afa Kyi's case (1) to which 
I have just referred. As regards the first ground of 
defence the trial Court held that Ma Mo E had not 
proved her title, and therefore the suit was dismissed. 
On first appeal to the Assistant District Court the 
learned Assistant District Judge held that it had been 
proved by Ma Mo £ that she had received this land 
en partition of her parent’s estate and that she was the 
owner thereof, and he decreed the suit. 

The question of fact regarding Ma Mo E’s title to 
this land has again been agitated before us in this 
Letters Patent appeal, and on this question it is sufficient 
to say that Ma Mo E’s evidence regarding her title has 
been supported by a number of witnesses; and even ihe 
first respondent Ma Kun Hlaing, widow of Po Kun, 

(1) (1935) LL.R. 3 Ran. 274 (FB. 
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141 and makes no objection while the act is in progress, he 
Ma MoE cannot afterwards complain. Duke of Leeds v. Earl of 
Ma kux Amherst (i). The purchasers were not put on any 
HEAING. inquiry, They bought the land from the party in 

possession. Bailey v. Barnes (2). The first appellant 
has not proved her title to the land. 


DunKLEY, J.—The suit out of which this Letters 
Patent appeal arises was brought in the Township 
Court ef Salin by the appellants, The first appellant 
Ma Mo E is the widow of one Maung Khaing Min and 
the other appellants are their children. Thesecond to: 
fifth appellants were really unnecessary partics to the 
suit. The suit was brought for the recovery of posses- 
sion of a holding of agricultural Jand which is in the 
possession of the third and fourth respondents, who 
are husband and wife and were the third and fourth 
defendants in the original suit. The basis of the cause 
of action was the judgment of a Full Bench of this. 
Court in Ma Kyiv. Ma Thon and another (3). The 
case set up in the plaint was that this land belonged to 
Ma Mo E and her husband Maung Khaing Min, having. 
been inherited by Ma Mo E from her parents, and the 
suit was based on title. Some time during the year 1928 
Ma Mo E and Maung Khaing Min purported to create 
a mortgage with possession of this land in favour of one 
Maung Po Kun for a loan of Rs. 250, It was a verbal 
transaction and, of course, was ineffective to create 
any interest over the land in favour of Po Kun. The 
first respondent Ma Kun Hlaing is the widow of Maung 
Po Kun who is dead. On the 14th December, 1928, 
Maung Po Kun mortgaged, or rather sub-mortgaged, 
this land with possession for a sum of Rs. 200 to the 
second defendant-respondent Maung Law Pan by @ 





(1) 78 RR. 47, 51. (2) Ch.D. 23, 35. 
{3} (1935) LL.R. 13 Ran. 274 (FB). 
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LETTERS PATENT APPEAL. 


Before Sir Ernest WU. Geotinan Roberts, kt, Chief Justice, and 
Ma. Tustiee Ditakley. 
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Jaw. There can be no estoppe! against the provisions of astalute, 

Where a person purports to create a mortgage with possession of his land 
for. a loan exceeding Rs. 100 without a :egistered instrument itis ineffective 
to create any interest over the land in favour of the lender, and the latter 
cannot pass any right or title tothe land tohis sub-mortgagee although he 
effects the sub-mortgaye by meaas of a registered instrument. It is open to 
the owner of the land lo sue for possession of his property from the mortgagee 
and (he sub-mortyagec on the husis of his fitle, and he is net estopped fror 
doing so merely because he toll lds anorigagee to recover his nioney by sub- 
mortgaging the property. p 

Ma Kyi ¢. Ma Thon, LL, 13 Ran. 274 (F.B.), referred to, 

Dector for the appellants. The mortgage purported 
to be created by the first appellant was invalid and 
therefore she could sue for possession basing her claim 
on title. She was not estopped in any way from assert- 
ing her title. The words attributed to her do-not raise 
any estoppel against her. Ma Kyi v. Ma Thew (1). 
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Chan Hioow {for the 3rd and 4th respondents. The 
first appellant is estopped from asserting her title. 
She did authorize her mortgagee to sub-mortgage the 
property and so recover his loan. The mortgagee was 
her agent in creating the sub-mortgage. If a party, 
having a right, stands by and sees another dealing with 
the property in a manner inconsistent with that right, 
“= Letters Patent Appeal No, 16 


Civil 2nd Appeal No. 1 of 1940. 
(1) LU.R, 13 Ran, 274, 
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with the observations which fell from the learned 
Judge in second appeal when he says : 


“As regards the plaintiff's supposed right of easement as 
having been acquired by prescription . . . . , the right to 
the use of water . «|. . , can. become absolute and 
indefeasible only if ithas been peaceably and openly enjoyed 
as an easement and as of right without interruption for 60 years, 
inasmuch as the property over which the right is claimed belongs. 
to Government.” 


See section 26, sub-section (2), of the Limitation Act. 


The position, therefore, is {hat the only remedy 
which the plaintiff could have would depend upon the 
existence of such a right as would inure to him if he 
had acquired an easement. He would not acquire that 
easement, in the circumstances, in a less period thar 
sixty years, and he has not pretended that he has. 
enjoyed this water for so long a period, and, in any 
case, his suit against Maung Sai Gyi would not be 
capable of granting him the remedy which he seeks, 

This appeal must, therefore, be dismissed with 
costs, advocate’s fee five gold mohurs. 


DUNELEY, J.—I agree. 
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or stream, whether tidal or non-tidal ; and this was also 
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Jaid down in “‘Cowel”’, where, in the 2nd book of Masxc Mas 
Institutes, itis said “riparian signifies water or river ain Sat 


running between the banks, be it salf or fresh.” 


Gyl. 


In the present appeal the facts are thai a depression Ropers, 


sexists in certain land, which is the property of Goverit- 
meni, and a smali part of which abuts upon the 
appellant’s land. ‘Phe respondent, Maung Sai Gyi, is a 
squatter. For many years past, the rain water which 
had collected in that latter holding had flowed on to 
the appellant’s land, and he used it to irrigate his crops, 
and without it he found himself in great difficulty in 
relation to the cullivation of paddy. Maung Sai Gyi, 
the respondent, nevertheless is alleged to have erected 
a\bund which entirely cut off this supply, and, not 
unnaturally, the appcHant desired to take action against 
him. But Maung Sai Gyi, as has been said, is a 
squatter, and the appellant, before he could obtain any 
“legal remedy, would have to establish the existence of a 
legal right; and, as is pointed out in “Gale on Ease- 
ments ’’, eleventh cdition, at page 224, the user of land 
in such a way as to cyjoy whatis claimed as an ease- 
ment depends oi a previous grant, and such previous 
grant can only have been legally made by a party 
capable of imposing such a permanent burden upor 
the property. The squatter here, the respondent, was 
not capable of imposing a permanent burden upon the 
property, or of making any grant to the appeilant which 
could give him a legal right. It foliows that, if the 
appellant desired to show that he had obtained an 
casement by prescription to the use and enjoyment of 
the overflow of water from the stagnant pond, he could 
only do so ina claim against the Government. There 
is no question of riparian ownership at all. That, 
however, is not the only difficulty under which the 
appellant labours, and I am in complete agreement 
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06 
LETTERS PATENT APPEAL. 
Before Sir Ernest BH. Goodman Roberts, Kt., Chief Justice, and 
Mr, Justice Duukley, 
194d MAUNG MAN v. MAUNG SAI GYI.* 
Jan, 29. 


Riparian ownership—Depression of land—Formation of stagnant pond—OQver- 
flow of rain watr—Overflow used. by neighbouring owner for vrops— 
Obstruction of water by squatter—Question one of casemen!—Squalter 
cannot create easement—Right against Government—Liinitalion Act, 
Ss. 26 (2}. ‘ 

Riparian owners are those whose land abuts on, and is part of, the bank 
of a river or stream, wheter tidal or non-tidal. 

Lyon v, Fishmongers, Co., 1 Ap, Cas. 662, referred to. 

There is no question of riparian ownership in case of a depression ou land 
where a stagnant pond of water is formed and from which rain water overflows 
on toa person’s land who finds it useful for irrigation of his crops. If his 
flow of water is obstructed by a neighbour, the question is one of casement. 
Ifsuch neighbour isa squatter andthe land belongs to Government, the 
squatter cannot impose a permanent burden upon the property, and a prescrip~ 
tive right to the enjoyment of the overflow of water as against Government 
can only be established by user for a period of 60 years as of right. 


Jaganathan for the appellant. 


E Maumg (1) for the respondent. 


Roserts, C.J|—The learned Judge who granted a 
certificate in this Letters Patent appeal made it clear in 
so doing that the only question on which his decision 
might be reconsidered was whether the parties are in 
the position of riparian owners, and, in my view, it is 
quite clear that they are noi. 

In Lyon v. Fishmongers' Co. (1) Lord Selborne 
explained the meaning of “riparian rights” and 
“ripatian owners”: “riparian owners’ are those 
whose land abuts on, and is part of, the bank of a river 





rah 


*Letters Patent Appeal No. 9 of 1940 from the judgmeut of this Court in 
Special Civil 2nd Appeal No. 26 of 1940, 
(1) (1876) 46 LJ. Ch. 68 ; 1 Ap. Cas. 662. 
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the application for revision succeeds and the order of 
the Assistant District Court is accordingly set aside. 
It is open to U Chan Hmve to resort to remedies 
which are open ts hii according to Jaw, for recovery 
of possession of thx paddy in question. Therespondent =" 
will pay the petiiumer’s costs in ali the Courts; Myra Br. i. 
advocate’s fee in {iis Court, two gold mohurs, 
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lost sight of, because an order merely appointing a 
Receiver does not affect the person in possession of the 
property directly, whereas an order for the removal of 
any person from the possession or custody of the 
property affects him direcily. In Hudson v. Morgan 
(1), it was held that an order made under Section 503, 
Clause (6) of the Civil Procedure Code, 1¥82 [corres- 
ponding to Order XL, r. 1(b) of the present Code] was 
appealable. The report of the case clearly shows that 
the order was an order directing the removal of the 
appellant from the possession of the property concerned. 
In Agabed v. Mussamat Sundari (2), a Berch of the 
Paina High Court purporting to follow Hudson v. 
Morgan (1) held that “an order dismissing an objection 
to the appointment of a Receiver of property of which 
the objector is in possession falls within Order XL, 
tule 1, of the Code of Civil Procedure, and is appeal- 
able.”’ With due respect, the decision, as couched in 
the headnote of the case, is an extension of the 
principle underlying Hudson v. Morgan (1) rather 
than an adoption of it ; but, the report of the case leads 
me to think that the Receiver was not only appointed, 
but was put in possession of the property concerned. 
Inasmuch as it is always open to a third party like 
U Chan Hmwe to sue for recovery of possession from 
the Receiver on the ground of title, I do not think that 
the Legislature would-have given such third party the 
right of appeal against the refusal by the Court 
appointing the Receiver to direct the Receiver to give 
up possession of the property of which the Receiver 
has obtained possession, In my opinion, therefore, the 
respondent had no right of appeal, and the Assistant 
District Court had no jurisdiction to entertain the 
appeal. Upon this as well as upon the other ground, 





(1) (1909) LL.R, 36 Cal. 713. (2) 3 Pat. LJ. $73, 
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right of appealing against the order of appointment. 
The order of appointment of Receiver did not affect 
him until the paddy in his possession was seized. So 
far as the appointment itself is concerned, U Chan 
Hmwe was an entire outsider to the proceedings. But 
when the property in his possession was seized by the 
Receiver who was an Officer of the Court, U Chan 
Hmwe had the right to apply to the Court to direct the 
Receiver to release the property. It was only upon 
that footing that he could make the application to the 
Court of first instance which appointed the Receiver, 
and it was only upon that footing that the Court of 
first instance considered and enquired into his applica- 
tion. Consequenily, the order passed by the Court of 
first instance in disposing of the application was tanta- 
mount to a mere order refusing to direct the Receiver 
to release the property. There is no provision what- 
ever in the Code of Civil Procedure to enable a party 
aggrieved by such an order to appeal against it. Order 
XLIII, r. 1 (s) allows an appeal from an order under 
rule 1 or rule 4 of Order XL. The order passed on 
U Chan Hmwe’s application by the Court of first instance 
does not fall within any of the descriptions of orders 
under either rule 1 or rule 4 of Order XL. If U Chan 
Hmwe had been a party to the suit against whom the 
order appointing Receiver was made, then he would 
have aright to appeal under Order XL, r. 1 (a) read with 
Order XLII, r. 1 (s) ; or, if the Court had ordered 
the removal of U Chan Hmwe from the possession 
or custody of the paddy in question, he would 
have had a right of appealing against that order 
under Order XL, r. 1 (5) read with Order XLII, 
r. 1 (s). In considering the right of appeal, the 
distinction between an order appointing a Receiver 
and an order removing a person from the posses- 
sion or custody of the property should not be 
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which he had raised and the produce thereof belonged 
to him, and praying that the order of appointment of 
Receiver might be set aside. In spite of the form in 
which the prayer was put, U Chan Hmwe’s application 
was treated—in my opinion correctly—as an applica- 
tion for directing the Receiver to release the paddy 
which the Receiver had seized. Proceeding upon that 
footing, the Court of first instance refused to grant 
U Chan Hmwe’s application, which was opposed not 
only by the plaintiff but also by the defendants, who 
supported the plaintiffs’ allegation that the paddy 
belonging to them had been removed from their land 
to U Chan Hmwe’s threshing-floor. U Chan Hmve, 
being dissatisfied with the order, filed the appeal which 
resulted in the order which is now sought to be revised. 

U Chan Hmwe made the Bank only, respondent to 
the appeal. The defendants in the suit were not made 
parties to the appeal in any capacity whatever. 

The main grounds of revision are that the appcal 
was incompetent inasmuch as the defendants were not 
joined as parties thereto, and that in any event no 
appeal lay from the order passed by the Court of first 
instance and, consequently, the appellate Court acted 
without jurisdiction in entertaining the appeal. In my 
opinion, this application for revision succeeds upon 
both grounds. As regards the first, the incompetency 
of the appealis clearly shown by the principles that 
are enunciated by this Court in V.P.R.V. Chokalingam 
Chetty and one v. Seethai Acha and others (i), and 
by their Lordships of the Privy Councilin IPR. 
Chokalingam Chetty and one v. Seethai Acha aid 
others (2). As regards the second ground, inasmuch 
as U Chan Hmwe was nota party against whom the 
order of appointment of Receiver was made, he had no 





(1) (1924) LL.R, 2-Ran. 541. (2) (1927) L.L.R. 6 Ran. 29. 
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The lease was effected by means of a bond executed by 
the defendants, under which the tenants agreed to 
cultivate the land and piant paddy during the season 
and pay at harvest 280 baskets of paddy out of the 
produce of the land as rent. It was one of the terms 
of the bond, that the tenants were to regard the whole 
produce of the land as the property of the lessors until 
the quantity payable as rent was paid and to treat the 
remainder only as the tenants’ property. 

Simultaneously with the institution of the suit, 
applicant Bank filed an application for appointment of 
Receiver of a certain quantity of paddy alleged to have 
formed part of the produce of the land. In the 
application it was pointed out that that quantity of 
peddy had been removed to the threshing-floor of the 
respondent U Chan Hmwe. The Court of first instance 
granted the application, by appointing a Receiver. 
The formal order of appointment was worded in the 
ordinary way and ran as follows : 

“You are hereby appointed Receiver of the said property, 
under Order XL of the Code of Civii Procedare, with full powers 
under the provisions of thaterder . . . . ” 


The property referred to in the order was described as 


“ about 500 baskets of Kank-kyi paddy which has been removed 


to U Chan Hmwe’s'threshing-floor by the respondents and is 
lying there.” 

It appears that on receipt of the order of appoint- 
ment, the Receiver proceeded to U Chan Hmwe’s 
threshing-floor and took actual possession of the five 
hundred baskets of paddy which he found lying there. 
“U Chan Hmwe thereupon applied to the Court, stating 
that the paddy which the Receiver had seized was his 
own paddy, that part of the land in respect of which 
the suit for recovery of rent was filed was actually 
worked by him as the lessee of the defendants and that 
consequently the crops raised on the land were those 
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CIVIL REVISION. 


Before Mr. Justice Mya Bu. 


THE BANK OF CHETTINAD, LTD. 
v 


U CHAN HMWE.* 


Appeal—Appointment of -receiver—Order uot agaiust party appealing— 
Seizure of property by receiver—d pplication for release of property—Conrt’s 
order not appealable—Suit for possession—Reimoval of a person from 
Possession —Appeal agaiust order—Code of Civil Procedure, O. 40, rr. 1 (a) 
and (b} ; O. 43, r. 1 (s}. 


If a person is not a party against whom an order of appointment of a 
receiver is made, he has no right of appeal against the order of appointment, 
If any property in his possession is seized by the receiver, he can apply to the 
Court for the release of the property. If the Court refuses to release the 
property, there is no appeal from such an order. The applicant’s remedy is to 
file a suit for recovery of possession of the property he claims. 

An order of the Court for the removal of a personfrom the possession or 
custody of a property under O. 40,r. 1 (8) of the Code of Civil Procedure is 
appealable. : 


Hudson v. Morgan, 1.L.R. 36 Cal. 713, referred to. 
P. K. Basu for the applicant. 
Ba Sein for the respondent. 


- Mya Bu, J—This is an application for revision of 
an order of an appellate Court, setting aside an order 
of the Court of first instance appointing a Receiver. 
The appeal was instituted by respondent U Chan 
Hmwe, who was not a party to the suit in connection 
with which the appointment of Receiver was made. 
The suit was by the applicant Bank against one Maung 
Tun Wa and his wife Ma Ngwe Hmyin for recovery of 
280 baskets of paddy or their value, Rs. 364, being the 
rent of the plaintiffs’ paddy-land which had been leased 
to the defendants for the agricultural season of 1939-40. 





* Civil Revision No. 239 of 1940 from the order of the Assistant District 
Court of Pyapén in Civil Appeal No. 14 of 1940. 
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As I have come to the conclusion that the husband 
has not been guilty of cruelty in sending his wife the — Css#=R 
letters which I have mentioned, there has been  Ussazs. 
no matrimonial offence committed by him since the sxanes, 1 
petitioner condoned the earlier offence of cruelty, if, 
indeed, the Kalaw incident amounted to legal cruelty. 

There is therefore nothing which can revive the Kalaw 
incident, even if that was an act of cruelty on the 
husband’s part. 

In these circumstances the wife’s petition for 
divorce in the present case must, in my judgment, fail 
and it is accordingly dismissed. I think this is a case 
in which the respondent husband should pay the 
petitioner’s costs, although she was unsuccessful ; 
advocate’s fee eight gold mohurs. 


ied 


{25th Feb. 1941. Appeal filed by the petitioner, 
Civil First Appeal No. 14 of 1941, was summarily 
dismissed by. Roberts C.J. and Dunkley J. after 
hearing her advocate.] 
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the petitioner herself in the wiiness-box and being 
therefore able to judge for myself, up to a ccrtain point, 
to what extent she was likely to be affected by the 
receipt of the three letiers of the ilth November 1938 
and the 5th and 21st July 1940, and not forgetling the 
evidence of the petitioner and her mother as to the 
nervous state to which the former was said to be 
reduced by the receipt of these letters from her 
husband, which made it necessary for her to resort to 
Buckfast Wine and Ovaltine and the like, and the 
explanation given for her not consulting a Docter—in 
short, having carefully read aud re-read allthe evidence 
on this point and the letters, and having taken into 
consideration all the circumstances of that part of the 
present case, I have come to the conclusion that by 
sending these letters to his wife the husband cannot be 
said to have been guilty of cruelty towards her 
entitling her toa dissolution of her marriage with him. 
This conclusion, I may add, appears to me to be fully 
supported by what Lord Herschell said in Russell v. 
Russell (1), in the last two sentences on page 456. As 
Lord Shand said in the concluding paragraph of his 
speech in Russell v. Russell (1), at the top of page 467 : 
“Tf it should be thought desirable that a different rale or 
principle of Jaw from that which has hitherto prevailed should in 
future receive effect, the change must be brought about by 
legislation, which in any view should either give some other 
criterion of cruelty than that which now exists, or should make 
something short of cruelty—in the sense which the law has 
attached to that term in questions between husband and wife—a 
ground for granting a decree of divorce.” 6 
The Legislature has brought about no such change 
as would help the petitioner in this case; it has not 
even done so in Mr. Herbert’s recent Act, as the 
Matrimonial Causes Act, 1937, is popularly called. 


{1) {1897} A.C. 395. 


1941] RANGOON LAW REPORTS. 


majority of the House of Lords held that there was 
insufficient evidence of legal cruelty. In the course of 
his speech Lord Shand said, at almost the bottom} of 
page 464 : 


“ Tf the appellant’s argument be well-founded, it would not be 
necessary to aver or to shew that any apprehension of danger to 
health existed. What is there to take the place of this? Is it to 
be enough that great mental distress and pain will be suffered, or 
that the spouse ccmplained cf has acted so as to destroy all 
affection, an<i to create even a horror of future intercourse ? 
The present is a Hagrant, probably an unprecedented case, where 
so foul and loathsome a charge has been made and persisted in 
without belief in its truth on the part of the wife ; but many 
cases might be figured and must occur in which circumstances far 
sbort of this would in the opinion of many jurymen make future 
cohabitation intolerable. A husband or wife might never cease 
to introduce and press subjects of conversation which would 
necessarily cause extreme irritation and mental distress—might 
never cease to use reproaches for past moral misconduct with the 
same result—might constantly use language opprobrious and 

_ insulting, or continuously make unfcunded charges of moral 
misconduct or even criminal offences of a serious character, 
though much Jess grave than the respondent in this case made. 
In such cases, if it should be shown that injury to health resulis, 
or reasonable apprehension of such injury exists, the law will give 
a remedy, for that is a criterion to which an appeal can be made 
and which admits of application. Without such a criterion there 
must be the utmost uncertainty, fer it must be left to the judge 
or to the jury to form hisor their own notion of what conduct 
will or will not make continued domestic life impossible, with the 
single qualification—itself admitting of great diversity of views— 
that the conduct complained of must be of « gave, weighty, and 
serious chiracter. These considerations seem to me fully to 
account for and to justify the observation of Lord Stowellin the 
case of Evans, so often quoted, when he said with reference to 
the criterion of injury or apprehended injury to health: ‘ The 
Court has never been driven off this grcund. ” 


Now it seems to me that, bearing in mind these 
words of Lord Shand, and having considered the 
husband ’s letters in the present case and having seen 
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has been condoned by the wife. On her return from 
Kalaw the wife resumed co-habilation with her husband 
at Budd Road, here in Rangoon—apart from the 
evidence on the point it is so stated expressly in 
paragraph 7 of the plaint—and I cannot do otherwise 
than hold that there was condonation of the Kalaw 
incident. The cruelty at Kalaw—if it did amount to 
cruelfty—could, of course, be revived by subsequent 
cruelty, and about that point I shall have a word to say 
in a moment. 

Turning now to the other cruelty alleged—the 
letters written by the husband in which he expressed 
doubt as to the paternity of the petitioner's child. 
Mr. Christopher has referred me to a large number of 
cases, as was apparently done recently in England in 
Varenne v. Varenne (1), which was not cited to me but 
which I myself have come across since I reserved 
judgment in this case. .In Varenne v. Varenne’ (1) 
Mackinnon L.J. said that 
“there were innumerable passages in a great number of judgments 


going back to cases in the ecclesiastical Courts which cealt with 
what cruelty was.” 


The learned Lord Justice characterized them as “those 
rather vague descriptions of cruelty”, and I venture 
respectfully to agree with his description of them. 

I therefore only propose to refer to one of the 
many cases which were cited to me, and that is 
Russell v. Russell (2), which I have already mentioned. 
The speech of Lord Shand, who was one of the 
majority in that case, contains a passage which I should 
like to quote. Countess Russell had falsely charged 
her husband with having committed an unnatural 
offence. She published the charge to the world and 
persisted in it after she did not believe in its truth. A 





(1) ‘* The Times ”, 24th July 1940, p. 8, col. 3. {2} (1897) A.C. 395. 
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House of Lords was divided in opinion by five to four, 
Lord Herscheli said, at ilic top of page 461: 






“Tam conscious that the § must be moulded by adapting it 
on established princiydcs fc ihe changing conditious which social 





development involves . . . . Great as have been the social 
changes which have characterized the last cenimy in this respect, 
there has been no alivretion - no new developinent. I think it 


is impossible tn do oth 





iv thes proceed upon the old lines.” 
And so I, too, mist proceed upon the old lines, subject, 
however, ic the stalufory changes which have been 
made since Russeli vy. Russeli (1). I can onky 
administer ihe law as ! find it and, in the absence of 
legal grounds for a divorce, I cannot dissolve a marriage 
merely because I myself think that it would be better 
for all concerned for me to do so. 

With regard to U.¢ honeymoon incident in the 
present case, I have alrcady said that J do not think 
that the incident assnascd such serious proportions 
that there was even «a “threatened abortion.” ‘The 
petitioner was then only two months advanced in 
pregnancy and there is no medical evidence at all 
adduced before me, No reason has been advanced 
for not calling Doctor Bhattacharjee, and, although I 
can understand that the petitioner, being on her 
honeymoon, would not have wished the Doctor to 
know—-as she says he did not know—the reason for her 
consulting him, I am not prepared te hold, in the 
absence of any medical evidence, thai the evidence 
which is before me concerning the honeymoon incident 
is sufficient to establish: the fact that the husband has 
treated the petitioner with cruelty entitling me to 
dissolve her marriage with him. 

But supposing I am wrong about that, there is this 
difficulty in the way of the petitioner, namely, that the 
Kalaw honeymoon incident, whatever it amounted to, 















(i) (1897) A.C, 395, 
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asks. it is well to bear in mind such words as those of 
Sir William Scott in the case of Evans v. Evans (1): 


“The humanity of the Court has been Joudly and repeatedly 
invoked. Humanity is the -second virtue of course, bat 
undoubtedly the first is justice. If it were a question ef humanity 
simply, and of humanity which confined its views merely to the 
happiness of the present parties, it would be a question easily 
decided upon first impressions. Everybody must feel a wish to 
sever those who wish to live separate from each other, who cannot 
live together with any degree of harmony, and consequently with 
any degree of happiness ; but my situation does not aliow me to 
indulge the feelings, much less the first feelings, of an individual. 
The law has said that married persons shall not be legally 
separated upon the mere disinclination of one or both to cohabit 
together. The disinclination must be founded upon reasons 
which the law approves, and it is my duty to see whether those 
reasons exist in the present case.” 


And a little further on, at page 38, “the same learned 
Judge said : ; 


“ What merely wounds the mental feelings is in few cases to. 
to be admitted where they are not accompanied with bodily 
injury, either actual or menaced. Mere austerity of temper, 
petulance of manners, rudeness of language, a want of civil 
attention and accommodation, even occasional sallies of passion, 
if they do not threaten bodily harm, do not amount to legal 
cruelty: they are high moral offences in the marriage-state 
undoubtedly, not innocent surely in any slate ‘of life, but still they 
are not that cruelty against which-the law can relieve.” 


In bearing these words in mind, as I have done 
while considering this case, I have not overlooked the 
fact that they were spoken 150 years ago and that there 
have since—especially recently—been great changes in 
the outlook of society upon the married state. But in 
Russell v. Russell (2), in 1897, a case in which the 





(i) 161 E.R. 466 ; 1 Hag. Con. 35, (2) (1897} A.C. 395. 
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Army authorities. It is admiited that he had been 
paying this monthly sum regulaily ever since he left 
Rangoon. 

Nothing apparetily passud between the parties from 
November 1939 to June 1940, a period of over six 
months. On the 7th June 1940 the little girl died 
and then the petitioner wrote and asked her husband 
to consider a reconciliation in view of the death of the 
child whom the wife deseribed as having been the bone 
of contention beineceu her husband and herself. The 
husband made no reply and the petitioner learnt shortly 
afterwards thai {ic respondent was about to go 
overseas on active service with his anit. 

On the 12th Septcinber 1946 the petitioner applied 
for, and oblained from me, leave to file her petition 
notwithstanding the fact that three years had not then 
passed. since the date of the wabiage. J thought tt was 
a borderline case but }] {elf disposed to assist the 
petitioner subject to this, that, by virtue of sub- 
section (1) of section { of the Matrimonial Causes 
Act, 1937, itawould always be open to the Judge who 
disposed of the main petition to prolong the time for 
applying to have made absolute any decree sisi which 
he might grant, if it appeared to him that such leave 
had been obtained by any imisrepresentation or 
concealment of the nature of the ex 

Now the cruelly relied upoe 
the petitioner’s face at Kalaw 

and the continued express 
Aalite seins expresse 
as to whether he was the ki 
child, now deceased. 

It is quite clear, I think, that no happiness is to be 
expected to come from this marriage, but even if I am 
salislted as to that state of affairs that is no ground 
upon which I can grant the petitioner the relief she 
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repeated what he described as his “ grave doubts” as to 
the paternity of the child. I refer to his letter of the 
{ith November 1938, On the 23rd January 1939 a girl 
was born to the petitioner, who wrote and sent 
photographs of the child and of herself to the 
respondent in India, and upon receipt of these 
photographs and the letter the husband’s attitude 
towards the petitioner changed and in a letter of the 
4th March 1939 he addressed her as ‘‘ My darling 
Heather ” and asked for forgiveness for having doubted 
that he was the father of the child and said that there 
was everything in the appearance of the child as shown 
by the photographs to indicate that he was its father. 
At that time—early March, 1939—the husband was at 
a place called Bannu, in Waziristan, which was nota 
place where wives could accompany their husbands, 
but in July 1939 he was transferred to Poona. 
During the four months from March to July, 1939, 
there was complete silence on the part of the husband, 
so far as correspondence with his wife went, but on‘the 
5th July he wrote a ten-page letter in which he once 
more expressed his doubts as to the paternity of the 
petitioner’s child, but which letter le nevertheless 
concluded with an invitation to his wife to join him at 
Poona. The petitioner says that this letter considerably 
depressed her. On the 21st July the husband wrote an 
even longer letter which was almost entirely given up to 
an expression of his doubts as to the paternity of the 
child, and on the 8th November 1939, after another 
three months’ silence, the husband sent his wife a 
type-written letter of two foolscap shects with a copy 
of Regimental Orders in which it was stated that he 
(the husband) had decided that, for private reasons, he 
did not wish to live with his wife any more. Since 
that date the husband has been making his wife a 
regular allowance of Rs. 130 a month through the 
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her husband struck her on the face some two or three 
weeks after they were married, while they were at 
Kalaw, and told lier tive he doubted whether he was 
the father of the child 4 
asked how he could know whether be was or was not 
the father of the child. ‘Phe petitiouer says that she 
was confined ic icd as a result of this blow from 
her husband and had to be attended by a Doctor 
Bhattacharjec. Is. a leading question, one of many 
leading questions which I was unable {o prevent 
Mr. Christopher from putting, despite repeated 
warnings, the words “ threatened abortion” were used, 
but [am not prepared to hold that there was a threat 
of the petitioner having a miscarriage. Doctor 
Bhattacharjee has not been called before me. How- 
ever, it does seem that the petitioner stayed in Kalaw 
longer than was originally intended and after the 
busband had returned to his military duties in the 
second half of July 1938. Apparently the petitioner 
stayed on for about three weeks or so after the husband 
left Kalaw and then she returned to Rangoon, where she 
at first stayed with her sister; finally she rejoined her 
husband at No. 26 Budd Road, Rangoon, where they 
_cohabited again as husband and wife, seerningly during 
some leave which the husband was grantcd for a few 
days preparatory to his sailing for India whither he was 
transferred. According to the pctitiones, the husband, 
at Budd Road, again expressed doubts as to the 
paternity of tle child to which the petitioner was about 
to give birth, The husband Icft Rangoon on the 16th 
September 1938 and the parties have never since met. 
‘They only lived together for two or three months and 
have vow been apart for two or three years. The 
peiilioner says that she did not go to India with her 
rushand because of her pregnancy. When he got to 
India ‘the respondent almost immediately wrote and 
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ORIGINAL CIVIL. 


Before Mr. Justice Sharpe, 
HEATHER USSHER v. THOMAS USSHER.* 


Divorce—Indian and Colonial Divorce Jurisdiction Act, 1926—Blow on wife's 
face during pregnancy—Adscuce afhodily injury or threatened abortion— 
Continucd expressions of doubt by Insband asto paternity of wife's child— 
Cruelty. 


A blow struck by a husband on his wife's face during the honeymoon 
whilst she was pregnant but which did not cause any bodily injury and which 
did not threaten to result ina miscarriage, and the continued expression by the 
husband of his doubts as to whether he was the father of his wife's child, do 
not amount to such cruelly as will entitle the wife to a divorce under the 
Indian and Colonial Divorce Jurisdiction Act, 1926, 


Evans y. Evans, 161 E.R, 466 ; Russell v. Russell, (1897) A.C. 395; Varenne 
v. Varenne, “The Times”, 24th July 1940 at p. 8, followed. 


Christopher for the petitioner. 
No appearance for the respondent. 


SHARPE, J.—This is a petition for divorce by a wife, 
under the Indian and Colonial Divorce Jurisdiction 
Act, on the ground of the husband’s cruelty. The facts 
appear io be these. 

Many years ago the respondent-husband came to 
Burma as a soldier, from England, where he is 
domiciled. The petitioner is an Anglo-Burman woman, 
and about April 1938 sexual intercourse took place 
between them. The parties were married on the 14th 
June 1938 because it was found that the petitioner was 
going to havea child. The honeymoon took place in 
Kalaw and even during the honeymoon there was a 
quarrel between the parties. The petitioner says that 





* Civil Regular No, 234 of 1940, 
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inheritance to the estate of a Chinese Buddhist ae 

domiciled in Burma is the Chinese customary law as Yur Soox & 

prevalent in Burma. Saw Boox 
Now, a will is noi recognised under Buddhist Jaw, ¥4uss 

but the custom or usage varying this strict rule in the Donwrev, J. 

case of a Chinese Buddhist has already received the 

recognition of the highest judicial authority. In Mazzg 

Dwe and others v. Khoo Haung Shein and others (4) 

Lord Dunedin, delivering the judgment of the Judicial 

Committee of the Privy Council, said this: “Further, 

though the whole theory of succession depends upox 

the strict Buddhist view that intestacy is compulsory, 

this has so far been impinged upon that a Chinese 

Buddhist is allowed to test.” It is unnecessary for us 

te lock beyond this decision, by which the right 0° a 

Chinese Buddhist to make a will was recognised 

Consequently, whether Tan Kim Tau was a Budd 

or nol, his will was validly made. 























(1) (1924) LL.B. 3 Ran. 29, 33, P.c. 
aL : 


288 


1941 


RANGOON LAW REPORTS. [1944 


the learned trial Judge has observed “ the fact of their 


Yur SoonE happening to be Buddhists and so being governed by 
saw Boon ‘the Buddhist law of Burma does not affect that custom 


KYAUNG, 


ROBERTS, 
Cj. 


which is well established.” 

[On the evidence his Lordship held that there was 

no satisfactory evidence that Tan Kim Tau was ‘a 
Buddhist. The due execution of the will was clearly 
proved, and the testator was at the time of sound 
‘mind, memory and understanding. The plea of undue 

influence failed altogether. ] 
For all these reasons I am of opinion that the appeal 
fails and must be dismissed. Advocate’s fee twenty 
gold mohurs. 


Dunk_ey, J.—I agree. The issue regarding testa- 
mentary capacity and/or undue influence was: 
abandoned on behalf of the appellant during the 
course of the hearing of this appeal. Iagree with my 
Lord that the evidence called by the appellant to 
prove that the deceased Tan Kim Tau was a Buddhist 
is extremely unconvincing, but, in my opinion, it is 
unnecessary to decide whether he was a Buddhist or 
not. In Tan Ma Shwe Zin and others v. Koo Soo 
Chong and others (1) their Lordships of the: Privy 
Council held that prima facie inheritance to the estate 
of a’‘Chinaman who was domiciled in Burma and was a 
Buddhist is governed by the Buddhist law of Burma, 
and the burden of proving any special custom or usage 
varying the ordinary Buddhist rules of inheritance is on 
the person asserting the variance. The effect of this 
decision was considered by a Bench of this Court in 


“Yin Win Lin and others v. Ma Kyin Sein and 


others (2), in which it was held that it is open to a 
person to prove that the law applicable in a case of 





{#) [1939] Ran. 548. (2) [1940] Ran. 985, 
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Now a Chinese who is a Buddhist comes within the 
term “ Buddhists” in clause {a} of sub-section (1) of 
section 13 of the Burma Laws Act XIII of 1898. In 
any question regarding the matters there set out the 
Buddhist law is therefore the rule of decision “ except 
in so far assuch law has by enactment been altered or 
abolished or is opposed to any custom having the force 
of law.” But the custom prevalent amongst Chinese 
Buddhists of making a will has been already recognized 
and given judicial sanction by the judgment of Lord 
Dunedin to which I have just referred. 

_ Moreover, Mr. Saw Lain Lee who was a witness for 
the respondent and has resided in Burma for forty-six 
years gave evidence to the effect that he has known of 
over forty wills made by Chinese; in three such 
cases he declared he personally saw the wvill being 
made. Mr. Saw Taik Leong an Advocate of this Court 
with seventeen years practice is himself Chinese and 
associates with members of his race and does_ business 
for them; he says that during this period both 
Chinese Confucians and Chinese Buddhists have 
been making wills though his knowledge of the 
fact is limited to the authorized law reports. He 
drew up the will of Tan Kim Taw himself. I need 
not repeat, on this point, what has been said by the 
learned trial Judge who has referred to the decision in 
Chan Pyu v. Saw Sin (1). Although the view taken 
by the Bench in that case, that Chinese customary law 
governs the succession to the estate of a Chinese 
domiciled in China, has been overruled by the recent 
decision of the Privy Council, yet the finding that 
there is a custom having the force of Jaw prevalent 
amongst the Chinese in Burma whereby they dispose 
of their property by will remains unimpaired. And as 


(1) (1928) LL.R. 6 Ran. 623, 
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and a nephew by marriage. No citations were ordered 
and none were served, but this fact does not by itself 
constitute just cause for revocation of probate [Scena 
v. Seema (1)]. 

By her petition, as amended, the plaintiff challenged 
the signature of the testator and the due execution of 
the will propounded. She further alleged unduc 
influence, apparently on the part of the respondent 
though this is not specifically pleaded. It is contended 
that the testator was of weak mind and addicted to 
opium and was cither incapable for these reasons of 
making a will, or was the more easily susceptible to 
undue influence. 

It is further pleaded that the testator was a Chinese 
Buddhist and that as “the succession to his estate is 
governed by Burmese Buddhist law he cannot make a 
will.” 

As was pointed out by Lord Dunedin in Maung 
Dwe and others v. Khoo Haung Shein and others (2), 
although the whole theory of succession depends upon 
the strict Buddhist view that intestacy is compulsory 
this has so far been impinged upon that a Chinese 
Buddhist is allowed to make a will. Tan Kim Tau was 
a Chinese ; itis agreed that he wasa Chinese Con- 
fucian. His testamentary capacity would be unatfected 
if he were a Chinese Buddhist as well. But I desire 
to add that the plaintiff in seeking to prove that Tan 
Kim Tau was a Buddhist appears to me to have failed. 
This task was apparently undertaken in the view that 
the decision of the Privy Council in Tan Ma Shwe 
Zin v. Khoo Soo Chong (3) extends beyond cases of 
intestacy and has reference to the administration of 
every estate of a Chinese Buddhist. 





(1) [1938] Ran. 360. (2) (1924) 1.L.R. 3 Ran, 29, 35, P.C. 
(3) [1939] Ran, 548. 
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APPELLATE CIVIL. 


Before Sir Ernest Goodman Roberls, Kt, Chicf Justice, 
aud Mr. Justice Dunkley, 


YUP SOON E 
a. 
SAW BOON KYAUNG.* 


Chinese Buddhis\—Law of inheritance—Burmese Buddhist law—Special 
custom or tsage—Will made by a Chinese Buddhist—Burma Laws Act, 
s.3 (1) (a). ; 

Prima facie inheritance to the estate of a Chinese Buddbist domiciled in 
Burma is governed by the Buddhist law of Burma, A willis not recognised 
under Buddhist law, but the custom or usage varying this strict rule in the case 
-of a Chinese Buddhist has received the recognition of the highest Judicial 
-authority for Burma, and therefore a Chinese Buddhist can make a will. 


Chan Pyu ¥. Saw Sin, 1.L.R. 6 Ran. 623; Maung Lwe v. Khoo Haunt 
Shern, LL.R. 3 Ran, 29, PLC. ; Tan Ma Shwe Zin y. Khoo Soo Chong, [1939] 
Ran. 548, P.C.; Yin Win Lin v. Ma Kyin Sein, [1940] Ran. 685, referred to. 


Ba Han for the appellant. 


E Maung (1) (with him Darwood) for the 
tespondent. 


Roperts, C.J.—This appeal arises out of the failure- 
of the plaintiff-appellant in her petition upon the 
‘Original Side of this Court for revocation of Probate of 
the will of Tan Kim Tau deceased granted to the 
respondent in Civil Miscellancous No. 237 of 1938 of 
this Court on the 28th November 1938. 

The appellant is the surviving widow of the testator 
-who died at Rangoon on the 13th October 1938 having 
executed a will on the 28th August 1938. The 
respondent was the sole executor named therein and is 
said to be the eldest son of the testator by adoption 


* Civil ist Appeal No. 69 of 1940 from the order of this Court on the 
-Original Side in Civil Misc. Case No. 245 of 1938. 
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tof! What better proof of bad faith could be forthcoming on 
VISALANSEI the part of the Official Assignee, I can hardly imagine. 
ae The admission by Visalakshi Achi of these averments 
Orricaz in the Official Assignee’s petition affords proof of facts 
on ass from which bad faith can legitimately be inferred, and, 
Dunxzx,J- as my Lord the Chief Justice said in the case of 
Maung Hmoot v. Official Receiver, Mandalay (1), the 
burden oLadducing cogent evidence in rebuttal of the 
prima facie case made out by the Official Assignee lay 
on Visalakshi Achi. I have already dealt with the 
evidence, or rather lack of evidence, on behalf of 
Visalakshi Achi to show that her stridhanam was 
invested in the insolvent’s business. She clearly failed 
to rebut the prima facie case which the Official 
Assignee made out in regard to this transfer. 
Consequently the transfer must be held to be void 
against the Official Assignee. Appeal No. 30 of 1940 
is therefore allowed, and the Official Assignee is granted 
a declaration that the transfer of the Ist August, 1935, 
by the insolvent in favour of Visalakshi Achi is void 
against him, with costs both in this Court and in the 
Insolvency Court, advocate’s fee in each Court ten 
gold mohurs. That is, on the whole matter, the 
Official Assignee is granted an advocate’s fee of 
twenty gold mohurs in respect of the petition in the 
Insolvency Court, and an advocate’s fee of twenty gold 

mohurs for these two appeals together. 





(1) (1936) LLL.R. 14 Ran, 704. 
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falls within the scope of section 55 of the Rangoon = 1944 
Insolvency Act. The Official Assignee avers that visacanse: 


the transfer was made in bad faith and without “ 
consideration. Visalakshi Achi in reply states that she | 782 


took the transfer in good faith and that the consider- Assiexzz. 
ation therefor, was, as in the case of the other four poxxcex,y. 
transfers, partial repayment of her sfridhanam which 

was invested in the insolvent’s business, The burden 

of proof was, of course, on the Official Assignee, and 

the learned Insolvency Judge has stated in his judgment 

that there is no evidence to show that the respondent 
Visalakshi Achi did not pay consideration for the 

transfer of the insolvent’s Madras properties or that this 

transfer was not made in good faith. With the greatest 

respect, the learned Judge has, I think, overlooked that 

in paragraph 4 of Visalakshi Achi’s written objection 

she admitted the facts slated in paragraph 7 of the 

Official Assignee’s petition. This paragraph reads as 

follows : 

“That by a deed which was registered on the Ist August, 
1935, at Karaikudi sub-registration office, Ramnad district, 
the insolvent transferred his share in two box spaces in Mogul 
Street, Rangoon, and all his properties in India to the respondent 
for an alleged consideration of Rs. 22,000 which the insolvent is 
supposed to have owed to her. The sale was effected when the 
property was siill under attachment in execution of a decree 
of A.S.P.L.V.R. firm, obtained against the insolvent. At first she 
filed an application on the ground that she held an equitable 
mortgage over the India properties, the application was dismissed, 
She then filed a regular suit, under Order 21, Rule 63, of the Civil- 
Procedure Code, which was also dismissed. During the pendency 
of that suit the conveyance was executed in her favour.” 


Consequently, Visalakshi Achi has admitted that this 
transfer was made to her at a time when the properties 
were under attachment in execution of a decree 
obtained against the insolvent, and that she had 
knowledge of the attachment at the time of the transfer. 
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Judge or a Subordinate Judge as regards original suits was 
unrestricted us regards money value while the jurisdiction of a 
Munsif was restricted only to suits the value of which did not 
exceed Rs. 1,000. Once it is granted that a suit for restitution of 
conjugal rights is one where it is not possible to estimate ata 
money value the subject-matter in dispute, all grouncs for doubt- 
ing the decision in Aklemannessa Bibi’s case (1) that a suit for 
restitution of corjugal rights was not triable by a Munsif under 
section 19, sub-section (7), of Act XII of 1887 but was triable by 
a District Judge or a Subcrdinate Judge under section {8 of that 
Act disappear. The learned Judges, however, observed in the 
course of their judgment, by the way, as follows (page 855) : 
“We may add that under section 9 of the Suits Valuation 
Act (VII of 1887) it appears to be open to the High 
Court in a case cf this description to direct with the 
previous sanction of the Lecal Government, that the 
subject-matter is to be valued in a specified manner.” 
This Court has not made rules under section 9 of the Suits 
Valuation Act but [ hesitate to suggest that such rules should be 
framed with reference to suits for restitution of conjugal rights, 
The power given to the High Court by section 9 of the Suits 
Valuation Act extends to the suits of the kind of which the 
subject-matter is such that in the opinion of the High Court it 
does not admit of being satisfactorily valued. To my mind there 
is a vast difference between a suit of which the subject-matter 
does not admit of a money viluation and a suit of which the 
subject-matter cloes not sdmit of being satisfactorily valued, 
The latter connotes the possibility of the subject-matter being 
estimated in terms of money either satisfactorily or unsatis- 
factorily, whereas in the former the subject-matter is incapable of 
being similarly estimated, such as the right sought fcr in a suit 
for restitution of conjugal tights which is, as Lord Brougham 
observed in Heury Shire v. Catherine Shire (2, beyond pecuniary 
value. We are not directly concerned with this point in this 
case. But the distinction which I have just pointed out was 
apparently not kept in view in the Allahabad Full Bench case. 
Speaking of Aklemannessa Bibi’s case (1), the following passage 
occurs in the leading judgment of the Full Bench: 
“It was argued before the Jearned Judges that a suit for 
restitution of conjugal rights was incapable of being 








{1) (1904) TLR. 31 Cal. 849, (2) {18451 5 Moo. P.C. 81; 13 E.R. 420. 
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valued, and this contention found favour with them. 
In the case before us, the suit had been valued, aud 
therefore I think it is scarcely correct to say that 
such a suit is incapable of being valued. [If appears 
to me that it would be more accurate to characterize 
a suit of this nature as one the subject-matter of 
which does not admit of being satisfactorily valued. 
The Legislature (vide section 9 of the Suits Valuation 
Act, 1887) has recognized the existence of classes of 
suits the subject-matter of which does not adinil of 
being satisfactorily valued.” 
The learned Judge then expressed the opinion that the word 
“value” in section 19 of Act XVII of 1887 was capable of being 
interpreted as the valuation put by the plaintiff on the relief 
sought by him, and sought to justify this opinion by the practice 
which had prevailed for upwards of half a century in the provinces 
where the Act was in force. The only justification for recogniz- 
ing such practice as being in due conformity with law appears 
to be, in my humble opinion, with the greatest respect, the 
omission to draw a distinction between suits. which are incapable 
of being valued and those which are capable of being valued but 
not satisfactorily. I am at a loss to see that as regards suits 
of the former category the plaintiff is allowed by law to put any 
value on the relief which is incapable of being valued and thus 
determine the jurisdiction of the Court in which the suit is to be 
instituted. Order VII, rule 1 (i) isa mandate upon the plaintiff, 
but not a privileye to him and even as a mandate it extends oily 
to suits the subject-matter of which admits of valuation. 

For these reasons I am of the opinion that, so far as the 
decision on the main point is concerned, Akleimannessa Bibi’s 
case (1) lays down good Iaw, that is, that a suit for restitution of 
conjugal rights is not triable by a Munsif under section 19, 
sub-section (J) of Act XII of 1887, but is triable by a District 
Judge or a Subordinate Judge under section 18 of that Act. A suit 
of which the subject-matter cannot be estimated at a money 
value, or, in other words, a suit which is incapable of valuation, 
does not mean tht it or its subject-matter is of no value and is 
therefore less than a certain value. 

Burma Courts Act (XI of 1922) by section 7 invests ordinarily 
(a) the Township Court with jurisdiction to hear and determine 
any suit or original proceeding of a value not exceeding one 


{t) (£904) 1. LR, 31 Cal, 849. 
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thousand rupees ; {6} the Subdivisional Court with jurisdiction to 
hear and determine any suit cr original proceeding of a value not 
exceeding five thousand rupees; {c) the Assistant District Court 
with jurisdiction to hear and determine any suit or original 
proceeding of a value not exceeding fifteen thousand rupees, and 
(d) the District Court with jurisdiction to hear and determine any 
suit or Original procceding “ without restriction as regards the 
value.” With reference to the restriction as regards the value 
placed on the jurisdictions of the Subdivisional Court and the 
Assistant District Court, the Act provides that the Governor may 
by notification extend the jurisdiction of any Subdivisional 
Court or of any Assistant District Court to suits or original 
proceedings without restriction as regards the value. In my 
opinion, it is only a Subdivisional Court or an Assistant District 
Court so specially notified, or a District Court, which has juris- 
diction to hear and determine a suit which is incapable cf being 
valued. Therefore, neither the Township Court, nor the Sub- 
divisional Court or an Assistant District Court which has not 
been specially notified as stated above, possesses jurisdiction to 
hear and determine a suit the subject-matter of which cannot be 
estimated in money value, or, in other words, a suit incapable of 
valuation, The proper Court in which a suit for restitution of 
conjugal rights is to be instituted is either the District Court, or 
an Assistant District Court or a Subdivisional Court specially 
notified as stated above. There is nothing in section 15 of the 
Civil Procedsze Code which is inconsisient with this view, as 
other Courts are incompetent to try such a suit. 

There is, however, a decision of a Full Bench of the Chief 
Court of Lower Burma [Ma Shwe Gev. Maung Shwe Pan (1)] to the 
effect that where it is not possible to estimate the moncy value of 
a suit, the suit cannot be regarded as beyond the pecuniary 
jurisdiction of the Township Court and will lie in that Court. In 
view of this decision, and of the conflict of decisions on the point 
in the High Courts of Calcutta and Allahabad, it is desirable to 
have the following questions involved in this case decided by an 
authority greater than that of a Division Bench of this Court. 

For these reasons, I would refer for the decision of a Full 
Bench the following questions : 

(1) Has the plaintiff in a suit for restitution of conjugal 
rights the right to put any value that he likes on the 





{1) 2 L.B.R. 140 (FB). 
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1944 relief souglit, and thus determine the Court in whieh 
Xuem Ray the suit is to be instituted, provided he does nol do sa 
vs arbitravily cr from improper motives ? 
Durer, 
foam" and : 
Mya Bu, J. (2) Has a Court, other than the District Court, or the 


Subdivisional Court or the Assistant District Court 
the jurisdiction of which has been extended hy 
Government to suits or original proceedings willl 
restriction as regards the value, jurisdiction to hear 
and determine a suit for restitution of conjugal rights ? 





Mackney, J.—I agree with my learned brother in the reasons 
put forward for the making of this reference, and i also asiree 
in the form of questions proposed. 

There seems to be no sullicient reason to assume that the 
Legislature has intended that all suits shall be deemed capable of 
monetary valuation—actually they most certainly are not ali 
capable of such valuation. 

The Suits Valuation Act can have reference only to such suiis 
as are capable of a monetary valuation, whether accurate. 
tentative or approximate, It provides no formula for valuing 
that which is invaluable. 

The first part of that Act (dealing with suits relating to and) 
refers to suits of the kind mentioned in the Court Fees Act, 1870, 
Section 7, paragraphs V and VI, and paragraph X Clause (a), and 
suits relating to land or interest in Jand—all of which are capable 
of some sort of monetary valuation. The second part deals will: 
“other suits.’ Section § declares that in regard to suits ether 
than those referred to in the Court Fees Act, section 7, jura- 
graphs V, VI and IX and paragraph X (a), Court fees are payable 
ad valorem, the value as determinable for the computation of 
Court fees and value for purposes of jurisdiction shall be the 
same. 

Section 9 applies to suits other than those mentioned in 
Court Fees Act, section 7, paragraphs V, VI and X (d@), where the 
subject matter does not admit of being “ satisfactorily valued” 
and the High Court is empowered to direct that such suits shall 
be treated as if their subject-matter were of such value as the 
High Court thinks fit to specify in this behalf, both for the 
purpose of the Court Fees Act and of this Act. 

(A fee is prescribed by the Court Fees Act for suits for 
restoration of conjugal rights—Schedule II, Article 17, Clause vi, 
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which prescribes a fee of Rs. 10 for the plaint oc Memorandum 
of Appeal in “ cvery other snit where it is not possible to estimate 
at a money valuc the subject matter in dispute and which is not 
otherwise provided for hy the Court Fees Act.” Could the High 
Court by rule abrogate that provision? The wording would 
certainly suggest (hat the rules could be applied only lo those 
cases where the subject ‘matter is analogous, in respect of the 
capacity for mvactary valuation, with that of suits whose value is 
fixed in the Conrt [ees Act for the purpose of ccurt fees as 
ad valorent). 

It might be contended that this would enrbie the High Court 
to set a monelary value on suits which are not capable of being so 
valued; but whal justification is there for supposing that the 
Legislature intended such an illogical procedure ? 

It seems to me that the Court Fees Act indicates how suits are 
to be valued for the perpose of Court fees and what Court fees 
are to be paid in suils which are not capable of such valuation. 
The Suils Valuation Act indicates how some suits (not all) are to 
be valued for purposes of jurisciction and in most cases the value 
for Court {ces is taken to be that for jurisdiction. The Act does 
not refer lo sints the subject matter of which is not capable of 
monctlary valuation. 

In certain cases plaintiffs are permitted to value their suits for 
the purposes of Court fees ; but never are they directly permitted 
to value them for the purpose of jurisdiction. The Court Fees 
Act does not permit the plaintiff to value for the purposes of 
Court fees a suil for the restoration of conjugal rights; and so 
such a valuation cannot be the basis for valuation for jurisdiction. 
(See also section 8 of the Suits Valuation Act.) 

Tt is the Legislature, not the plaintiff, which determines the 
jurisdiction of the Court. Therefore we can turn only to the 
Burma Courts Act in order to determine what Court or Courts 
will have jurisdiction in suits not capable of monetary valuation. 

Where “value” is measured by a monetary standard the 
word is evidently not used in any but the sense of “ monetary 
value”; so in the expression “value not exceeding Rs. 1,000” 
and similar expressions, the word “ Value” cannot denote any 
other kind of value than monetary value. For instance, it would 
be very bizarre to say the least, to speak of the connubial felicity 
of a married couple as “ having a value not exceeding Rs. 1,000.” 
Where, however, a Court is said to have jurisdiction to entertain 
suils “ without restriction as to value”, the criterion of monetary 
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value is plainly discarded and it can entertain suits which are nol 
capable of pecuniary valuation or are capable of some other kind 
of valuation, as well as suiis which are capable of valuation in any 
sum of money whatsoever. 

In Burma, as my learned brother has pointed out, it is the 
District Courts, and Subdivisional and Assistant District Couris 
especially notified, which can entertain suits which are not 
capable of monetary valuation. The jurisdiction of all other 
Courts would seem to be expressly limited to suits which are 
capable of such valuation. 


K. C. Sanyal for the appellant. In a suit for 
restitution for conjugal rights, the plaintiff is entitled to 
put his own valuation for the purpose of jurisdiction 
and the Court has no power to interfere so long as the 
valuation is bona fide. It may be that in a particular 
case, it is necessary for the plaintiff to put an enhanced 
valuation on his plaint because he values his wife’s 
company so highly, but the Court should not therefore 
hold that the valuation is arbitrary. The case of a suit 
by the plaintiff for a declaration of his right to worship 
at a mosque or a temple stands on the same footing. 
Compare the decision in Ma Shwe Ge v. Maung Shwe 
Pan (1)—a suit for the custody of a child. ‘Though the 
valuation may appear to be arbitrary, the Court has no 
method by which to check up the valuation. 

In the order of r-ference, a distinction is made 
between cases in which the valuation cannot be 
satisfactorily made and cases in which no valuation can 
be made at all. This distinction is based on the 
difference in the phraseology adopted in the Court Fees 
Act and the Suiits Valuation Act. Under s. 9 of the 
Suits Valuation Act, the High Court can make rules as 
regards suits which cannot be salisfactorily valued, but 
there is no provision for making rules where suits 
cannot be valued at all. In cases like the present, the 





(1) 2L.B.R. 140, 
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plaintiff can put his own valuation, which may be 
sentimental, and so choose his forum, and the Court 
has no power to interfere unless he has acted mala fide. 
©), VIE, r. 1 of the Code of Civil Procedure also requires 
the plaintiff to state the valuation for the purposes of 
Court fee and jurisdiction. 

A suit for restitution of conjugal rights is incapable 
of valuation. Golan: Rahman v. Falime Bibi (4); 
Mowla Newaz v. Sajidunissa Bibi (2). 

Aklemannesse Bibi v. Mohamed Hatent (3) has been, 
partly, the cause for the present reference. And in se 
far as it dealt with the question of jurisdiction of the 
Munsif, it was criticized as being obiler in Jan Mahomed 
Aiaudal vy. Masher Bibi (4) and in Prahlad Chandra 
Das \. Dwarka Nall Ghose (5). Jasoda vy. Chhota (6) 
followed the decision in fas ALlahomed’s case as regards 
valuation for jurisdiction. See also Zalr Husain Nhat 
y. Khurshed Jau (7) and Aisha v. Faiyags Husain (8), 

The correct principle is, with respect, enunciated 
in Lakshinan Bhathar v. Babaji Bhalkar (9). 

Even if the Court has power to correct tiie valuation 
yeade by the plaintiff, in the present case there was no 
enauizy at all and the District Court had no materia! 
to come to the conclusion that the suil was filed in the 
District Court of Katha with improper motives. 


NX’, Bose for the respondent. An objection was 
taken at the earliest possible moment that the suit was 
filed in the District Court with improper motives, and 
the Court was fully entitled to go into the question 
whether the. valuation was arbitrary or otherwise. 


= 





(1) LL.R. 13 Cal, 232, (5) LL.B. 37 Cal. 860, 
(2) LL.R. 18 Cal. 378. (6) LU.R, 34 Bom, 236. 
(3) LLL.R, 31 Cal. 849. {7) LL,R. 28 Ali, 545. 
{4) LL.R, 34 Cal, 352. (8) LL.R, 33 Ali, 767. 


(9) LL.R. 8 Bom. 31. 
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ROBERTS, C.J.—The following two questions come 


kuem Rar before us by way of reference from a Bench of this 


Ue 
_Durei. 


High Court : 


(1) Has the plaintiff in a suit for restitution of conjugal rights 
the right to put any value he likes on the relief sought, and thus 
determine the Court in which the suit is to be instituicd, provided 
he does not do so arbitrarily or from improper motives ? 

and 

(2) Has a Court, other than the District Court, or the 
Subdivisional Court or the Assistant District Court the jurisdiction 
of which has been extended by Government to suits cr original 
proceedings without restriction as regards the value, jurisdiction 
to hear and determine a suit for restitution of conjugal rights ? 

In my opinion it is necessary in order to reach a 
right conclusion to remember that valuation for Court 
fees is not necessarily the same thing as valuation for 
jurisdiction. The Court Fees Act in section 7 states 
how valuation for court fees shall be computed and in 
Schedule II, Article 17 (vi) provides for a fixed fee in 
cases in which it is not possible to estimate at amoney 
value the subject-matter of dispute and which are not 
otherwise provided for by the Act. As my learned 
brother Mya Bu J. has pointed out in his order of 
reference, it is settled law that a suit for restitution of 
conjugal rights is one in which the value of the subject- 
matter in dispute cannot be estimated satisfactorily in 
terms of money; and consequently it is a suit which 
may be brought upon payment of the fixed fee of ten 
rupees mentioned in clause (vi) of Article 17. 

Section 9 of the Suits Valuation Act says : 


“When the subject-matter of suits of any class, other than 
suits mentioned in the Court-fees Act, section 7, paragraphs v and 
vi, and paragraph x, clause (d), is such thatin the opinion of the 
High Court it does not admit of being satisfactorily valued, the 
High Court may, with the previous sanction of the Governor, 
direct that suits of that class shall, for the purposes of the Court- 
fees Act, and of this Act and any other enactment for the time 
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being in force, be treated as if thew subject-matter were of such 
value as the High Court thinks fit te specify in this behalf.” 

A suit for restilation of conjugal rights does not fall 
within any of tlie paragraphs mentioned here, and as it 
does not admit of being satisfactorily valued the High 
Court might, with the previous sanction of the 
Governor, make rules determining the valuc of suits of 
that class. But no such rules bave so far been made. 

Now, section & of the Suits Valuation Act says: 

“Where in suils ether than those referred to in the Court-fees 
Aci, section 7, pavagraphs vy, vi and ix, and paragraph x, clause i}, 
court fees are payable ad valoren: under the Court-fees Act, 
the value as determinabie for the computation of Court-fees 
grad the value fae pas poses of jurisdiction shall be the same.” 





This section dews with cera suits ia which Court 
fees are payable ad valorens: it has therefore no 
application toa suit for restifition of conjugal rights. 
In such a suil, therefore, the value as determinable for 
the computation of court fees and the value for the 
purposes of jurisdiction are not hrenssenily the same. 
Indeed, under the Court Fees Act no “value” is fixed 
tosucha suit, but the statute merely says that a fixed fee 
is payabls, But, for the purpose of framing his plain, 
the plaintiff must, so far as the case admits, insert 
therein a statement of the value of the subject-matter of 
the suit for the: purposes of jurisdiction. This deter- 
mines the forum, since under section 15 of the Civil 
Procedure Code every suit shall be instituted in the 
Court of the lowest grade competent to try it. 

Now ih Ava Skwe Ge v. Maung Shwe Pas, (13 a 
Full Bench of the Chief Court of Lower Burma 
declared that in a suit for the custody of a child (the 
value of which was equally not capable of being 
estimated in money), if could not be.said. that: it was 
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beyond the pecuniary jurisdiction of the Township 
Court. Fhis decision, in effect, secks to make a rule 
determining the value of such a suit ; but this is not in 
conformity with the vieyvs expressed by the High 
Courts in Calcutta, Allahabad or Bombay. | 

In Jan Mohamed Mandal v. Mashar Bibi (1) it 
was held by a Bench that a plaintiff is bound to value 
his suit, but that if from some improper molive he 
either undervalues it or overvalues it the Court must 
decide what should be considered to be the proper 
value. The judgment of the Bench continues : 


“In Golam Ralunan y. Fatima Bilt (LAR. 13 Cal. 232) and 
Mowla Newaz v. Sajidunissa Bibi (1.0.R. 18 Cal. 378) it has been. 
held that a suit for restitution of conjugal rights is incapable of 
valuation, but those cases turned on the construction of statutes. 
which contemplate a strict money-value and not merely a 
valuation by a plaintiff for the purposes of ordinary jurisdiction. 
There may not be any pecuniary value of the subject-matter of a 
suit—a mere sentiment, a benefit, or a feeling outraged, may not 
possess a pecuniary value.” A suit to recover damages for loss of 
reputation on a sentimental wrong is certainly incapable of 
valuation in one sense, A suit based on the ground of a wife’s 
adultery is incapable of satisfactory valuation, but the plaintilf has. 
still to value the relief he claims in our Courts.” 


Then in Prahlad Chandra Das v. Dwarka Nath 
Ghose (2) another Bench pointed out that the case of 
Aklemannessa Bibi v. Mohamed Hatem (3) relied om 
in the order of reference in the present matter is, so: 
far as it deals with the jurisdiction of the Munsif to 
entertain a suit for restitution of conjugal rights, obifer 
dictum. They added : 

“we see no reason to depart from what appears. to. have been: 


the practice in this province for a number of years.and which has; 
been accepted as the practice in other provinces, and to hold that, 





(1) (1907) LL.R. 34 Cal. 352. (2) (1910) LL.R. 37 Cal. 860. 
(3) (£904) EL.R. 34 Cal, 849, 
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for the purposes of jurisdiction, a suit te set aside an adoption is 
incapable of valuation. The praciice has always been that it is 
competent to the plaintiff to value the relief claimed in his suit, 
and that valuation has been taken io determine the forem of the 
Court to decide the suii.” 

As has been remarked in the order of reference, 
a Full Bench in Allahabad has declared that in a suit 
for restitution of conjugal rights the value of such 
a suit for the purposes of jurisdiction is what 
the plaintiff chooses to put upon it provided that 
the suit is not unwarrantably undervalued cr over- 
valucd from improper motives. Zair Husain Khaw 
v. Khurshed Jan aw? others (i). Aikman J. said that 
the practice of allowing the plaintiff to puta value on 
the relief which he asks for and thus to determine 
the jurisdiction was 11t iegatand that no departure 
should be made fran ii. Subsequently, in Aisa 
v. Faivyaz Husain (2), wheac the valuation for the 
purposes of jurisdic lion in a suit for restitution of 
conjugal rights was Rs 1,150, Tudball J. explained that 
this was an arbitrary valuation made by the plaintiff 
for the purpose of selecting the Court in which the 
suit would be brought: this did not alier the fixed 
fee payable under clause vi of Article 17 in the 
Second Schedule to the Court Fees Act. The word 
“arbitrary” is here employed in its strict sense : in this 
sense every valuation of a suif must be arbitrary except 
where the plaintiff claims current coin of the realm. 
In the order of reference a distinction is sought te be 
drawn between cases in which the valuation cannot be 
satisfactorily made and these in which it cannot be 
made at all. I cannot see the distinction ; some suits 
are capable of being valued by a process of reasoning 
which is susceptible of being followed and checked, and 
others are not. In the latter case they will (unless 





(1) (1906) LLR. 28 AN. 545. (2 (1911) LL.R 33 All, 767. 
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special provision has been made for them) fail under 
clause vi of Article 17 of the Second Schedule to the 
Court Fees Act, but there must still be an arbitrary or 
notional or speculative valuation placed upon them for 
the purpose of jurisdiction. 

In some other decisions the word “arbitrary” 
has been used in a different sense which suggests 
deliberate unfairness for the purpose of gaining some 
advantage to which the plaintiff is not entitled. This 
is a more colloquial sense of the word. The trend, 
of the decisions shows that the Courts will be vigilant to 
see that a plaintiff is not enabled to use his undoubted 
right to place a notional or speculative valuation upon 
his suit for the purposes of jurisdiction in order to 
effect an improper purpose ; as for instance by under- 
valuation to restrict the rights of appeal which the 
defendant to the action might otherwise enjoy. 

In Lakshman Bhatkar v. Babaji Bhatkar (1) 
West J. said : 


“What prima facie determines the jurisdiction is the claim or 
subject-matter of the claim as estimated by the plaintiff * * * 
An exaggerated claim thus brought for the purposes of getting a 
trial in a different Court from the one intended by the Legislature 
is substantially a fraud upon the law and must be rejected 
whether it arises from mere recklessness or from an artful design 
to get the adjudication of one Judge instead of that of another.” 


Then in Jasoda v. Chhotu Mannu Dalvelu (2) it 
was held that, in a suit for restitution of conjugal rights 
so far as the valuation of the claim for purposes of 
jurisdiction is concerned, the law leaves it to the 
plaintiff to put his own valuation on the plaint, and 
accepts it for this purpose unless it is vitiated by some 
iihproper motive such as a deliberate design to give 
the Court a jutisdiction which it does not possess. 


‘ 





“(ly 1882) TLR. 8 Bom. 31, (2) (1909), LR. 34, Bom, 236. 
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ft would answer the questions propounded as 
follows : 

(1) Ina suit for restitution of conjugal rights the 
plaintiff may, for the purposes of jurisdiction, put 
any value he likes on the relief sought and thus 
determine the Court in which the suit is to be 
instituted, provided that the valuation is made bore 
fide and not in order to effect an iraproper purpose. 

T avoid the use of the word “arbitrary ’ because it 
has been stayed by the various High Courts iz 
different s aud is susceptible of misinterpretation. 

(2} The answer is in the affirmative, provided the 
valuation placed upon the suit by the plaintiff in his 
plaint gives the Court jurisdiction. 

Costs of this reference advocate’s fee ten gold 
mohurs t¢ be costs in the appeal, 







DS 





Dungy, J. -T agree. 


SHanre, |—l agree. I think that it may perhaps 
be desirable that I should point out that Rule 1 (i) of 
Order VIL of the Code of Civil Procedure requires 
a plaintiff to state in his plaint the value of the subject- 
miattcr of the suit for the purposes of jurisdiction az 
well as for the purposes of Court-fees, so far as the 
case admits. r 

I have nothing clse to add io what my Lord has 
said. 
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FULL BENCH (CIVIL). 


Before Sir Eruest H, Goodman Roberts, Kt., Chief Justice, 
ltr, Justice Duniley and Mr, Fustice Sharpe. 


MAUNG YA »v. MAUNG LU GYAW.* 


Suit for administration of estate—Valuation for purposes of court-fee and 
jurisdiction—Plaintiff entitied to place any value—Additional court-fec for 
under-estimation—Attempt to defeat defendaut’s right of appcal—Unfair 
advantage by plainliff—High Coust arDistrich Court's power to transfes 
suit—Code of Civil Procedure, s. 24 ; O. VIL, r. 1 (1)—-Court Fees Act, s. 7 
{iv) (1) Suits Valuation Act, s. 8, 

A suit for administration of an estate is a suit for accounts and falls under 
s. 7 (iv) (f) of the Court Fees Act. The valuation for the purpose of jurisdiction 
most be the same as the valuation for purpose of court-fee. The plaintiff in 
such a suit is entitled to place his own value on the relief sought, and if in the 
event it turns out that too smail a sum has been paid in court-fees, provision is 
made under s, 11 of the Court Fees Act for payment of the additional Court- 
fees. 

If a suit has been filed by the plaintiff in a particular Court for the purpose 
of defeating some right which would otherwise enure to a defendant, or of 
obfaining some unfair advantage by the misuse of legal process, the party 
aggrieved has a remedy open to him under s. 24 of the Code of Civil 
Procedure, 

Unuuar v. Ummar, LL.R.9 Ran. 165 (F.B.), followed. 

Chettiar, AK.ACTV. v. ALP.RS. Chetliar, [1937] Ran, 214 (FB) i 
Faizullah Khan vy. Manladad Khan, 56 L.A, 232 ; Ma Thin Ou v. Ma Ngwe 
Hyon, UL.R. 12 Ran, 512, referred to. 


In Civil Revision No. 220 of 1940 of this Court a 
reference for the decision of a Full Bench in the 
following terms was made by 


Mya Bu, J.—The main point on which this case turns lies in 
what is the true meaning and effect of the sentence, “In all such 
suits the plaintiff shall state the amount at which he values the 
relief sought’ appearing at the end of section 7 (iv) of the Court 
Fees Act. The plaintiff Maung Lu Gyaw filed a suit against 
Maung Ya and Ma Chei in the Subdivisional Court of Thatén 
for administration and accounts of the estate of the plaintiff's late 








* Civil Reference No. 9 of 1940 arising out of Civil Revision No. 220 of 
1940 of this Court from the order of the Subdivisional Court of Thatén in Civil 
Regular No. 6 of 1940. 
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grand-father U Khe, the father of the defendants. Asserting that 
he was the only child of U Khe’s eldest child who had pre- 
deceased U Khe, he claimed a one-third share in the estate. 
To the plaint a list of imrnoveable property belonging to the 
estate of U Khe was attached setting out four items of property 
valued at Rs. 3,900. He valued the subject-matter of the suit for 
the purpose of Court Fees at Rs. 1,300 and valued the same for 
the purpose of jurisdiction at the same figure. The first defendant 
Maung Ya filed a written statement in which he inter alia stated 
that the estate of his late father was worth over Rs. 37,500 and 
that therefore the plaintiff's claim was beyond the pecuniary 
jnrisdiction of the Subdivisional Court. The learned Sub- 
divisional Judge without holding an enquiry as to the value of the 
estate of U Khe for the purpzse of making an estimate of the 
value of the subject-matter of the suit came to the conclusion, 
under the authority of the rulings in C. K. Ummar v. C.K. Ali 
Ummar (1), Ma Thin On and others vy. Ma N gwe Himon and others 
(2) and U Po Mya v. Father Rioufreyt (3) that the plaintiff was at 
liberty to place any value which he likes in a suit of this character 
and overruled the objection. Among the cases quoted by the 
learned Subdivisional Judge, in the first one, which is.a Full 
Bench case, it was observed at page 168 : 

“The intention of the Legislature in enacting section 7 (iv) 
was that in cases where it is impossible a friori to 
ascerlzin with accuracy the value of the relief that is 
sought, the plaintiff in the trial Court and the appel- 
lant in the court of appeal should be the sole arbiter 


designata to make an estimate of the value of the relief. 


that is claimed.” . 
It is not at all clear to me that this observation can constitute 
any authority for the proposition that the plaintiff or the appellant 
as the case my be, is the sole arbiter of valuation in a suit of 
the category mentioned in section 7 (iv) of the Court Fees Act or 
in an appeal wherefrom as the case may be, as the direct question 
before the Full Bench was merely whether the appellant was 
bound to take the valuation of the subject-matter of the suit stated 
by the plaintiff as the valuation of the subject-matter of the 
dispute in the appeal. The next cise quoted by the learned 
Subdivisional Judge is one in which a Bench, of which 1 was a 





(1) (1931) LL.R.9 Ran: 165 (F.B.1. (2) (1934) LLL.R. 22 Ran, 512. 
43) [1939] Ran. 134. 
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member, decided that the value for the purpose of jurisdiction 
must be the same as the value for the purpose of court fees in an 
administrative suit and therefore if the subject-matter of the suit 
is valued at a certain figure for the purpose of court fees, the 
same figure must be taken as the value of the suit for the purpose 
of jurisdiction and that the suit must be filed in the Court of the 
lowest jurisdiction competent to entertain a suit of that value. In 
the course of the judgment it was observed : 
“ A preliminary issue was framed and heard on this question 
of court fee payable and on this issue the learned 
Assistant District Judge following the ruling in 
C.K. Ummar vy, C. K. Ali Uinmar (1) correctly held that 
an administration suit is a suit for an account and that 
the court fees thereon are payable under clause (iv) (f) 
of section 7 of the Court Fees Act and the plaintiff is 
the person to make such estimate as he pleases of the 
value of the relief that he claims and that therefore it 
was open to the plaintiff-respondents in this suit to 
value the relief claimed at Rs. 100 for the purpose of 
court fees.” 
The question as-to whether the plaintiff was the sole arbiter of 
the valuation of the subject-matter of the suit in such a case or 
whether he was bound to. make an estimate that is to say, a 
reasonable approximation of the value, did not arise in that case. 
The third case quoted by the learned Subdivisional Judge followed 
the decision of the Full Bench in A.K.A.G.T.V. Chidambaram 
Chettiar v. A.L.P.RS. Muthia Chettiar (2) where too, this 
question did not directly arise. The question thal arose was 
whether the Court, having entertained and triel a suit which was 
valued in the plaint at a figure falling within the jurisdiction of 
the Court, bad jurisdiction to. pass a decree in that suit upon 
finding that the value of the subject-matter of the suit was in 
reality beyond the pecuniary jurisdiction of the Court. But 
Leach J. observed at page 221— : 
“The plaintiff in a suit is entitled to place his own value on 
the relief sought.” . : 
which appears to favour-the view that the plaintiff can place any 
valuation that be wishes reasonably or unreasonably. Decisions 
in Makhan Lal Adya v.. Boidya Nath Adya and others (3) and 





(1) (1931) ILL.R. 9 Ran. 165.(F.B). (2) 1937] Ran. 214 (FB), 
(3) (1890) LL.R. 37 Cal. 680. 
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Dayaran Jagjivan v. Gordhandas Dayaran (1) which were 
followed in Ruj Krishna Dey v. Bibin Behari Dey (2) in which the 
point in question was expressly considered, lay down that the 
Court Fees Act section 7 clause {iv) does not contemplate that a 
plaintiff should assign an arbitrary value to the subject-matter of 
the suit and that it is a matter for the judicial determination by 
the Court in cases where objection as to the valuation has been 
taken at the proper time. Although these decisions coincide with 
my views, I consider, in view of the observations made in the 
various cases of this High Court that I have referred to above— 
though they were made in cases in which the present question 
did not directly arise—that this matter should be reconsidered by 
a Full Bench. I therefore propound the following question and 
refer the same for the decision of a Full Bench namely : 
“Tn a suit for administration, can the valuation for purposes 
of court fees and/or of jurisdiction made by the 
plaintiff, be questioned by the defendant ?” 


Soorma for the appellant. In a suit for administra- 
tion, the defendant can question the valuation for the 
purposes of Court fee if some fraud is being practised 
on the Court. Courts must have jurisdiction to see 
that no injustice is done to a defendant by a mala fide 
valuation because the defendant might be losing some 
valuable right thereby, say, a right of appeal to a 
particular Court. S. 7 (iv) (b) of the Court Fees 
Act does not contemplate that the plaintiff should 
assign an arbitrary value to his plaint. 

Boidya Nath Adya v. Makhan Lal Adya (3); 
Appa Rao v. Sobhandart Rao (4); Hari Sanker v. 
Kali Kumar (5); Dayaram Jagjivan v. Gordhandas 
Dayaram (1). The last mentioned decision goes a 
little too far, but where a plaintiff does not come 
to Court with clean hands, the Court must. have 





(1) (1906) I.L.R. 31 Boim. 73, (3) LER 17 Cal, 680. 
(2) (1912) LL.R, 40 Cal. 245. (4) LUL.R, 24 Mad. 158, 
" @) LLR, 32 Cal, 734. 
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jurisdiction to enquire into the bona fides of the 
valuation forthe purposes of court fee and jurisdiciion, 

The principles underlying valuation for the purposes 
of court fee and jurisdiction in a suit for restitution of 
conjugal rights are the same. See Jan Muhomad v. 
Mashar Bibi (1). See also Raj Krishna Day v. Bipin 
Behari Day (2); Golap Singh v. Indra Coomar (3); 
Chunni Lal y. Sheo Charan Lal (4). 


[Rozerts, C.J. S. 24 of the Code of Civil Proce- 
dure may afford a suitable remedy to an aggrieved 
defendant. In suitable cases, the suit may be transfer- 
red to a proper Court so as to prevent injustice being 
done to any of the parties.] 


Yes. No reported decision appears to have 
considered the question from this point of view. 

The following Rangoon decisions were also referred 
to: Ma Ma and Ma Pwav. Ma Hmon (5); Hardayal 
v. Ram Deo (6); Ma Fatima vy. Momin Bibi (7); 
C. K. Ummar v. C. K. Ali Ummar (8); Ma Thin On v. 
Ma Ngwe Hinon (9); AK.A.C.T.V. Chidambaram 
Chettiar v. A.L.P.R.S. Muthia Chettiar (10). 


Ba Sein for the respondent was not called upon, 


Roperts, C.J.—The following question comes to us 
by way of reference from a learned Judge of this High 
Court sitting in Civil Revision proceedings : 

“In a suit for administration can the valuation for purposes of 
court fees and/or of jurisdiction made by the plaintiff, be 
questioned by the defendant?" 

In my opinion the answer to this question must be 
jin the negative, for the decision in C. K. Ummrar v. 





(1) LL R, 34 Cal, 352. {G) LEAR. 2 Ran, 408, 
(2) LL.R. 40 Cal. 245. (7) LL.R. 7 Ran. 164, 
B) 13 C_W.N. 493. (8) I.L.R. 9 Ran, 165. 
(4) LLL.R. 47 All. 756. (9) LL.R, 12 Ran, S12. 


(S) 4 L.B.R. 279, (10) [2937] Ran. 214, 
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C. K. Ali Ummar (1) appears to me to be conclusive on 
the point. A suit for administration is a suit for 
accounts and falls under sub-paragraph (f) of clause (iv} 
of section 7 of the Court Fees Act. 

In the judgment of the Full Bench some observa- 
tions of Lord Tomlin made in the course of the 
argument in Faizullah Khaw v. Manladad Khan (2) 
were adopted. He said that no complaint could be 
made that the amount valued in a memorandum of 
appeal was not the proper amount. By parity of 
reasoning no complaint can be made on the ground 
that the amount valued in the plaint is incorrect. And 
Page C.J. said in terms that the plaintiff in the trial 
Court was the persona designata to make an estimate of 
the value that is claimed. He pointed out that the 
valuation must be to some extent arbitrary (using the 
word in its strict sense as a notional or speculative 
valuation), and said that the Legislature had deter- 
mined that the plaintiff should make the estimate, but 
that if in the event it turned out that too small a sum 
had been paid in Court fees, provision was made under 
section 11 of the Court Fees Act for payment of the 
additional Court fees. 

This decision was followed by a Bench in Mla Thin 
Ou and others v. Ma Ngwe Himon and others (3). 

Where a suit is one for an account the court fees 
are not fixed under the Court Fees Act. The matter 
falls within section 7 {iv) (f) of the Act. The valuation 
for the purposes of jurisdiction must be the same as 
the valuation for purposes of court fees (see section § 
of the Suits Valuation Act): because the court fees are 
payable ad valorem and none of the paragraphs set out 
namely (v), (vi) and (ix) and paragraph (x) clause (d) 
apply. 





(1) (1931) LL.R, 9 Ran..165 (F.B.). (2) (1929) 56 LA. 232, 
(3) (1934) RE.R. 12 Ran, 512, 
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The dictum of Leach J. *?in A.KAC.T.V, 


maune Ya Chidambaram Chettiar vy.  A.L.P.RS.  Muathia 
MavxeLy Cletliar (i) that the plaintiff in a suit is entitled 


Gyaw. 


ROBERTS, 
CJ. 


to place his own value on’ the relief sought was a 
considered dictum in,ajFull Bench case. Some fear 
has been expressed. lest a plaintiff by undervaluing a 
suit for the purposes of. jurisdiction might deprive a 
defendant of his rights of appeal. But the High Court 
or the District Court may at any stage, cither ofits own 
motion or upon hearing an application by one of the 
parties to a suit, transfer any suit, appeal or other 
proceeding pending before it to any Court subordinate 
to it and competent to try or dispose of the same. 
Hence if a suit has been filed in a particular Court for 
the purpose of defeating some right which would 
otherwise enure to a defendant, or of obtaining some 
unfair advantage by the misuse of legal process, the 
party aggrieved has a remedy open to him under 
section 24 of the Code of Civil Procedure. No doubt 
the apprehension that an unreasonable valuation might 
lead to injustice has prompted the reference which 
has been made to us; in my opinion, however, the 
Court is bound by its own Full Bench ruling in 


-C. K. Ummar v. C. K. Ali Ummar. This does not 


mean that a suit cannot be transferred to another 
Court competent to deal with it, where good cause is 
shown and despite the valuation for purposes of 
jurisdiction which the plaintiff has chosen to make, 
The answer to the question propounded must there- 
fore be in the negative. The costs of this reference 
advocate’s fee five gold mohurs will be costs in the 
revision proceedings. 


Dunkx_ey, J.—I agree. 





(1) [19971 Ras. 214 (FB) 
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Suarpre, }.—I agree. 


i only wish to point out, as £ did in the last. 


case (1), that it is incumbent upon a plaintiff to state 
in his plaint the value of the subject-matter of the suit 
for the purposes of jurisdiction and of court-fees, so 
far as the case admits. That is required of him by 
Rule i (i) of Order VII of the Code of Civil Procedure. 





(1) [1948] Ran, at p. 512, 


i9ak 





Mauna Ys 


iaune Ly 
Gyaw. 


Super, f. 


520 


i941 
Al. 10. 


RANGOON LAW REPORTS. [eae 


INCOME-TAX ACT REFERENCE, 


Before Sir Ernest H. Goodman Roberts, Kt,, Chief Justice, 
Mr, Justice Dunkley and Mr, Justice Sharpe. 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA 


v. 
AJ.A.R. FAMILY.* 


Income-lax—Assessce carrying ou business in foreign country—Money remitted 
to Burma—Presumption, moncy 1 emitted out of profits—Money musl belong 
to assessce—Assessce @ bauking conceru—Cuslonter's moucy remitled to be 
credited to his account in Burma—Moucy not forcign profits of assessce: 
Burma Income-tax Act, s. 4 (2}—Chellyars, not landowners, but bankers 
and money-lenders—Teking over of lands in liquidation of debt—Lands 
not fixed capital, but working assels—Lands sold gradually—Completion of 
transaction—Ascerlainment of loss or profit—Assessmeut on transaction, 
When money belonging to an assessee is remilted to British Burma from a 

foreign country in which that assessee. carries on business, and is received 

here, the presumption js that the remittance is made out of profits, 

AKACTV, Family v, Commissioner of Income-tax, Burma,8 UTC. 112; 
MS.MM, Meyuppa Chetliar v. Commissioner of Income-tax, Madras, ALR. 
(1938) Mad. 14; Spedding Dinga Singh & Co. v. Comuiissioner of Income-tax,. 
Punjab, A.LR. (1937) Lab. 884, referred to. 

But if the business of the assessee is thal of banking and money-lending 
and the money sent does not belong to the assessee but to a customer of his and 
is sent on the customer's instructions to be credited to his account in British 
Burma with the assessee, the remittance is not liable to income-tax as being 
foreign profits brought into this country by a banker, 

In this country Chettyars are bankers and money-lenders and not land- 
owners. They may be compelled to take over lands and other immovable 
property in liquidation of debts due to them in respect of Joans, but the lands 
so taken over must be regarded, not as fixed capital, but as working assets and. 
part of the stock-in-trade of their business as money-lenders. If property so- 
iaken over from a debtor is sold piecemeal at different times, the transaction 
between the Chettyar and his debtor is not complete until the whole of the 
latter's property has been sold, and then only it is possibje to uscertain whether 
a profit chargeable to income-tax has accrued or a loss has been incurred on 
the transaction. No assessment on such transaction can be made except in the- 
accounting year in which it has been completed, 


Commissioner of Income-tax, Burma v, P.LS.M. Firm, LLR, 12 Ran, 483 ;. 
In re K, H. Mody, 8 14.R. 179, referred to. 








* Cixit Reference Mo.-E of 1941. 
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Commissioner of Iucome-tux, Ct. & Berar v. Ser Chilzavis, 39 LA. 290, 
distinguished. 


Foucay (fo; Uw essessees), The Malay branch of 
the assessee firtii acu a sum of Rs. 16,006 to its branch 
in Burma at the request of a depositor i: Malay and at 
his cost. A } s draft was purchased for the said 
amount and it 3 set to Burma, The fucome-tay 
Department lund tinactove no materials on which te 
assess this stn: as part of the assessee’s profits. It was 
money belonging toa client of the assessee bank and 
there was ne roo: fer assuming that the remittance 
was aremittanc: of be profits. The decision in 
AKA CTY. Vassity vo Commissioner of Iiconie-taz, 
Burina (ih is v3 spc to the dso ent case because 
in that ¢ 
foreign bran 
a local brain b: 

On the secoud Gaestion referred, itis obvious that 
one canacl stale whether a profit or loss has accrued in 
respect of the sale of Jands taken over by the assessees 
in settlement of their debts unless all the lands had 
been sold. Under section 13 of the Burma Income-tax 
Act, the Income-+tax Department must normally accept 
the method of accounting adopted by the assessee 
unless they find that it is impossible for them to®n vale 
an assessmeai. Such cannot be the 
decision in In re BLE Body (2) iwatenles how dific 
itis to make an assessment unless the transaction is 
completed, 
























Tun By:s (Government Advocate} for the Cro 
Ii money is sent by a foreign branch te a local branch, 
there is a presempt tion that the remittance isia 
remitlance of foreign profits. Spedding Dinga Singh 
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& Co. v. Comunissioner of Income-tax, Punjab (1); 
MSMM. Meyappa Cheitiar v. Commissioner of 


tscome vax, Jcome-tax, Madras (2). 


BURMA 


v. 
AKLAR. 
FAMILY. 


The decision in A.KA.C.T.V. Family's case is 
applicable in the present circumstances. Once the 
money was deposited in a bank, it became the bank’s 
money to be dealt with by the banker as he liked, and 
the money was seat by the foreign branch to Burma 
and not by the depositor personally. Generally, when 
the Income-tax Department has some material before 
itto arrive at its decision, the High Court will not 
interfere. 

On the second question, itis a question of fact for the 
Income-tax Department to decide when or at what 
point of time a debt became a bad debt. The assessees 
ought to estimate their losses every year and allocate 
them to the year when they occurred. Commissioner of 
Income-tax, Centval Provinces v. Sir S. M. Chitnavis (3). 


Dunx.ey, J.—In this reference, under the provi- 
sions of section 66 (2) of the Burma Income Tax Act, 
the Commissioner of , Income-tax has referred to us 
for decision two questions of law arising out of the 
assessment to income-tax in Burma of the Hindu 
undivided family of A.K.A.R. Chettyar for the year 
1938-39. This family carries on a banking and money- 
lending business with branches at Mandalay and 
Ngathainggyaung in Burma and at Taiping in the 
Federated Malay States. The matters with which this 
reference is concerned arise out of the working of the 
branch at Ngathainggyaung. There is no connection 
between the two questions referred, except that they 
arise out of the same assessment, and the questions 
must be dealt with separately. 





(1) 5 LTR. 490. {2) A.LR. (£933) Mad. 14. 
{3) 59 LA. 290. 
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The first question is as follows : 


“Whether on the facts provecl there were materials to support 
the finding of the Assistant Commissioner (bat the sam of 
Rs, 16,000 sent hy the applicants’ sal ai Taiping to the 
applicants under ihe instructions frou: anc on behalf of a creditor 
of the applicants were a remiitance to the applicints of fo! 
profits taxable under section 4 (2) of the Rarma Jnucome-tax Aci” 






Under section 4 (2) of the Buriga Income Tax Act 
income, profiis and gaius ¢ # or arising witlen 
British Burma toa persou resident in British Burns. 
shall, if they are received ia or a into British 
Burma, be deemed to have accrued or arisen ticl: 
Burma, and to be income profits and gains of the year 
in which they are so received or brought; and the 
assessment of the sum of Rs. 19,000 with which we 
are now concerned is based on the presumption thet 
when money is remitted frou: a foreign country, Whee 
the assessce carries on busin-ss, the remittance is made 
out ol profits. [ALS ALA/. Aleyappa Cheltiar vy. Coit 
missioner of Inecone-tax, Madras (1); Spedding Dingu 
Singh & Co, v. Commissioner of [snconie-fax (2); 
AK ACT. Fantily vy. Comtunisstoner of Income-tax, 
Burma (3).] In order that the presumption 
be applicable, the remittance rust, of course, be : 
remittance by the assessec of nioney belonging to the 
assessee. 

Now the facts of the present case are thal one 
Meenakshi Achi hadacurren! account with the Taiping 
branch of the assessee, which account was in credit 
in a considerable sum. On the 15th October, 1937, 
Meenakshi Achi instructed the Taiping branch to sead 
a sum of Rs. 10,000. by banker’s draft to their branch at 
Ngathainggyaung, this amount to be placed to her credit 
in a new account to be opened at Ngathamggyatng, 























a 








(0 ALR, (1933} Mad, 14. {2} A.LR. (1937} Lah. 884, 
(3} SET.C. 112. 
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and the cost of the draft to be debited to her account 
at Taiping. Her instructions were duly carricd out. 
A draft for a sum of Rs. 16,000 on the Chartered 
Bank at Rangoon was purchased, and this amount was 
paid by the Chartered Bank to the Ngathainygyaung 
branch to the credit of Meenakshi Achi. Clearly the 
money sent was the money of Meenakshi Achi, and not 
the money of the assessee, and the remittance was 
made by her and not by the assessee, A.KA.C.T.V. 
Family’s case (1) is readily distinguishable for in that 
case the money was transferred at the instance and 
under the instructions of the assessees, znd not under 
the instructions of the client. It is idle to say that the 
relation between a banker and his clicnt is that of 
debtor and creditor, and that when the client deposits 
money in his account that money becomes the money 
of the banker which he can use as he thinks fit for the 
purpose of his business ; that consideration is irrele- 
vant to the facts of this case. In purchasing the draft 
on the Chartered Bank the Taiping branch of the 
assessee was acting as the agent of Meenakshi Achi, and 
the position was exactly the same as if Meenakshi: Achi 
had herself withdrawn the necessary funds from the 
Taiping branch and herself purchased the draft. If 
the Chartered Bank at Rangoon had failed to honour 
the draft, the loss would have fallen on Meenakshi 
Achi and not on the assessee. The legal position 
disclosed by the facts of this case is exactly the same 
as it would have been if Meenakshi Achi had withdrawn 
this sum from the Taiping branch in cash and had 
personally carried it in cash to Ngathainggyaung and 
deposited it in cash with the Ngathainggyaung branch, 
A suggestion is made in paragraph 5 of the order of 
reference that this remitiance was made in an attempt 
to defraud the Income-tax authorities, and the Income- 
() 8 LPC, 112, 
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tax officer in his assessment order said that the 
assessee had been “clever enough” to transfer part 
of the liability of Meenakshi Achi to Ngathainggyaung. 
We deprecate such vague charges made on no evidence 
whatever, This remittance was made at the express 
request of a clicnt of the assessee, and there is no 
foundation whatever for the suggestion that she had 
entered into a conspiracy with the assessce to defraud 
the revenue. She desired to have part of her money 
at Ngathainggyaung and her reason for wishing to 
have money there is no concern of the Income-tax 
authorities. If a remittance of this kind is to be taxed 
as foreign profits brought by a banking concern into the 
country, no bank will ever be able to make a remittance 
from a branch in one country to a branch in another 
on behalf of and at the instructions of a client. It is 
clear that the first question must be answered in the 
negative. 

The second question is : 

“Whether in the circumstances of the case the loss of 
Rs. 5,137-8 suffered by the applicants on the sale of some lands 
and a house, which were taken over together without separate 
valuation for the lands and the house and sold in parts from time 
to time, the sale of the entire blcck of the said assets having been 
completed only in the accounting year, is not an admissible 
deduction in computing the total income of the applicants for the 
accounting year.” 


With all due respect, I should have thought that 
this question, as framed, provided its own answer. As 
Ihave said, the assessee family carried ona money- 
lending business, and it has been pointed out in 
The Commissioner of Income-iax, Burma v. P.L.S.M. 
Firm (1) that in this country Chettyars are bankers and 
money-lenders, and not landowners. . They may be 
compelled to take over lands and other immovable 





(1) (1934) LL.R. 12 Ran. 483. 
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property in liquidation of debts due to them in respect 
of loans, but the land which is received in repayment 
of a loan is the equivalent of cash, and should be 
treated as money’s worth, and as such not lixed capital 
but working assets, and part of the stock-in-trade of their 
business as money lenders. Furthermore, in assessing 
the amount of the profits and gains of a year which are 
chargeable to income-tax account must necessarily be 
taken of all losses incurred in that year. The Commis- 
sioner of Income-tax does not contest these propositions. 

Now, in the year 1928-29 the assessee took over 
63°34 acres of paddy Jand and a house in settlement of 
a debt of Rs. 9,000. The land and the house have 
been sold at different times since then, at the best 
ptices available at the time of the respective sales, The 
assessee has kept an account of {these sales, and the 
account shows that when all the property had been sold 
there was a loss on the whole transaction of Rs. 5,137-8. 
The last sale was the sale of the house, and that 
took place during the accounting year. No claim on 
account of any loss on this transaction has been made 
in any previous year, and in the accounting year the 
assessee Claimed io deduct as a trading loss the total 
loss on the whole transaction. In my opinion, he was 
clearly entitled to do so, for not until the transaction 
had been completed could he know what his loss was. 
The Income-tax authorities put forward the, to my 
mind, untenable proposition that in each year in which 
a sale of a part of the propérty took place the assessee 
ought to have made an estimate of his ioss on that 
particular sale and. ought to have claimed the loss 
estimated to have been incurred on that particular sale 
in the accounting year in which it took place. How 
any such estimates could possibly be made in this 
piece-meal_fashion passes. my .comprchension. On. 
some sales a loss might be estimated, on others a profit, 
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and in every cuse the estimated result would be a 
matter, to a considerable extent, of guess-work, and the 
final result of this series of guesses might be entirely 
different to what the result of the whole transaction 
was in actual fact. In P.L.S.M. Firm's case (1) the 
learned Chief Justice said : 


“ Tt is fair and reasonable that an adjustment of the assessment 
should be made in the accounting year in which the assessees sell 
the lands, when il will be possible finally te ascertain whether or 
not in respect of the trinsaction a profit chargeable to income-tax 
has accrued to the assessees.” 


With this opinion] am, with the greatest respect, in 
complete agreement, and it is plain that when the 
learned;Chief Justice referred to the “ accounting year 
in which the assessees sell the lands" he meant the 
year in which the lands are finally and completely sold 
and the transaction is completed. In endeavouring to 
support the contention of the Commissioner of Income- 
tax, the learned Government Advocate has referred 
to the case of Conumissioner of Incoime-tax, Central 
Provinces and Berar x. Sir S. M. Chitnavis (2), and it 
is said, on the authority of this case, that, whenever it 
can be done, the assessee ought and must estimate his 
losses each year and allocate them to the year in which 
they are in fact incurred. This is undoubtedly correct. 
But in the course of their judgment in this case (3) 
their Lordships of the Privy Council said this : 

“ Whether a debt isa bad debt, and if so at what point of 
time it became a bad debt, are questions which in their Lordships’ 


view are questions of fact, to be decided in the event of dispute 


by the appropriate tribunal, and not by the zfse diwit of anyone 
else.” 


In the present case, no one could say that a loss had 
been incurred on this transaction, or what the amount 





(1) At page 498. (2) (1932, 59 1.A. 290, 
(3} At page 297. 
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of thai loss, if any, was, until the transaction had been 
completed by the sale of the whole of the property. 
The case of In re K. H. Mody (1) is clear authority for 
the proposition that when only a part of a property has 
been sold, whilst the rest remains in the hands of the 
assessee, and might result in a profit or might result in 
a loss, and the whole transaction is not yet complete, no 
assessment can be made. The answer to the second 
question must therefore be that the loss of Rs. 5,137-8 
is an admissible. deduction in computing the profits and 
gains of the assessee for the accounting year. 

The assessee is entitled, as against the Commis- 
sioner of Income-tax, to the costs of this reference, 
advocate’s fee fifteen gold mohurs, and to a refund of 
the deposit made under section 66 (2). 


RoBeErts, C.J.—I agree. 


SHARPE, J.—I agree. 


a 


(1) (1940) 8 LTR. 179, 
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INCOME-TAX ACT REFERENCE. 


Before Sir Ernest Bh. Goodman Roberis, Kt., Chief Justice, 
Mr. Justice Dunkicy and Mr, Justice Sharpe. 


IN RE THE COMMISSIONER OF INCOME-TAX, 19d 
BURMA. Api, 10. 
v. 


HAJEE ABDUL GANNY AYOOB* 


Income- ax—Profits and gains of a bitsiness—Deduckion of bad debts—True 
brofits after accounting for losses~-Delf whether bad, its extent and whes 
asising, questions of fact--Batksng accoust by assessee with Chetlyar firn-—~ 
Account solely for assesscc's business—Failure of battke-Loss arising oul of 
business — Loss inthe native of a counnercial or professional loss—Burina 
Tucome-tax Act, s, 10. 

Although the Incame-tax Act nowhere in terms authorizes the deduction of 
bad debts of a business, such a deduction is necessarily allowable, What are 
chargeable to inconic-lax in respect of a business are the profits and gains of 
a year ; and, in assessing the amount of the profits of a year, account must 
necessarily be (aken of all losses incurred, in order to arrive at the true profits 
and gains. Whether adebtis a bad debt and, if so, at what point of tine it 
became a bad debt, and the extent to which it has become a bad debt, are 
questions of fact -to he decided, in the event of dispute, by the Income-tax 
authoritie’, 

Where.an assesgce maintains with 2 Chettyar firma banking account which 
is used solely in connection with the assessee's business and the banking firm 
fails, the loss sustained by the ‘insolvency of the ‘firm isa loss connected with 
and arising out of the business of.he assessee,and is a bad debt which must 
be deducted in order to arrive at the true profits and gains of the business. 

Commissioner of [nconte-tax, C.P. and Berar v. Sir §. Chit nuavis, 59 L.A, 290, 
followed. ie 

Per Suarve, J—In computing the -profils of aibusiness not every loss 
incurred by an assessec is deductible; dhe foss must be in the nalure ofa 
commercial or professional loss—a loss which it was cither reasonabic or 
necessary to incur in carrying on the particular trade of professios. concerned. 





Rauf (for the assessees}. The real question in issue 
in the present case is the second question propounded 
by the Commissioner of Imcome-tax, though, unfortu- 
nately, the question is worded too generally. In the 
present case, the assessees kept their monies in a 





* Civil Reference No, 4 of 1941. 
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bank and drew on their account from day to day flor 
purposes of their business. The money was not kept 
as a deposit, but merely for the convenience of the 
business. When the bankers became insolvents and 
there was no further likelihood of obtaining any further 
dividends, the assessees chose to claim a deduction as 
respects the loss suffered and they are enlitled to 
do so. 

The decision in Jn re The Commissioner of Incoime- 
lax, Burma v. Gasper & Co. (1) is not applicable to 
this case because the money spent in that case was for 
the purpose of protecting the assessees from a criminal 
prosecution and not for the purpose of the business. 
Similarly, L. N. Gadodia & Co, v. The Commissioner of 
Income-tax, Punjab (2), relied upon by the Commis- 
sioner of Income-tax, is also distinguishable because 
the assessee in that case who was a piece-goods 
merchant used to borrow money on deposits for his 
business, and it was held that the cash lost was not 
part of the stock-in-trade of the business. However, 
the ruling in Gadodia’s case appears to be open to 
doubt. Compare the decision in Jagarnath Therani 
v. Commissioner of Income-tax. (3)—loss of money 
through embezzlement by employee, and see also Reid's 
Brewery Company, Lid. v. Male (4). In Mulchand Hira 
Lai-v. Commissioner of Income-tax, Bihar and Orissa 
(5), the “decision: in Jagarnath - ‘Therani’s case was 
doubted, but; with respect, the earlier décision appears 
to enunciate the correct principle. . 

The word “income” always means the balance of 
gain over loss. John T. Lawless v. James Sullivan (6). 


Tiwi Byu (Government Advocate) for the Crown. 
The burden is on the: assessee to show that.he..is 


(4) [1940] Ran. 408, (4) (1891) 2 Q.Bl i." 
(2}.7-1.DG.-393, (5) L.L.R. 12 Pat-102. 
(3) LAR. 4 Pat. 385. ” 46) (4881) 6 A.C. 373, 
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entitled to the deduction and this is the reason why 
the Commissioner of Income-tax has propounded 
the question in the manner in which he has done it. 

For any loss to be deducted, it must be shown to 
be intimately connected with the business. Something 
remotely connected with the trade or business cannot 
be allowed asa permissible deduction. Strong & Co. 
v. Woodifield ({). The deposit made by the assessees 
with the banker was only for the sake of convenience, 
and had nothing to do with the business. 

In Jagarnath Therani's case, the loss by embezzle- 
ment may be said to be intimately connected with the 
business. On ‘the other hand in Curtis v. J. & G. 
Oldfield, Lid. (2) a bad debt consisting of defaications 
by the late manager of the Company was not allowed 
to be deducted. 

The object of the assessees was to put an 
independent person in charge of the monies and to 
earn some interest. The remarks of Roberts C.J. at 
p- 412 of the decision in Gasper & Co.'s case are in 
favour of the Crown. See also S.P.S. Ramaswami 
Chettiar v. The Commissioner of Income-tax, Madras (3). 


Rauf in reply. The facts as found by the Commis- 
sioner of Income-tax in this case show that the money 
was not kept as a deposit. 


Dunkey, J.—This reference arises ‘out of the 
assessment to income-tax of the respondent for the year 
1939-40. The business of the assessee is that of a 
piece-goods merchant. For the purposes of this 
business he maintained a banking account with the 
S.A.R.M. Chettyar Firm, which carried on a banking 
business at- Moulmein. The account was an open 
and current account, and was maintained solely in 


{2) 5 TC. 215. (2) 41 T.L.R. 373. 
(3) LLL.R. 53 Mad. 904, 
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connection with the business. The daily receipts of 
the business were paid into this account, and payments 
for goods purchased for and on account of the business 
were made by cheques drawn on this account. The 
relation between the assessee’s business and the 
S.A.R.M. Firm was therefore that of creditor and 
debtor ; the assessee in his business was a creditor of 
the S.A.R.M. Firm to the extent of his credit balance 
in his banking account at any time. In the year 1932 
the S.A.R.M. Firm was adjudicated insolvent, and at 
that time the assessee’s account was in credit to the 
extent of Rs. 34,367. He has since received dividends 
from the Official Assignee, and the unrealized amount 
now stands at Rs, 24,213-12-6. The assessee has 
claimed that this amount is now a bad debt and that he 
is entitled to deduct it in estimating the profits and 
gains of his business, assessable to income-taxin the 
year 1939-40, 

The Comniissioner of Income-tax has, under the 
provisions of section 66 (2) of the Burma Income Tax 
Act, referred to this Court for its opinion two questions 
of law said to arise out of this assessment. They are 
as follows : 


“1. Was the Assistant Commissioner legally justified in 
applying the principles of the ruling in L. N. Gadodia .& Co, 
v. Commissioner. of Income-iax, Punjab (1), concerning as, they 
do the loss of 4 trader’s cash or funds from entirely fortuitous 
circumstances, such as theft, dacoity, or robbery, to the loss.of 
the assessee’s funds through the failure of his bankers in -the 
course of his business dealings with them as such ? 

2. Whether the sum of Rs. 24,213-12-6, representing a loss 
caused by the insolvency of the S.A.R.M. Chettyar Firm in 1932, 
is in law a proper deduction under the Burma Income Tax Act in 
computing the profits of the applicant firm for the year ‘in 
question ?” : 





(1) (1934) 2 LTR, 322. 
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The first question is nol a proper question io be 
propounded. It does not state a point of law, but 
states the argument on which the opinion of the 
Income-tax authorities on a point of law is founded, 
The case cited in the question is a decision of a Bench 
of the Lahore High Couri, which is not binding on 
us, and which, with all duc respect, 1 should not be 
prepared to follow, However thatinay be, this case 
has no relevancy to the point at issuc is the present 
case. 

The answer to the second quesiion is concluded 
against the view of the Inconie-tax « 3 by the 
judgment of their Lordships of the Privy Council in 
Commissioner of Income-tav, Central Provinces ¢ 
Berar v. Sir S. AL. Chiinavis (1). In the course G 
their judgment, their Lordships said (27: 

© Although the Act nowbere in tes thori 
bid debts of a business, such a deduction is nece: 
And further (3): 

“Whether a debt isa bad debt, and, if so, ai what point of time 
il became a bad debt, are questions which in their Lordships’ 
view are quésticns of fact, to be decided in the e 
by the appropriate tribunal, and not by the ffse 
else.” 
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To this might be added that the cxient to which a 
debt is a bad debt must be similarly decided. 

Iam quite unable to distinguish betwee 
owiug by the S.A.R,M. Firm to the a 
and the debt owing by any custom 
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owes for those goods. Both seem to me te be exact 
on the same footing. If the customer failed to pay for 
his goods, and the amount due proved to be irrecove 
ablé, the debt would uridoubtediy be a bad debt 
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deductible in estimating the profits and gains of the 
business. So also the loss sustained by the bankruptcy 
of the S.A.R.M. Firm is a loss connected with and 
arising out of the business, and is a bad debt which 
must be deducted in order to arrive at the true profits 
and gains of the business. The answer to the second 
question musi therefore be in the affirmative. The 
point of time at which the debt due by the S.A.R.M. 
Firm has or will become a bad debt, and the portion 
of that debt which is or will be bad, are questions of 
fact to be determined by the Income-tax authorities ; 
but in regard io these matters I think it right to. 
suggest for the guidance of the Income-tax authorilies 
that the debt will become bad when in the insolvency 
of the $.A.R.M. Firm the Official Assignee has declared 
a final dividend, and the portion of the debt which is 
bad will be that portion which remains outstanding 
after the final dividend has been declared. 

The assessee is entitled to his costs of this reference, 
advocate’s fee ten gold mohurs, and also to a refund of 
his deposit paid under the provisions of section 66 (2). 


RoBeRts, C.J.—I agree with the answers given to 
the questions propounded and also with the reasons 
given therefor in my learned brother’s judgment. 


SuarPE, J.—In computing profits for the purpose of 


’ assessment to income-tax any loss connected with or 


arising out of the trade or profession of the assessee 
may be deducted. That is noi to be expanded so as to. 
mean that every loss incurred by an assessee is deduct- 
ible. In order to permit of deduction the loss must be 
in the nature of a commercial or professional loss, I 
think that perhaps as good a way as any of defining a 
loss which may be deducted is to say that it must be a 
loss which it was either reasonable or necessary to 
incur in carrying on the. particular trade or profession 
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concerned. If any particular loss falls within that 
definition, it follows that it is connected with and 
arises out of the trade or profession of the assessee ; 
that itis, in offer words, a commercial loss. This 
definition which | have suggested, and which f think 
will provide a yood working rule, will exclude such 
losses as arc, fo’ example, attributable to damages for 
personal i + duc to the negligence of the assessee’s 
servants. 

Applying Uns definition to the facts of the present 
case, if appemis to me that, as my learned brother has 
just said, this particular bad debt owing by the S.A.R.M. 
Firm to the assessee may be deducted by the latier for 
the purpose of computing the profits of his business for 
the purpose cfassessment {© income-iax. The assessee 
is undoubledly in a substantial way of business and it 
scons tc meimpossible to say that it was neither 
reasonable ner necessary that he should have kept a 
current account with a banker for the purposes of his 
business ; and, as we know, this particular account was 
maintained solely in connection with the assessee’s 
busivess, 

T agree with my brother Dunkley as to the answers 
which should be given to the questions referred and as 
to the order for costs which he has proposed. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Ba CU. 


1941 ISMAIL MOHAMED HAJEE anp orarrs 
Api d. ran 
THE KING.* 


Defence of Burma Rules, Offence wider—Head Clerk of Coutroller af Prices— 
Public servant competent to lay courplainl—Liability ef imasler for 
criminal acts of his servanls—Absolute duty or prohibition—Defence of 
Burma Acl, s, 2 (1), cl, 3 (2)—Deferce of Burma Rules, rr, 2 (9), 130— 
Controt of Prices Order 1940, paragraph €—Penal Code, s, 21 (9). 

The head clerk of the Controller of Prices in Burma is a public servant as 
dchined in s, 21 {9) of the Penal Code. He performs public duties an:l these 
are immediately auxiliary to those of the Controller of Vries. Ue is therefore 
competent under Rule 130 read with rule 2 (9) of (he Defence of Burma Rules 
to Jay a complaint. 

Nazamuddin v. Queen-Empress, UL18.28 Cal. 344; Reg. v, Ramajirav, 
12'Bom. H.C.R. |, referred to. 

Prima facie a principal is nol to be made criminally responsible for the 
acts of his servants, yet the Legislature may prohibit an act or enforce a duty in 
such words as to make the prohibition or the duty absolute ; in which case the 
principal is liable if the act is in fact done by his servants, 

The Defence of Burma Act isan emergency measure to prevent profiteering 
‘and it would {ailin its object ifa master is not held liable for the act of his 
servant or a partner for the act of lis co-partner, Paragraph 6 of the Control 
of Prices Order 1940 is not inconsistent with s. 2 (J), cl. 3 (2) of the Defence of 
Burma Act. 

Mouscll Brothers. Lid. v. Loudon & N,N", Railway Coy (1917) 2 K.B. $36, 
referred to. 





Paget for the appellants. 
Lambert (Government Advocate) for the Crown. 


Ba U, j.—This is an appeal from the conviction 
and sentence of fine passed on the appellants under 
rule 81 (4) of the Defence of Burma Rules read with 
paragraph 10 of the Control of Prices Order, 1940. 

The appellants Nos. 2, 3 and 4 are partners and 
have been carrying on business as grocers under the 





* Criminal Appeal No. 192 of 1941 from the order of the Western 
Subcivisional Magistrate of Rangoon in Criminal Trial No, 403 of 1940, 
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name and style of Esuci Mohamed Abowath & Sons at 
107, 27th Street, Rangoon Appellant Neo. 1 is their 
salesman. 

On the ist Ovtebcr 1940, Mr. EO J. Martin, 
proprietor ci ti: Dalhousie Stores sent his cooly, 
Yanagalaya, to tii shop of the appellanis to buy a bag 
of sugar weighs: 63 vise, (he price of which woald be 
Rs. 34-10-06 a fe the price fixsd J the 
Controller of fri i 











. A short white lates the cooly 
relurned aad lol? By. Martin that the shop-keeper 
asked for Rs. 4 wore than the fixed price; where- 
upon Mr, Martie rang up Mr. Amold, Controller of 
Prices and inade « complaint. Mr, Arnold ac 
Mr. Martin te sura his cooly back with a witness 
fo pay the prio do titted Dy the  shon-keeper, 
Mr, Mirtin aecediseh gov Rs. 40 to fis cooly 
VYanagalaya amd sei’ bis buck to ths shop of the 
appellinis with apc ¢ vatlivet Naidu. Seams hith: time 
Tater they return c gins a bag of 60 viss of sugar 
and told Mo. Maitu. they bad to pay Rs. 38-10-6 
although the price written in the cash memo. was 
Rs. 34-10-6. On the same day Mr. Khan, Inspector of 
Police, inspected the stores of Mr. Martin and the shop 
of the appellants, From the forme: he seized the cash 
memo. and fron: the lider some account boaks. 

On these facts a complaint was made by 
Maung Lay Pe, beul Clerk to the Controller of 
Prices. 

The defence cf all the appellant: was that the 
charge was a faise charge made at the instance of 
Mr. Martin as he couid not get three bags of sugar. “The 
further defence of the third appellant, Mohamed Esoof 
Abowath, was that he instructed the salesman not te 
sell for more than the price fixed by the Controller. 
In support of these defences the appellants calied a 
good number of witnesses, but the learned trial 
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Magistrate said he preferred to accept the evidence of 
the prosecution witnesses and recorded his finding 
accordingly. 

There are several grounds raised in the memo- 
randum of appeal but in the course of the argument 
the learned counsel for the appellants has confined 
himself to the following three grounds only : 


“(1) That Maung Lay Pe is not a public servant within the 
meaning of Rule 130 read with rule 2 (9) of the Defence of 
Burma Rules and that therefore the proceedings initialed on his 
complaint are null and void ; 

(2) That paragraph 6 of the Control of Prices Order is ullra 
vires inasmuch as it is not consistent with the provisions of section 
2 (1), sub-section 3 (2) of the Defence of Burma Act ; 

(3) That the learne:] Magistrate should brve accepted the 
evidence of the defence witnesses in preference to that of the 
prosecution, witnesses as it is supported by documentary 
evidence.” 


Rule 130 says: 


“No Court or Tribunal shall take cognizance of any alleged 
contravention of these rules, except on a report in writing of the 
facts constituting such contravention, made by a public servant.” 


“Public servant” according to Rule 2, sub-rule (9) 
means and includes : 

“ Any public servant as defined in the Penal Code and any 
servant of any local authorily or railway administration,” 

Section 21 of the Penal Code after enumerating several 
classes of persons who are public servants states inter 
alia in sub-clause 9 : 

“ Every officer in the service or pay of the Crown or remuner- 
ated by fees or commission for the performance of any public 
duty is a public servant.” 

The learned trial Magistrate says that as: 
Maung Lay Pe is in the service and pay of the Crown 
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he is a public servant. That is where the learned 
counsel for the appellants joins issue with the learned 
Magistrate. The contention of the learned counsel is 
that though Maung Lay Pe is in the service and pay of 
the Crown he is not an officer and thal therefore he is 
not a public servant. Now, whaf is meant by “an 
officer.” In Reg. v. Ramajirav Jivbajii ox and another 
(1) West J. explains the word “ officer ' as follows - 


“Tt is clear that it is not every one wh has to do with 
Government in pecuniary matters, or who has to render accounts, 
or to submit documents, who isa Government officer. Seeking 
the help of English law, we find, in Bacon's Abridgment at Vo!. 6, 
page 2, the article teaded ‘ Of the nature of an officer, and the 
several kinds of officers’ commencing thus : 

‘It is said that the word “ officium” principally implies a 
duty, aud, in the neat place, the charge of such duty ; 
and that if is a rule that where one man hath to do 
with another's affairs against his will, and without his 
leave, that this is an office, and he who is in it % an 
officer.’ 

And the next paragraph goes on to say : 

‘There is a difference between an office and an employ- 
ment, every office being an employment ; but there are 
employments which do not come under the denomins- 
tion of offices; such as an agreement to make hay, 
herd a flock &c.; which differ widely from that of 
steward of a manor,’ &c. 

The first of these paragraphs implies that an officer is one to 
whom is delegated, by the supreme authority, some portion of its 
regulating and coercitive powers, or who is appointed to represent 
the State in its relations to individual subjects. This is the 
central idea; and applying it tothe clause which we have to 
construe, we think that the word ‘ officer’ there means some 
person employed to exercise, to some extent, and in certain 
circumstances, a delegated function of Government. He is either 
himself armed with some authority or representative character, o¢ 
his duties are immediately auxiliary to those of somie one whe is 
so armed.” 





(1) 12 Bom. HGR. 1, 5. 
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A. Bench of the Calcutta High Court in Nazamuddin v. 
Queen-Empress (1), while not actually differing from 
this view of West J., observe : 

“We think that an ‘officer in the service or pay of Govern- 

ment’ within the terms of section 21 of the Penal Code is one 
who is appointed to some office for the performance of some 
public duty.” 
I respectiully agree with the view taken by the Benck 
of the Caicutta High Court. The interpretation put by 
West J., is, in my opinion, too narrow. “An officer” 
as defined in Murray’s Oxford Dictionary is “ one who 
holds an office, post or place.” The word “ office” is 
explained inter alia as follows :—A posilion or place 
to which certain duties are attached, especially one of 
amore or less public character; a position of trust, 
authority, or service under constituted authority; a 
place in the administration of Government, the public 
service, the direction of a corporation, company 
society, etc.” A Head Clerk is a person who occupies 
a position to which certain duties of a public character 
are attached or a person who occupies a place in the 
administration of Government. He is accordingly a 
public servant. Even assuming that the interpretation 
as put by West J., is to be accepted, Maung Lay Pe is 
still a public servant within the meaning of section 21 
of the Penal Code. 

In the course of his evidence he says: 

“Tt is part of my duty to go out and make inquiries about 
prices. I am head clerk in the office of the Controller of Prices 
and my immediate Head is Mr. Arnold.” 

His duties are thus immediately auxiliarly to those 
of the Controller of Prices, to whom -the Government 
has delegated part of its functions. 

“In connection with the second ground the contention 
of the learned courisel for the appellants is that the 





{1} (1900) LL.R, 28 Cal. 344, 
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ordinary principle of criminal Jaw is that no man should 
be punished for an offence which he himself bas not 
committed and that this is the principle which under- 
lies section 2 (1) sub-section 3 (2) of the Defence of 
Burma Act. Therefore, he says that paragraph 6 of the 
Control of Prices Order {940 which punishes a master 
for an act of his employee or a partner for an act of his 
co-partner, being contrary to the ordinary principle of 
the law, is wllra vires. 

T agree with the learned counsel for the appellants 
that ordinarily a person should not be held liable for a 
criminal act of another. No person can be charged 
with the commission of an offence uniess a particular 
intent or knowledge or, to use the English term “ mens 
rea” is found to be present; but in cases where a 
particular intent or state of mind is not of the essence 
‘of an offence, the person can be held liable for the act 
or omission of another. Yo explain what this means [ 
cannot do better than quote the observations made by 
Lord Atkin (then Atkin J.) in Mousell Brothers, Ltd. 
v. London & North-Western Railway Co. (1) which 
are as follows : 

“T agree, but I shculd like to add afew words in view of the 
argument of Mr. Atkinson, I think that the autherities cited by 
my Lord make it plain that while prima facie a principal is not to 
be made criminally responsible for the acts of bis servants, yet the 
Legislature may prohibit an act or enforce a duty in such words 
as lo make the prohibition or the duty absolute ; in which case the 
principal is liable if the act isin fact done by his servants. To 
ascertain whether a particuiar act of Parliament has that effect or 
not regard must be had to the object of the statute, the word 
used, the nature of the duty laid down, the person upon whom it 
is imposed, the person by whom it would in ordinary circumstances 
be performed, and the-rerson upon whom the penalty is imposed.” 

Here, in the present case, the Defence of Burma 
Act is a piece of emergency legislation. It is designed 
; 1) ($917) 2 K.B, 836,845. 
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and intended, amongst others, to prevent profiteering 
seas to ensure the proper working of the normal 
economic life of the people. The Act will entirely fail 
in its object if a master-is not held liable for the act of 
his servant or a partner for the act of his co-partner. 
Because of this, paragraph 6 of the Control of Prices 
Order 1940 has been enacted. If this is borne in mind, 
it will be found that there is nothing inconsistent be- 
tween this paragraph and section 2 (1), sub-section 3 (2} 
of the Defence of Burma’Act. Dealing with the facts 
of the case, I am entirely in agreement with the learned 
trial Magistrate. ] cannot accept the argument that this | 
case was initiated falsely by Mr. Martin out of anger or: 
pique. His conduct throughout the proceedings 
negatives this suggestion. Further, there is the 
evidence of two witnesses to prove the payment of 
Rs. 38-10-6. I admitthat the cash memo. and the 
account book of the appellants show that the bag of 
sugar weighing 60 viss was sold for Rs. 34-10-6 but 


what must be remembered is that the cash memo. and 


the account book were written by one of the partners of 
the firm and he would not have written that his firm 
had charged more than the price fixed by the Controiler 
of Prices, knowing that if he had done it he would be 
creating evidence against himself and his co-partners, 

I may refer to one paragraph set out in the grounds 
of appeal not touched upon by the learned counsel for 
the appellants in the course of his argument and that is 
the defective nature of the charges framed against the 
appellants Nos. 2,3 and 4. The defect Which I notice 
is only this : instead of writing Rule 81 the Magistrate 
by inadvertence wrote Rule 84. But the charge sheets 


‘clearly set out what the charges against these three 


appellants were. They knew what charges they had 
got to meet. They were therefore, in my opinion, not 
in any way prejudiced by the slip made by the 
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Magistrate. This defect is curable under section 537 biciea 
of the Code of Criminal Procedure. ISMAIL 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 
THE KING v, KALA NYO* 


Lusanity of accused at time of committing offence—Evidence of insamty— 
Medical evidence unnecessary—Acquiltal—Unsoundness of mind at iime of 
trial—Examination of accused by medical officer—Detention of lunatic after 
acquiltal of offence—Order by appcilate Conrt—Consequential order—Code 
of Criminal Procedure, ss, 423 (d), 469, 470, 471. 

S. 469, read with s. 470 of the Code of Criminal Procedure provides that the 
magistrate shallacauit tiie accused where he is satislied from the evidence given 
before him that the accused was at the time of the commission of the crime, by 
reason of ansoundness of mind, incapable of knowing the nature of the act, of 
that it was wrong or contrary lo law. Kis uot necessary lo establish by medical 
evidence the insanity of the accused at the time the crime was commnitted, It 
is only in proceedings where an enquiry is made as to whether the accused is 
of unsornd mind at the time of the trial and, therefore, incapable of making his 
defence, that the Jaw makes it requisite for the accused to be examined by a 
médical officer. 

Crown v, Bahadur, LL.R. 9 Lab. 371, referred to. 

An order made by an appellate Court under s. 471 of the Code detaining a 
lunatic acquitted of an offence pending orders of Government is a consequential 
order within the meaning of s. 423 (d) of the Code. 

Entferor v. Somya, 1.L.R.43 Bom. 134; King-Emperor v. E Maung, § L.B.R, 
290 ; Mahammad v, Emperor, 23 Cr. LJ. 71, referred to. 


MosEty, J.—The respondent, Kala Nyo, was 
sentenced to nine months’ rigorous imprisonment, under 
section 326, Penal Cede, for an assault on his wife. In 
appeal he was acquitted by the learned Sessions Judge 
on the ground that he was insane at the time of the 
commission of the offence, and it was ordered, under 
section 471, Criminal Procedure Code, that he be kept 
in safe custody in the Moulmein Jail until orders were 
passed concerning him by Government. 

This case was taken up in revision to ‘consider the 
action taken by the learned Judge. Evidence was not 








* Criminal Revision No. 64A cf 1941 from the order of the Sessions Judge of 
Thatén in Crirainal Appeal No, 261 of 1940, 
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given by a medical witness as to the insanity of the 
accused at the time that the crime was committed. H 
is suggested that the accused should have been placed 
under medical observation by the learned Sessions 
Judge, and that the cvidence of the medical officer 
should have been taken. 

The law, however, does not make this necessary. 
Section 469, read wiih section 470, provides that the 
Magistrate shall acquit the accused where he is satisfied 
from the evidence given before him that the accused was 
at the time of the commission of the crime, by reason of 
unsoundness of mind, incapable of knowing the nature 
of the act, or {hat it was wrong or contrary to law. It 
is only in proceedings where an enquiry is made as to 
whether the accused is of unsound mind at the time of 
the trial and, therefore, incapable of makin, his defence, 
that the law makes it requisite for the accused to be 
examined by a medical officer [section 464 (1)], 

tt is okvious that the medical officer is in a much 
better position to put the accused under ‘observation 
when the accused appears at the time to be of unsound 
mind; while it is difficult, very often, for a medical 
officer to give any conclusive evidence, when the 
accused is at the present time of sound mind, as to 
whether he could have becn of unsound mind at some 
time previous. 

The same vicw of the law was taken in Crowt v. 
Bahadur (1). 

As regards the power of the appellate Court to pass 
an order under section 471, it is true that the section in 
terms gives such power to the Magistrate or Court 
before whom or which the trial has been held; but it 
has always been held that such orders by an appellate 
‘Court are consequential orders within the meaning of 





(1j (£92275 TLR, 9 Lah. 371. 
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si section 423 (d),—see on this King-Emperor v. Nga KE 


‘THE Kise Maung (1), Emperor v. Somya Hirya Maher (2) and. 
Kata Nvo. A, B, Mahammad v. Emperor (3). 





MosELy, J. The procedure adopted by the learned Sessions 
Judge was correct. No action is therefore necessary in 
revision. 

(1) 8 L.B.R, 290. (2) (1918) LUR.43 Bom, 134, 


(3) 23 Cr. LJ, 71. 
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CRIMINAL REVISION. 


Bejore Mr. Justice Mosely. 
V. V. REDDY v. K. C. REDDY.* 


Partuer, Criminal liability of—Criminal misappropriation or criminal breach 
of trust of partuership property by partuer—Larceny and embezzlement 
ander English Common taw—Pecnal Code, ss. 403, 405. 


A partner is liable to be tried for criminal misappropriation of paitner- 
ship properly or for criminal breach of trust of partnership property ander 
the law as laid down in ss. 403 and 405 of the Penal Code, 

Debi Prasad ~. Nagar Mull, LL.R. 35 Cal, 1108 ; Emperor v. Raghu- 
nathdas, 33 Bom, L.R. 1518 ; Nrigeudro Lali Chatterjee y. Okhey Coomar 
Shaw, 21 W.R. {Cr.) 59 (F.B.), referred to, 


Bhupendranath Singha v. Nagar, 1.L.R, 60 Cal. 1316, dissented from. 


The definitions of “ larceny” and “ embezzlement” in English law are 
different from those of “-theft ', ‘ criminal misappropriation ” and “ criminal 
breach of trust " in the Penal Code. 


Foucar for the applicant. 


Sir 0. deGlanville for the respondent. 


MosELy, J.—This is an application in revision to 
this Court by Velagala Venkata Reddy againsi an 
order of discharge of the respondent, Kovvuri Chinna 
Venkata Reddy, whom he prosecuted on a complaint 
for oftences under sections 403 and 477A of the Penal 
‘Code, i.e., with dishonest misappropriation of property 
and falsification of accounts. The complainant is the 
attorney of the widow of Kovvuri Pedha Venkata 
Reddy, the elder brother of the accused and partner. 
The accused was made a partner in the widow's 
business after the death of Kovvuri Pedha Venkata 
Reddy. 

The application in revision was first made to the 
Sessions Judge, who dismissed the case on the ground 





* Criminal Revision No. 21B of 1941 from the order of the Sessions Judge, 
Hanthawaddy, in Criminal Revision No. 257 of 1940," 


he 


tt 


an 
Rd 
wt 


je 





we 


REDDY 


v. 
REDDY, 


Mosk y, J. 


RANGOON LAW REPORTS. [ 1944 


that a partner could not commit dishonest misappro- 
priation of partnership joint-properiy, following 
Bhupendranath Singha v. Giridharilal Nagar (t),a 
decision of a bench of two Judges which runs counter 
to a Full Bench decision of the same High Court. 

I do not think that the case was satisfactorily dealt 
with by the learned Judge in revision, who mercly 
quoted the case in question, and said that the appli- 
cant’s advocate had not been able to cite any case to 
him to show that that decision was incorrect. The 
question whether partners can commit criminal breach 
of trust or criminal misappropriation of partnership 
property is a question commonly arising, and there are 
many decisions,—including the one quoted by the 
learned Judge-—, which say that such an offence can be 
committed by a partner, though in the decision quoted 
Lort-Williams J. said that he found it difficult to con- 
ceive in practice how a partner could be entrusted 
with dominion. over his “own” property, or could 
dishonestly misappropriate it or convert it to his own 
use. These decisions may be found in any iext book 
or commentary on the Penal Code. ; 

I do not find any difficulty myself in conceiving 
such a situation. Where, for example, a partner real- 
izes the whole of the partnership property, of which 
only a small fraction may be his own share, and con- 
verts it all to his own use, he has clearly dishonestly 
misappropriated it ; and working partners are 
frequently entrusted by sleeping partners with dominion - 
cover the whole partnership property. 

However, the learned advocate for the respondent. 


‘here admits that he cannot support the basis of the 


Sessions Judge’s decision and cannot argue that a part- 
8 Pp 


‘ner carinot be guilty of dishonest, misappropriation, 





{1} (1933) LL.B, 60 Cale 1316: 
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It is unnecessary todweli on this point, but | would 
like to make a few remarks on it. In Bhaupendraiath 
Singha’s case (1), Lort-Willians J. said that a pariner 
who received money belonging to the partnership on 
account of himself did not do so in a fiduciary capacity, 
quoting an English case, Piddocke v. Burt (2). He 
also said that no criminal prosecution was sustainable 
(in England) by one partus: against another for steal- 
ing or embezzling or misappropriating property of the 
frm. He quoted cases referred to in Lindley ox 
Partnership (the reference in the tenth edition is at 
page 549) ; these are Queer v. Loose (3) (stealing), ©. v. 
Isaac Mark Evans (4) (faise pretences), and Kk. v. 
Bren (5) (embezzlement}. He said that this disabilit 
had been removed in England by 31 & 32 Vic. 
c. 116 (1868), now replaced by section 40 (4) of the 
Larceny Act, 1916, but n« similar legislation had been 
enacted in India. 

The learned Judge did not quote five other cases 
mentioned in Lindley loc cit, where members of a 
friendly society or the shareholder in a bank ora 
director of a limited company were convicted of 
larceny or embezzlement In three of these cases 
there were special circumstatces constituting a trusi. 

The wording of sub-section (4) of section 40 of the 
Larceny Act is as follows : ‘ 





“Tf any person, who is a member of any cce-partnership. 
one of two or more beneficial owners of any property; 
or embezzles any such property . . . he shall be liable io he 
dealt with, . . . as if he . . . was notamember of such 
co-partnership, or one of such beneficial owners.” 


I do not see any -benefit to be devived from a 
consideration of the old state of the lawin England. It 








(1) (1933) LL.R. 60 Cal. 1316. (3) {1860} 29 LJ, M.C.132, 
(2) (1894) 1 Ch. 343. (4) 4863} 9 Jur. (N.S.) 184, 
(5) (1863) 9 Cox C.C. 393, 
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was not until 1799 that misappropriation of chiualtcls 
entrusted by a third person to a servant for his taster 
was made felonious (39 Geo. IIT c. 85), as an act of 
embezzlement. It was not until 1857 that it was made 
a crime for a trustee to commit a breach of trust 
(20 & 21 Vict. c. 54), and it was only in 1868 that it 
was made a crime for a partner to steal the partnership 
property. The definition of “theft” in India is quite 
different from that of “Larceny” in England. 
“Tarceny”” and “ embezzlement” in English Law are 
the offences which represent what is known in India as 
theft, criminal misappropriation and criminal breach of 
trust. There is no exact equivalent in English law of 
“ criminal breach of trust.” 

I find it difficult to paraphrase or give the effect of 
sub-section (4) of section 40 of the Larceny Act. But 
it clearly starts with the proposition or assumption that 
in law a partner can steal the joint partnership:property 
though he be part owner thereof and entitled to its 
possession, and can embezzle it, that is to say a partner 
is in a fiduciary capacity. 

The English law was followed in Im re Lall Chand 
Roy (1), which was dissented from in the leading case 
of Nrigendro Lall Chatterjee v. Okhoy Coomar Shaw 
and others (2), where Sir Richard Couch C.]., delivering 
the judgment of a Full Bench of the Calcutta High 


Court, said : 


“We think the words of section 405 of the Penal Code are 
large enough to include the case of a partner, if it be proved that 
he was in fact entrusted with the partnership property, or with a 
dominion over it; and has dishonestly misappropriated it, or 
converted it to his own use. There is no reason that the case of 
a partner should be excepted from the operation of the section, 
Indeed there is every reason that it should be included in it 
lf it be made out by the evidence that one partner was 





(1) (1868) 9 W.R. (Cr) 37. (2) (1874) 21 WLR. (Cr) 59. 
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entrusted by his co-partncrs with property, or with a dominion 
over it, and that he hud dishonestly misappropriated it, or 
dishonestly usecl it in violation of the mode in which his trust was 
to be discharged, or of (he agreement between the parties as to 
the use he was to ake of the property, he ought to be tried for 
that offence.” 

The principle of this case was followed in Debi 
Prasad Bhagat v. Nagar Mull (1), though there it was 
held that no dishonest conversion could! be found. 

It was also followed in Emperor v. Jagaiiati 
Raghunathadas (2) by Beaumont C.J. and Barles }. 

It is clear, 1 consider, that whatever may have been 
the old state of the law in England, in India a partner 
has always been liable to be tried for criminal misappro- 
priation of properly or for criminal breach of trust of 
property wuder the law as laid down in sections 403 
and 403 of the Penal Code. 

The Icarned Sessions Judge did not discuss the 
offence alleged under section 477A, Penal Code. 

[As to the merits of the case, which the Sessions 
Judge did not deal with, his Lordship said that further 
inquiry was necessary and sent the case to the District 
Magistrate for the purpose.] 





{1) (1908) LL.R. 35 Cal. 1108. (2) 33 Bom. L.R. 1518. 
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APPELLATE CRIMINAL 


Before Mr, Justice Mosely. 


AUNG KIM SEIN v. THE KING.* 





Searches of persons—Witnesses to search not necessary-—Places to he searched— 
Ivregularity in search—Validity of proceedings—Courl’s scrutiny—Opium 
Act, s. 15—Code of Criminal Procedure, ss. 102, 103, 

There is no provision in the Code of Criminal Procedure relating, losearches 
of persons, except s. 102 (3}, which refers to persons in or aout a place liable 
to search, S. 103 of the Code deals with places to be searched ; it has no 
application to searches of persons under s. 15 (4) of the Opium Act. 

Irregularity in the search does not necessarily invalidate the proceedings, 
it affords grounds for scrutiny and if, after careful scrutiny, the Court comes 
to the conclusion that an excisable arlicle was recovered from the possession 
of the accused, then the conviction is a sound one, 

Abdul Hafiz v. Emperor, 27 Cr. LJ. 265; Emperor v. Dinker, LL.R. 
54 Bom. 471; Emperor v. Kutru, LL. 47 All, $75; Maung San Myin v. 
King-Emperor, 1.L.R,7 Ran, 771; Mi Hauk v. King-Emperor, 4 L.BR. 121; 
Mahomed Bashir v. Empéror, 33 Cr, LJ. 943, referred to. 

It is undesirable to call constantly the same persons to witness searches, 





Gregory for the appellant. 


MosELy, J.—The appellant, Aung Kim Sein, was 
found in possession of 240 tolas of raw opium, and was 
sentenced, under section 9 (a) of the Opium Act, to 
four months’ rigorous imprisonment. 

The main contention in appeal is that the search 
was not made in accordance with the provisions of 
section 103 of the Criminal Procedure Code. 

The facts are, briefly, that a Sub-Inspector of Excise 
was lying in wait for the accused, on information 
feceived, at a street corner. The informant shouted 
out that he was the man, and he arrested and searched 
him and found opium concealed on him. Two of the 
witnesses have given evidence several times before for 
the same officer. The third witness was an excise 





“ee Criminal ~ Appeal No. "353 of 1941 : from the order of the Western 
Subdivisional Magistrate of Rangoon in Crintinal Regular Trial No, 36 of 1941. 
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peon, The excise officer having been told in advance 
where to wait for the accused, it is suggested that he 
should have obtained as witimsses respectable residents 
of the locality. 

There is ample authority, of this and other High 
Courts, te show thai irregularity in the search does rot 
necessarily invalidate th. proceedings. As is said i! 
always affords ground for sciuliuy, and U, after car 
scrutiny, the Court comes io the conclusion that an 
excisable article was recovered from the possessio:. uf 
the accused, then the conviction isa sound one. ‘This 
was held by this Court in Mi Hawk v. King-Empero: (1) 
which was followed in Afaung San Myin v. King- 
Emperor (2). There are numerous decisions of Indian 
High Courts to the same effect ; I need cnly quote ; 

Mohamed Bashir v. kitperor (3); Abdul Hatiz 
Khaw \. Euiperot (4); leiaperor v. Dinker. Nhauece 
Mangaonkar (5); and Emperor v. Kutru (6). 

There was, however, no isregularity at all in ine 
present case. Section 15 of the Opium Act directs 
that an officer of the Excise Department (and certain 
other departments) may 








“ (@) seize inany open place, orin transit,any opium =. . or 

(4) detain and search any person whom he has reason to 

belicve to be guilty of any offence against this ar any 

other such law, and, if such person has opium in his 
jeussession, arrest him.” 





Seciten: 16 of the Opium Act directs that all searches 
under ion 15 (and under section 14, which refers 
to searches of buildings, vessels or places) shall be made 
in accordance with the provisions of the Code of 
Criminal Procedure, 








LIBR. 121. (4) 27 Cr. LJ. 263. 
(5929) LLR.7 Ran. 774... _. _(5). (1930) L.L.R. 54 Bom. 471, 
(3: 33 Cr. LJ. 943, ~ (© (1925) LE.R-47 AL. 575. 
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There is, however, no provision in the Code of 
Criminal Procedure relating to searches of persons, 
except section 102 (3), which refers to persons in or 
about a place liable to search. 

Section 103 of the Code of Criminal Procedure deals 
with “ Slaces to be searched ”; it lays down that two or 
more respeciable inhabitants of the locality in which 
the place to be searched is situate shall be called upon 
to witness the search. The inapplicability of this 
section to searches of persons [section 15 (b) of the 
Opium Act] was pointed out by ‘this Court in Kali 
Kumar Dev. Emperor (1). 

It was rightly said in Mi Hawk's case (2) that it is 
objectionable to be calling the same persons to witness 
searches, But in the present case I can see no possible 
reason not to believe that the opiumin question was 
found on the person of the appellant. - 

This appeal will be summarily dismissed. 


(1) (1927) 28 Cr. LJ. 372. (2) 4 L.B.R. 121, 
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CRIMINAL REVISION. 


Gofose Ur fistice Mosely 
THE KING » YOO NGOON.* 


Chin Hills Regulation (V of 1890), +2 (Si, 3 Uh. 4 Ui) (5), 10, HA, AL Chie 
Hills (Amendinent) Regulation (VUE of 1937) ». 2—-Offencesin the Chin 
Hills—No power in the Uigh Court i- revise pevceedings--- Commissioner of 
the Magwe division, the High Court -Hlicit mannfa titre cud possession of 
liquor—One offence—Offender @ nen-Chin--Triat weds Eveise Act, vot 
under Regulation. 

The High Conri has no power, whatever the nationality of the accused ot 
the law under which he has been or shuuld be tried, to cal! for and examine 
proceedings from the Chin Hills in revision. By virtue of e. 16 of the Chin 
Hills Regulation, 1896, the Governor exercises the powers of a High Court for 
the purposes of the Code of Criminal Procedure and he has, under s. 41 of the 
Regulation, delegated such powers to the Commissioner of the Magwe Divi sion 
by Defence Department, Pulitizat Brauch, Notification No, 632, dated the 2ist 
December 1939, 

Por illicit manufacture ane posession of spiei to Uhe Chiu Wills, a person 
other than a" Chin "as defined ins. 243) of the Chin Hills Regulation should be 
tricd under the Excise Act and ant wader ie Regalation, Ifa person is found 
manufacturing liqtor, he need only be charged and convicted of one offence, 
for the offence of manufacture includes ihe'possession of the liquor manofactured, 

UM would be otherwise where (he accused was not found manufacturing 
but only in possession cf appazatus for manufacturing plas the article 
mannfactured, 

King-Emperor ¥. Mi Hiwa, LL R.12 Ran. 419; King-Estpercr v. Saw Duin 
1 ULB.R. (1904-06} Penal Code 1, referred to. 


















E Maung (Government Advocate) for the Crown. 


MosELy, J.—Tiie accuscd Yoo Ngoou, a Chinaman, 
was found guiliy by the Iicadquarters Magistrate of 
Falam, Chin Hills, of two offences under section 344 
of the Chin Hills Regulation, 1896, namely, manufacture 
of spirit and possession of one and a half quarts of 
spirit. He was sentenced to a fine of Rs. 100, or four 
weeks’ rigorous imprisonment, for the manufacture, and 
a fine of Rs. 50, or two wecks’ rigorous imprisonment 
for the possession of the spirit illegally manufactured. 


* Criminal Revision No. 65A of 194: from the order of Ure Headquarters 
Magistrate of Falam in Non-Chin Regular Trial No. 2 of 1949. 
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The first question to be considered in revision is 
whether the accused should have been tried of an 
offence under section 34A of the Regulation or of an 
offence under the Excise Act. 

Section 3 (1) of the Regulation lays down that it shall 
be deemed to be the only enactment which applies to any 
tract in the Chin Hills. But section 4 (1) provides that, 
sofar as regards persons other than Chins, the law in 
force in the Chin Hills shall, subject to the provisions 
of sub-sections (4) and (5), be the law for the lime being 
in force in Upper Burma 

Sub-section (4) enacts that section 4 and sections 
9, 16, 22, 23, 33 and 34 shall apply to all persons 
within the Chin Hills. 

Section 5 refers to civil proceedings and need not 
be considered here. 2 

Sub-section: (4) does not include section 34A,— 
which was only enacted in 1937 by the Chin Hills 
(Amendment) Regulation, 1937, Regulation No, VIII. 

Section 344 says : 

“ Whoever manufactures spirit in the Chin Hills, or possesses 
spirit manufactured in the Chin Hills, shall be punished, . . ., 
with rigorous imprisonment which may extend to one year or with 
fine ae 


Though the section begins with the word 


. “Whoever ”,:it is quite clear, in my opinion, ‘that that 


wording merely: refers to any person who commits an 
offence punishable under the Regulation : compare for 
example sections 28 and 29, which begin with the 
words “Any person.’’ Sections 23, 33 and 34 also 
begin with the word “ Whoever”, but it has been 
expressly enacted, as I have said, that these three 
sections, unlike section 34A, shall apply to all persons 
within the Chin Hills. 

~ “The law im force in“Upper Burma is the Excise Act, 
the Penal Code, and the Criminal Procedure Code, 


1941] RANGOON LAW REPORTS. 


subject to the provisions of the Burma (Frontier 
Districts) Criminal Justice Regulation, 1925 (enact- 
ments declared in force in Upper Burma, vide the 
Schedule to the Burma Laws Act XIII of 1898 at page 
1i2 of the Burma Code, volume I), The accused 
should have been convicted under the Excise Act. 

As regards the sentences, if it appeared that the 
liquor found was the product of the manufacture or 
distillation in question the accused need not have been 
charged with and convicted of two offences, for the 
offence of manufacture necessarily includes the posses- 
sion of the article manufactured. It would be other- 
wise where the accused was not found manufacturing 
but only in possession of apparatus for manufacturing 
plus the article manufactured. See King-Emperor v. 
Mi Hlwa (1) and King-Emperor v. Nga San Dun (2). 
In any event, the sum total of the fines imposed was 
not excessive, and did not offend against section 71 
Penal Code. 

The other question to be considered is whether this 
Court has the power to call for and examine proceed- 
ings from the Chin Hills in revision. I think that it is 
quite clear that this Court has no such power, whatever 
the nationality of the accused or the law under which 
he has been or should be tried. Section 10 of the 
Regulation, which is the only enactment which applies 
to the trial of any offence in the Chin Hills, says that 
for the purposes of the Code of Criminal Procedure, 
the Governor shall exercise the powers of a High 
Court. Section 41 provides that the Governor may, by 
notification in the Gazette, delegate to the Commis- 
sioner of any division in Upper Burma certain powers ; 
by Defence Department, Political Branch, Notification 
No, 633, dated the 21st December 1939, the powers 


(1) (1934) LL.R, 12 Ran. 419. (2) 1 U.B,R. (1904-06) Penal Code 1. 


Yoo Neoon. 


MesELY, J. 
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conferred on the Governor by the Regulation, including 
the right of exercising the powers of a High Couri 
under section 10, have been delegated te the Commis- 
sioner of the Magwe Division. 

It is evident, then, that the High Court in revision 
is the Court of the Commissioner of the Magwe 
Division. : 

Let the record be returned with these remarks. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


G. H. ASTELL v. ENG TAKE* 


Charges and offences, joinder of—lrregularilies in @ charge—Illegalily of irying 
plurality of offences—Three sels of offences in the course of three trausace 
tisns—Acts constituting same transacliou—Advance of moncy obtained by 
misrepresentation—Furlhey advances ou original misrepresentation—One 
offence of cheating—Penal Code, s. $45—Code of Criminal Procedure, ss. 234, 
239 (dj, 537. 

$.537 of the Code of Criminal Procedure deals with mere errors and 
irregularities in the charge, and not with illegalities such as trials for a plurality 
of offences in a manner not allowed by law. The provisions of s. 239 (d) cane 
not be combined with those of s, 234 so as to allow of three sets of offences 
committed in the course of three transactions or six offences in all being 
charged and tried together. 

Abdul Rahman vy. The King-Emperor, LL.R.5 Ran. 53 (P.C.) ; Babu Lal v. 
Emperor, [1938] 2 Cat. 295 (2.C,) ; Subrahmania Ayyar v, King-Emperor, LL.R. 
25 Mad. Gt (P.C.), referred to. 

Shapurji v. Emperor, 1.L R. 60 Bom, 148, dissented from. 

In order that a number of acts may be so connected:together as to form 
part of the same transaction community of purpose or design and continuity of 
action are essential elements. 

C. Venkatadri v. Emperor, L.L.R, 33 Mad. 502, referred to. 

Where the accused has obtained by a misrepresentation an advance under 
a contract and has obtained further advances on the strength of the original 
misrepresentation and in accordance-with the original agreement between the 
parties, the obtaining of the several sums of money forms part of the same 
transaction and constifttes but one offence of cheating. 





Paget for the applicant. 
Chan Hioon for the respondent. 


MosELy, J.—This is an application for revision of 
the order of the Sessions Judge passed in appeal order- 
ing a retrial of the accused T. Eng Take on the ground 
of misjoinder of charges. It is argued that there was 
no misjoinder and that the learned Sessions Judge 
should have disposed of the appeal on its merits. 





* Criminal Revision No. 131B of 1941 from the order of the Sessions Judge, 
Myaungmya, in Criminal Appeal No. 12 of 1941. 
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The accused was charged with and convicted of three 
offences of cheating. He was a head paddy broker 
working for the complainant Mr. Astell, the manager of 
a buying station of Messrs. Steel Brothers. 

The first charge was that on the 18th and 20th 
of March 1940 the accused cheated Mr. Astell by 
dishonestly inducing him to deliver Rs. 3,838 to him. 
The amount actually paid was Rs. 10,000 as an advance 
on a contract. It was paid in two instalments of 
Rs. 8,000 and Rs. 2,000, and Rs. 3,838 represents the 
value of the paddy still due on the contract. The 
cheating alleged was a false representation that the 
accused had already bought 8,500 baskets of paddy 
from four specified persoris, when he had in reality only 
bought paddy from two of them. 

The second charge was a similar one of cheating i in 
respect of a sum of Rs. 1,086-13 on the 21st@22nd and 
28th of March on another. contract. 

The third charge was one of cheating on the 26th of 
March in respect of a sum of Rs. 1,470-8 on a third 
contract by misrepresentations as to the amount of 
paddy bought from a single person. 

The learned Sessions Judge was‘of opinion that two 
distinct offences of cheating had been committed in 
respect of the first charge and three distinct offences in 
respect of the second charge.” 

What the complainant said in evidence was this: 
Before each contract was’ entered into the accused 
brought the written contracts ‘executed by the paddy 
owners themselves, called the jungle contracts,— 
showing the amount of paddy he had bought from them 
and the names and: addresses of the paddy owners. 
Then the contract between the complainant and the 
accused was made ‘and the accused was given what 
moneyhe required on that contract. Usually ‘at the 
time of signature he was advanced 20 per cent of the 
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value of the paddy which he said he had purchased ; 
but the agreement was that if he subsequently asked 
for more money than that to pay the paddy owners, it 
would be given. 

Cheating is defined (section 415 of the Code) as 
deceiving a person by fraudulently or dishonestly 
inducing the person so deceived to deliver any property 
to any person. 

It seems to me to be clear that there was only one 
initial misrepresentation in the case of each contract, 
and that at the time of the original misrepresentation 
the accused induced the complainant to give him the 
first instalment of the sum advanced on that contract, 
and also then and there induced him to later give him 
further instalments according to the original agreement. 

IL app. is to me to be impossible not to say that 
where the accused obtained further advances on the 
strengih of the original misrepresentation and in 
accordance with the original agreement between the 

_ parties, the obtaining of the several sums of money did 
not form part of the same transaction, or constitute one 
offence. It would, of course, have been quite different 
ifa further independent misrepresentation had been 
made by the accused when further advances were 
obtained, and if there had not been an agreement 
originally to pay such further sums of money as he 
might represent that he needed. 

I was of the same opinion in a similar case in the 
same Court,—Criminal Revision No. 176B of 1939—, 
which I am informed was quoted to the learned Judge. 

If I had held otherwise I should have agreed with 
the learned Sessions Judge that a retrial was necessary, 
for in my opinion section 537 of the Criminal Procedure 
Code deals with mere errors and irregularities in the 
charge, and not with -illegalities such as trials for a 
plurality of offences in a manner not allowed by law. 
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The learned Sessions Judge has quoted some of the 
decisions on the subject of misjoinder, including of 
course the leading case on the subject Subrahmania 
Ayyar v. King-Emperor (1), a decision of their Lord- 
ships of the Privy Council. 

I must dissent with respect from the view taken 
(obiter) in Shapurji Sorabji v. Emperor (2). 
It was said there : 


“Tt was held by the Privy Council in N. A. Subrahmania Iyer 
v. King-Emperor (1) that where an accused was charged on 
an indictment alleging forty-one acts extending over a 
period of two years the trial was plainly prohibited by 
the Code and illegal, and that the conviction must be set aside. 
It has usually been held on the authority of this case that 
where there has been misjoinder of charges of this kind the 
whole trial is vitiated and the conviction must be set aside quite 
apart from any questicn of prejudice to the accused. As I pointed 
out recently in Emperor v. Krishnaji Dange (3) it is not 
altogether clear from the language used by their Lordships that 
they intended to go so far asthat. Ina later case, Abdul Rahman v. 
The King-Emperor (4) Subrahinania Iyer's case was referred to and 
distinguished on the ground that the procedure adopted was one 
which the Code positively prohibited and it was possible that it 
might have worked actual injustice to the accused, On the 
authority of this later case il has been held in Ramaraja Tevan, 
In re (5) ‘that section 537 of the Criminal Procedure Code 
affords no real ground for the assumption that, if a mandatory 
provision of the Code is infringed in framing the charge, the Court 
must of necessity be held to have failed in administering justice 
to the accused, and the impugned procedure must be one that is 
not only prohibited by the Code but also works an actual injustice 


to the accused.’ ” 
A later decision of their Lordships of the Privy 


Council is Babu Lal Choukkani v. Emperor (6). That 
was a case where a number of persons were charged. 





(1) (1901) LL.R, 25 Mad. 61.. (4) (1926) LLL.R. 5 Ran. 53 ; 54 LA. 96, 
(2) (1935) LL.R. 60 Bom. 148, 159. {5) (1930), LL.R. 53 Mad: 937. 
(3) 34 Bom, L.R, 580. (6) [1938] 2 Cal. 295. 
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with theft of electricity over a period nearly extending 
to one year. A single charge was framed against each 
person. It was remarked by their Lordships that the 
offences did not constilute a single continuing offence ; 
they were separate offences committed on particular 
daies and should have been separately charged. Their 
Lordships felt that the form of the charge was most 
irregular and regrettable and one which should be 
avoided. But they could not regard this objection as 
one which in the circumstances of this case should 
receive effect, especially because they agreed with the 
High Court that no injustice was inflicted on the 
appellants. There wasno miscarriage of justice. In 
addition the irregularity was such as could be, and was, 
cured under sections 225 and 537 by the finding that 
the accused had not been prejudiced. 

That was the case, however, in which only an 
irregularity in the charge was concerned (really nothing 
more than an irregularity in the form of the charge), 
and not a disobedience of a mandatory regulation as to 
the mode or subject matter of the trial. 

Abdul Rahman (1) too was concerned with a mere 
irregularity, —there in the mode of recording 
depositions. 

In the present case if the taking: of the subsequent 
advances had constituted separate and distinct offences 
of cheating something more would have been concerned 
than in Babu Lal Choukhani v. Emperor (2). The 
provisions of section 239 (d) cannot be combined with 
those of section 234 so as to allow of three sets of 
offences committed in the course of three transactions 
or six offences in all being charged and tried together. 
Had such an illegality been committed, I should have 





(1) (1926) LLL.R, 5 Ran. 53 ;541.4.906. (2) [1938] 2 Cal, 295, 
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been constrained to hold on the authority of Subrah- 
mania Ayyar (1) that the trial must be bad. Such 
procedure is prohibited because it is likely to work 
injustice in the majority of cases, and itis unnecessary 
therefore to consider whether it in fact causes injustice 
in any particular instance. 

The view of the law taken in Shapurji Sorabji v. 
Emperor (2) was obiter, for the Court held that an 
injustice might have occurred and set aside the trial, 
As was remarked there, when you have evidence called 
to prove the commission of offences extending over 
along period, and you have a joinder of charges 
prohibited by the Jaw of procedure, it is always 
extremely difficult to feel confident that the accused 
has not been prejudiced. 

The leatned Sessions Judge quoted Choragudi 
Venkatadri and others v. Emperor (3) on what consti- 
tutes the same transaction. It was said there that in 
order that a number of acts may be so connected 
together as to form part of the same transaction 
community of purpose or design and continuity of 
action are essential elements. To constitute community 
of purpose, the mere existence of some general purpose 
or design will not be sufficient. The purpose in view 
must be something particular and definite. There is 
no continuity of action where each actis a completed 
act in itself and the original design accomplished so 
far as that act is concerned. 

That case, however, dealt with a number of 
disconnected acts of misappropriation, each complete in 
itself, extending over a very lengthy period. Small 
sums were misappropriated from many persons. 

In the present case the purpose was particular and 
definite and there was continuity of action, for the first 


(1) (1901) E.L.R.25 Mad.61. (2) (1935) LL.R, 60 Bom, 148, 159. 
(3) (1910) LL.R. 33 Mad. 502. 
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advances were not intended to be the only advances 
to be made on cach contract. These wee not a 
recurring series of similar transactions but according 
to the ordinary use oi language and common sense all 
the advances made o« cach contract were part of the 
same transaction. 

In my opinion theietors section 235 of the Crimiai 
Procedure Code applied and. the trial was legal. 

It will be directed in revision that the orde: of 
remand be set aside and that the Sessions Judge 
dispose of this appeal on the merits. 
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CRIMINAL REVISION. 


Before Sir Eruest H, Goodman Roberts, Ki. Chief fustice, aint 
Mr. Justice Dunklex, 





A. H. GHANDHI v. THE KING. 


Exfunction of passage from gudgn cul of lower Courl—High Centt alone has 
fower to crder—Jurisdiction te te exercised with care—Expiantion by 
Sessions Judge—lucomplete judgment of magistratc—Appellale proceedings 
vitiatea—Prejudice fe atcused—Act accidental or inteutional—One 
evidentiary fact, a serics—Proximily of timc—Act of same specific kind— 
Case af arson—Previons fransaction—No criminal charge  pessible— 
Conviction on madmusible cvidence—Remaining admissible cedeuce-— 
Revisional Court's powe: —Evideuce Act, ss, &, 11, 14, 13 —Ci de of Criminal 
Preecdure, s. 5614. 

Under. 561A of the Code of Criminal Procedure, the High Court has 
Power to order the expunction of irrelevant and scandalous remarks from a 
judgment of a lower Court. The jurisdiction is of an extraordinary nature 
and has to be exercised with great care and caution. The passage to be 
expunged must amount to an abus¢ of the process of a Court and also be 
irselevant to the points at issue before the Court. No Court except the High 
Court has power to order such expunction 

Ju the matter of Daly, 1L.R. 9 Lah. 269 ; P, Bauerjiv Bhuttacharji, LLR. 
49 All, 254, referred to. 

if a Sessions Judge hears an appeal on an incomplete copy of the 
magistrate’s judgment trom which a passage has tren expunged al his 
instance, the appellaie proceedings are vitiated and must be set aside. It is 
an illegal assumption of authority on the part of the Sessions Judge and the 
irrebullable presumption arises that the accused must have been prejudiced. 
thereby. 

Babu Lat y, Emperor, [1938] 2 Cal. 295 (P.C.}; Subrahmania Avyar v. King- 
Emperor, L.L.R. 25 Mad. 61 (P.C.), referred to. 

Under s. 15 of the Evidence Act evidence of a single act is admissible in 
the sense that one evidentiary fact can forin a series, within the meaning of 
the section, with the fact to be proved. The question of proximity of time of 
the act or acts tendered affects the weight to be given to the evidentiary facts 
and not their admissibilily. The essential point is that the act or acts of 
which evidence is tendered must be of the seme specific kind as that in 
question. 

Amrita Lal v. Emperor, L.L.R. 42 Cat. 957 ; Emperor v, Panchu Das, 1.U.R. 
47 Cal. 671 ; The King v, Bond, (1906) 2 K.B. 389 ; The Ouceu v. Rhodes, {1$89) 





* Criminal Revision No. 176B of 1941 from the order of the Sessions 
Court of Insein in Cr. Appeal No. 315 of 1940 and from the order of the Second 
Additional Special Power Magistrate of Insein in Cr. Reg. Trial No, 87 of 


1940, 
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1 Q.B.77 ; Rev v. drimstroug, 38 TLR. 6313 Rex v. Baird, 84 LY, K B.D. 
1785, referred to. 

S. 14 of the Exidence Aci applies lo cascs where a particular act is more 
or Jess criminal or culpable according to the slate of mind or feeling of the 
person who cogs it, not io cases where the question of guilt or inmxence 
depends upon aciual Ss. 8 and {1 have no bearing on the matter 

Emperor vy. Atdil Wahid Khait, LR. 34 Ail, 93, referred to, 

When a revisiona! Court holes that in decici 
the lower Courts have taken inty consid 
incumbent on {he vevisional Court tou sa 
which the lower Courts could properls (ake intu consideraiion, is sul 
establish as against the accused proof of his guili bey ond 


















Ba Hawn tor the applicant. A Sessions Judge 
no power te order the expunction of any passage { 
the judgment of a lower Cowl. Formerly, it was 
thought by some Courts that even the High Court did 
not have this power King- Eanperor ve C. Dui (3). 
The matter was sct at rest in 1923 by the introduction 
of s. 561A of the Code of Criminal Procedure. The 
new section explains that the High Court has inherent 
power to order the expunction of any objectionable 
matter from the judgment of a subordinate Court. 
Panchanan Banerjeev. Upendra Nath Bhattachayji (2), 

The Sessions Judge has directed the expunction of 
certain remarks from the judgment of the trial C 
and this has disabled him from weighing the evidence 
in thiscase evenly. The expunged remarks are greail 
in favour of the applicant, especially in a case like thi 
where the whole conviction is based upon ciz 
slantial evidence. 

The trial Magistrate has made it clear that 
conviction of the applicant is based mainly, if 
solely, on the evidence that the applicant 
obtained a substantial sum of money from an Insu 
Company in respect of a stock of timber which ve 
burnt, This fact is sought to be adraitied under 
s. 15 of the Evidence Act. Before s. 15 can be called 


























{1} 1 LL.R. 44 All. 402. (2) LDR. 49 All. 254. 
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al in aid, it must be established by evidence @linnde that 
the accused has done an act which connects him with 
Tae kine. the charge. When that is established, and the question 
that remains to be decided is whether the act is 
accidental or intentional or done with the particular 
knowledge or intention, then and then only can 
evidence of other similar occurrences which form part 
of a series be let in. Amrita Lal v, King-Emperor (1). 
“When the fact that-the prisoner having done the 
thing charged is proved and the only remaining 
question is whether ai the time he did it, he had guilty 
knowledge of the quality of his act, or acted under a 
mistake, evidence of the class received must be 
admissible.” Regina v. Francis (2). : 
, 5. 15 does not apply where the question of guilt or 
innocence depends upon actual facts and not upon the 
state of a man’s mind or feeling. King-Emperor v. 
Abdul Wahib Khan (3) ; King-Emperor v. Panchu 
Dass (4). 
Under s. 15, the act or acts sought to be proved 
must be similar to the act in question Rex v. Baird (5). 
In Regina v. Gray (6)—which is the basis of illustration 
(a) to s. 15—the nature of the previous fires had not been 
proved and in the last fire for which Gray was indicted, 
it was proved that Gray made all necessary arrange- 
ments to cause the fire. There was evidence- to 
connect Gray with the last fire. In this case, the 1932 
claim in respect of the fire was not a fraudulent one. 
The Insurance Companies concerned inquired into the 
cause of the fire and admitted the applicant’s claim. 
Under s. 15, the act in question must form part of 
a series of acts. One prior similar occurrence will not 


GHANDHE 





it) LL.R. 42 Cal. 957. (4) LL.R. 47 Cal, 671, 680. 
(2) (1874) 43 L.-T. 97,98: (5) 84 LJ. KB, 1785. 
(3) LL.R. 34 AIL, 93, 95. (6) 4 F. & P1102. 
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in general be admissible as evidence of a series. Raw 
v. Rodley (1). Moreover, there must be some 
proximity in time between ihe act in question and the 
act or acts sought to be proved. See Anita Lal y. 
King-Emperor (ante) ; Regina v. Rhodes (2). 

In the present case, evidence of the previous fire ix 
1932 was admitted for the purpose of showing that the 
character of the applicant is such that he is a person 
likely to commit the offenee with which be is usw 
chaiged. This is plainly contrary to all principles of 
cuiminal law. Reject this evidence, and there is po 

case against the applicant. 


Chan Htoon for 
Crown rests on tbe cy 





é 







Crown: The case for 
ence of one Kasi Nath and 
evidence of the prev fire. This witness has be 
believed by the Sessiens Court, and ie a B 
proceeding, Uus Court should not ‘Gatuels a finding of 
fact. 

Though the Sessions Judge had no power to order 
tie expunction of any remarks from the judgment of a 
Srbordinate Court, this fact alone should not vitiate the 
whole proceedings. This defect is curable uncer 
s. 537 of the Code of Criminal Procedure. 

The evidence of the previous fires is adm 
under s. 15, and Gray's case, on which the trial ma 
trate’ relied is very similar to the presen! case, The 
fact tt the previous fire took place some time oe 
does not prevent it from being admitted in the Le rese 
cases The King v. Sarah Whiley and Anse Haines (3). 
See also s. 14. 
















Ropertrs, C.J. and Dunx.ey, J.--This is an apptica- 
{ion in revision, under the provisions of scction 439 
of the Code of Criminal Procedure, by Amritlal 


(fy (4913) 3 KB. 468, 472. (2) (1898) 1.0.8. 77, 80, 
(3) 2 Leach 983, 985 ; 168 E.R, 589. 
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Harjivandas Gandhi, by which we are asked to set aside 
the conviction and sentence of the applicant and to 
set him at liberty. 

The applicant and one Joshi were tried together by 
the Second Additional Special Power Magistrate of 
Insein (Criminal Regular No. 57 of 1940) on a charge 
of arson, under section 436 of the Penal Codc, and 
were both convicted and each was sentenced to undergo 
rigorous imprisonment for a term of four years. On 
appeal by them to the Court of Session, Insein 
(Criminal Appeal No. 315 of 1940}, Joshi was acquitted, 
but the conviction of the applicant was altered to one 
of abetment of arson, under section 436, read with 
section 109, of the Penal Code, and the sentence was 
maintained. 

The applicant was the principal share-holder. and 
managing director of the Burma Soap Company, 
Limited, which had a factory for the manufacture of 
soap at Bauktaw, one of the suburbs of Rangoon. The 
co-accused Joshi was the manager of the factory. 
Both the applicant and Joshi lived at a short distance 
from the factory. 

Three insurances were effected by the Burma Soap 
Company with the National Fire and General Insurance 
Company, Limited, on the 17th February, 1940, with 
respect to this soap factory at Bauktaw, the building 
being insured for Rs. 10,000, the machinery and plant 
for Rs. 37,500, and the stocks of oils, fats, chemicals 
and other materials for Rs. 30,000. There has been no 
suggestion at any stage of the trial that either insurance 
was effected for a sum in excess of the true value of 
the property covered thereby. 

The factory was burnt down in the early hours of 
the 12th April, 1940, the fire being discovered ai about 
2am. There appears to have been a suspicion from 
the very beginning that this fire was not accidental ; but 
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the investigation was at first dilatory and perfunctory, 
alihough, as the Ma pony has remarked in his judg- 
roent, the inve i 5 CE = SSeS excess - 





olice station offeur S. Robtusos, 


in wriling on ihe aflernoon of 







compelied Jo: é 
the 12th April, was used as a first infoinration report. 
U Yiu, Inspector of the Cr al Tuvestigation Depart- 
ment, took us the investigation on the morning of 
the 13il April and was responsible for the whole 
investigation and for sending the case up for trial. 

lor the prosecution emphasis was laid on the fact 
thal the divwae whoa was on pight duly at the factory 
during (beast of the fL-42d1 April has disappeared, 
amd the dial Masistiah wes asked te tufer, whieh he 
did, a suspicions cheunmtanes agaiusl (he two accused 
on thisaccoun! Mis therefore convenient to observe 
at this stage thal U Tin in his evidence stated that this 
durwan did wot disappear until the {5th April, and, 
consequently, the police had ample time before then to 
take his statement and/or to take him into custody, as 
quile clearly ticy ought lo have done if there was any 
suspicion that this fire was intentionally caused. 

Joshi wasatresicd on the 1706 April, The applicant 
Was areesfed Gu the 27@{h April, bat was immediately 
released on bail Vhe case against the two accused 
was seni up te the Second Additional Maxistrate for 
trial onthe Ist May. Joshiapplicd to the Magistrate 
for dul, but bail was refused, and, consequently, he 
niade an apphecuiion ta the learned Sessions Judge of 
Insep:, and was released on bail by the order of the 
learmed Sessions Judge, dated the 11th May, 1940. 

Ni is, unfortunately, necessary for us to make some 
reférence to {he contents of this order, as it is intimately 
conncelod wilh the subsequent errors committed by 
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the learned Sessions Judge. In the course of this 
order granting bail the learned Sessions Judge made 
a number of unnecessarily strong obscrvations, which 
must have carried great weight with the irial Magistrate. 
He said that the grant of bail in a non-bailable case is 
the rule and refusal is the exception, although the case 
against Joshi, which he was considering, was a case in 
which the charge made was punishable with transpor- 
tation for life, and therefore this observation was directly 
opposed to the decision of a Full Bench of this Court 
in King-Emperor v. Nga San Htwa and others (1). He 
further said thal the District Magistrate was ill-advised 
in opposing this application for bail, and yct in view of 
the ruling in Nga San Htwa's case he was bound to 
oppose it as the offence was punishable with transpor- 
tation for life. Thirdly, he said that no sufficient 
grounds appeared, on the materials placed before him, 
for believing that the applicant was guilty ef the offence 
with which he was charged. 

In the original list of witnesses cited with the charge 
sheet fourteen wilncsses were ciled for the prosecution, 
but, on the 6th July a list of twenty-four more witnesses 
were cited, and the Magistrate was asked to permit 
them to be examined for the prosecution. Naturally, 
the Magistrate gave his permission. Some of these 
witnesses were examined ; about half of them were 
waived, and several of those who were waived were 
examined as witnesses for the defence. The name of 
the witness, Kasinath, to whose evidence reference will 
have to be made, occurs at the head of this additional 
list. © ) - 

The trial made slow progress, owingm ain ly to the 
difficulty of obtaining an interpreter to examine the 
Chittagonian witnesses, but ultimately, on the 21st 





(1} (1927) LUR. 5 Ran. 276. 
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December, 1940, in a careful and well-considered 
judgment, for which (although we feel bound to differ 
from his conclusions) the Magistrate deserves commen- 
dation, both accused were convicted. 

An appeal was filed in the Court of Session on the 
23rd December, and was admitted by the learned 
Sessions Judge for hearing on the 3rd January, 1941. 
Then, on the {st January, that is, on a day when the 
Court was closed, without any intimation to anyone of 
his intention to pass such an order, the learned Sessions 
Judge * * * taking exception to a paragraph in the 
Magistrate’s judgment which he thought reflected on 
himself, ordered the Magistrate to expunge imme- 
diately this paragraph from his judgment, and to recall 
all copies of the judgment which had been issued to 
any Court or person and ito issue fresh copies from 
which the offending paragraph had been omitted, 

In this order the learned Sessions Judge has failed 
to mention by what provision of the Jaw he considered 
himself authorized to direct the expunction of the 
passage from the Magistrate’s judgment ; and naturally 
so, because there is no provision of the law which gives 
to a Sessions Judge, or to any other Court, such a wide 
authority. 5 

In the course of his order the learned Sessions 
Judge observed that the Magistrate was subordinate to 
the Sessions, Court, an observation which is contrary 
to the express’ provisions of section 17 (5) of the Code 
of Criminal Procedure. 

“ # * “The expurgated judgment became a false 
document in that it was not a true record of the 
Mayistrate’s proceedings ; but it is all that the learned 
Seasions Judge intended should be. available for the 
purpose of (he appeal before himself, or to.the High 
Court if a subsequent application in revision was made: 
Plainly this was very wrong. 
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Prior to the enactment of section 561-A of the 
Code of Criminal Procedure in 1923, it was cven 
doubted whether a High Court had power to order the 
expunction of irrelevant and scandalous remarks from 
a judgment of a lower Court [see Emperor v. C. Dusit 
(1)], although some High Couris considered that they 
had such power,, basing their authority on the gcucral 
powers of superintendence of all subordinate Courts 
conferred by section 107 of the Government of India 
Act. It is, however, now settled Jaw that the High 
Courts have such power under section 561-A, but only 
when the passage objected to amounts to “an abuse of 
the process of a Court” and never when il is relevant 
to the points at issue beforethe Court. See Panchanan 
Banerji v. Upendra Nath Bhattacharji (2) and In the 
matter of H. Daly and others (3). But, as Tek Chand J, 
remarked in the latter case, this jurisdiction is of an 
extraordinary nature and has to be exercised with 
great care and caution. A Sessions Judge has never 
possessed any such authority, * * ™ and we should 
have thought that common sense would have told him 
that either the Crown or the accused were hound te he 
prejudiced by expunging this passage hom tlie Mayis- 
trate’s judgment, and that, therefore, before taking any 
such action as he did take, it was necessary to issue 
notice to both sides and to hear what they had to say. 
Had ihe learned Sessions Judge adopted this very 
ordinary practice he would no doubt have been 
apprised by learned counsel of what was the correct 
view of the law and this mistake would not have been 
made. 

Fortunately, although the learned Sessions Judge 
seems to have taken all possible precautions to prevent 








(1) (1922) LL.R. 44 All. 401, (2) (1926) LL.R. 49 All. 254. 
(3) (1927) LLL.R. 9 Lah, 269. 
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this offending paragraph of the Magistrate’s judgment 
being known to anyone, the applicant secured an 
unexpurgated copy of the judgment and declined to 
return itto the Magistrate, and therefore we know what 
that passage is. It reads as follows : 

“The case therefore siands as it wes before the Sessions Court 

atthe time of granting bail. The Sessions Court was of opinion 
that there were only grounds of suspicion. With all due respect 
to the Sessicns Court, whcse opinion this Court is not bound by, 
I shall now proceed to recipilulate the circumstinces found 
against the accused in my discussion of the various items.” 
We do not find anyifing in this passage to which 
a reasonable person could take the least objection, and 
we fail entirely 1o understand what was the learned 
Sessions Judge’s objection thereto. The Magistrate 
had remarked that the only witnesses whose testimony 
was of any use to the prosecution case were the 
witnesses whose statements to the police were before 
the learned Sessions Judge atthe time when he granted 
bail to Joshi, and in view of the strong remarks made 
by the learned Sessions Judge in granting bail, to which 
‘we have’ already referred, it is not surprising that the 
Magistrate thought it necessary to make some comment 
on this matter in his judgment ; and, of course, there 
was no impropriety in his doing so for he was not 
bound by any opinion expressed by the Sessions Court 
in its order granting bail. 

We therefore now direct that this paragraph shall 
be restored to its proper place in the Magistrate’s 
judgment. However, the result of this order of the 
Ist January, 1941, of the learned Sessions Judge was 
that he heard the appeal on an incomplete copy of the 
Magistrate's judgment, and therefore, in our view, the 
appeal was not heard at all. The learned Government 
Advocate does not. seek to uphold the action of the 
learned Sessions Judge in expunging this passage from 
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the Magistrate’s judgment, but says that it is merely an 
irregularity which is curable under the provisions of 
section 537 of the Code of Criminal Procedure. We 
are unable to accede to this view. It was clearly an 
assumption of authority which was not conferred on the 
Sessions Judge by the Code of Criminal Procedure, 
and therefore was an illegality, and the irrebuttable 
presumption arises that the accused must have been 
prejudiced thereby. See Subrahmania Ayyar v. King- 
Emperor (1) and Babu Lal Choukhani v. Enzperor (2). 
The appellants ex secessitale must have been prejudiced 
by their appeals being considered on an expurgated 
copy of the Magistrate’s judgment, and when the 
passage itself is read it is clear that it was favourable to. 
thé appellants and could form the basis of considerable 
argument on their behalf, and therefore prejudice in 
fact is also established. At the very least, in this. 
application in revision we should have to hoid that the 
appellate proceedings before the Sessions Court of 
Insein were vitiated and must be set aside, and that a 
re-hearing of the appeal before another Sessions Judge 
must be ordered. But on other points which have 
been presented to us in argument on behalf of the 
applicant we are clear that the conviction of the 
applicant cannot, in any event, stand, and we therefore 
now proceed to deal with these points. 

At the trial, evidence was sought to be iniroduced 
by the prosecution that the applicant was: also the 
principal share-holder in a company known as the 
Burma Timber Company, Limited, that this company 
had a fire on its premises in the year 1932, and in 
consequence of this fire the New India Assurance 
Company, Limited, paid to the Burma Timber 
Company a sum of Rs. 51,290-12 on a fire insurance 





(1} (1901) LLAR.25 Mad. 61,97 (P.C.}. (2) {1938} 2 Cal. 295, 304 {P.C.)- 


1944] RANGOON LAW REPORTS. 


policy for Rs. 90,000. It is desirable to set out two 
further facts in connection with this insurance, namely, 
first, that the insurance was taken out in 1930, and, 
secondly, that, although investigation was made afier 
the fire, there was no reason to suspect that the fire was 
intentionally caused and no question ever arose of 
the claim being fraudulent. Learned counsel for the 
applicant objected to the admission of this evidence at 
the tial, but it was admitted by the Magistrate under 
the provisions of section 15 of the Evidence Act, which 
reads as follows : 


“ When there is a question whether an act was accidental or 
intentional * * * the factthat such act formed part cf a series 
of similar occurrences in each of which the person doing the act 
was concerned is relevant.” 


In regard to both these facts, that is, the fact to be 
proved that the fire at the soap factory was an 
intentional fire, and the evidentiary fact regarding the 
fire at the Burma Timber Company’s mill, the applicant 
was concerned because he was the principal share-holder 
in both companies. Before us objection on behalf of 
the applicant to the admissibility of this evidence under 
section 15 has been taken on two grounds, namely, (1) 
that a single act cannot form a series with the act which 
is the subject of the charge, and (2) that in order to 
form a series there must be a nexus, between the fact 
to be proved and the evidentiary fact, of proximity of 
time and similatity of the acts ; that is, they must be so 
connected with one another as to authorize a reasonable 
inference of the systematic pursuit of the same criminal 
object. 

Seeing that the first two illustrations to section 15 
are taken from. decisions of the English Courts, it is 
clear that section 15 Iays down neither more nor Jess 
than the English law of evidence on this subject and, 
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1941 consequently, in applying this section we are entitled, 
Guaxom and in fact ought, to refer to English decisions. 

Tae Ke. As regards the point that one evidentiary fact 

Rosrrts, cannot form a series with the fact to be proved, the 

moet cases of The King v. Bond (1) and Rex v. Armstrong (2) 

show that evidence of a single act is admissible and 

that in this sense one evidentiary fact can form a series, 

within the meaning of the section, with the fact to be 

proved. It was, no deubt, held in Amrita Lal Hazra 

and others v. Emperor (3) that the acts tendered must 

have been proximate in time to that in question, but 

the decision in The Que:n v. Rhodes {4) shows that 

this question of proximity of time goes rather to the 

weight to be given to the evidentiary facts than to their 

admissibility. It is, however, plain from all the 

decisions that the acts of which evidence is tendered 

must be of the same specific kind as that in question. 

Amrita Lal Hazra’s case (3) is authority for this 

proposition. Further authority is to be found in 

Enrperor v. Panchwu Das (5) and in Rev v. Baird (6). 

This last case is particularly apposite to the question 

now before us. Baird was charged with obtaining 

credit by fraud and evidence was given of two previous 

occasions on which he had_obtained credit and had not 

paid. Il was held by the Court of Criminal Appeal 

that the evidence was inadmissible as these two 

transactions could not properly have been the subject 

of a criminal charge and therefore they were not 

transactions of a similar nature with the transaction in 

question. ‘This is exactly the case here. As we have 

already pointed out, the evidence led by the prosecution 

shows that when the claim made by the Burma Timber 

Company was preferred and an investigation made it 


(1) (1906) 2 K.B. 389 (4) (1889) 1 Q.B. 77, ia 
(2) 38 T.L.R, 631. {5) (1920) LL.R. 47:Cal, 671, 692. 
{3) (1915) LLL.R. 42 Cal. 957,998. - (6) (1915) 84LJ., K.B.D. 1785, - 
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was disputed solely on the ground of amouni, and no 1948 
element of fraud could be aileged after careful inquiry, Guanpxi 
and hence that transaction could not have formed the ‘ae kine. 
subject of any criminal charge, and was not @ goose, 
transaction similar to the fire at the soap works which | CJ. and ; 
has formed the subject of a charge of arson. Hence are 
this evidence was inadmissible under the provisions of 
section 15 of the Evidence Act, and was wrongly 
admitted at the trial. 

The learned Government Advocate has contended 
that if this evidence is not admissible under section 15, 
it-must be admissible under section 14, but that 
contention is clearly wrong. Section “14 refers {o 
evidence of facts showing the existence of a state of 
mind, and explanation I to the section lays down that a 
fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists 
in reference to the particular matter in question ; and 
hence evidence regarding what occurred in the year 
1932 could net be admissible under that section. 
Section 14 of the Evidence Act applies only to cases 
where a particular act is more or less criminal or 
culpable according to the state of mind or feeling of 
the person who does it, not to cases where the 
guestion of guilt or innocence depends upon actual 
facts, as it does at a trial for the offenc2 of arson. Sée 
Emperor v. Abdul Wahid Khaw \1). 

Reference has also been made to sections 8 and i1 
of the Evidence Act. This evidence could not be 
relevant as evidence of motive or preparation, and it 
could not be relevant as evidence of conduct because 
it is not conduct in reference to the proceeding before 
the Court or to any fact in issue therein. It could not 
be admissible under section 11, which says that facts 


(1) (1911) .L.R. 34 All, 93, 95. 
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not otherwise relevant are relevant if by themselves or 
in connection with other facts they make the existence 
or non-existence of any fact in issue or relevant fact 
highly probable or improbable. We are unable to 
understand how it can be said thata bona fide claim 
made in 1932 by one company in which the applicant 
was interested could be said to make probable the 
allegation that he deliberately set fire in 1940 to the 
property of another company in which he was interested. 
We must therefore hold that this evidence regarding 
the previous fire at the Burma Timber Company’s mill 
was wrongly admitted by the Magistrate. 

Further evidence led by the prosecution to which 
objection has been taken is evidence to prove that the 
claim made by the Burma Soap Company after the fire 
was an excessive claim. The Magistrate reviewed the 
evidence on this point and came to the conclusion that 
the claim made was not excessive. His finding on this 
point was not accepted by the learned Sessions Judge 
in his appellate judgment, although he gave no reasons 
for differing from the Magistrate. In our opinion, this 
evidence also was inadmissible. If it was admissible at 
all, it could be admissible only under section 11, and 
the connection between an excessive claim against an 
insurance company made by an insurer after a fire 
has occurred and the allegation that the fire was 
intentionally caused, is not apparent to us. 

The learned Government Advocate has then 
strenuously urged that, although we hold that these 
parts of the prosecution evidence were inadmissible and 
cannot be taken into consideration we, sitting as a 
Court of revision, should decline to enter into questions 
of fact and we should accept the findings of fact of the 
lower Courts ; and he has quoted to us a number of cases 
in- which dicta-to this-effect have been made.. He has 
argued that if there is any admissible evidence on which 
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the conviction of the applicant could be based we ought en 
not to consider whether that evidence was sufficient or  G#ANDHE 
not. We are well aware of the rule to which the ve Kins 
learned Government Advocate has referred, but he has 
in this case endeavoured to stretch it to a dangerous 
extent. Whetaievisioual Court holds that in deciding 
on the guilt of the applicant the lower Courts have 
taken inte cousideration inadimisstble evidence, if 
plainly incueebeut on ihe revisional Court to satisf 
ilself that th. remaining evidence, which the lever 
Courts’ could proner take into consideratinn, is 
sufficient to establish as against the applicant proo! of 
his guilt beyoud reasonable doubt. 

The evidence lc by the prosecution was rig! 
summarized by the Masistiale ander ten heads. ‘Two 
of these we hase iohd ty be inadmissible eviderve 
AO briehielerenve te the others must now ke mac be 
see whether they cat: suppert a conviction. 


[Ox a considuratios of such evidence their La:d- 
ships held that the conviction could not be sustaineg 
and concluded as follows :] 


























The learn 2d Sessions Judge has convicled oR 
evidence y disregarded by the Magistrate. = 
Magistrate was, upon his showing, about to writc 
judgmen! discharging the applicant, when he was 
constrained te allow the inadmissible testimony as te 
the carlicr fire to Be admitted and to turn the scale 
favour of conviction. 

The coaviction of the applicant cannot therefore be 
sustained. Itis quashed accordingly and the applicant 
will be set at ltherty. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Mosely. 


THE KING v. PO NYEIN.* 


Theft and illegal gratification—Doubie conviction of the offender- Sentence for 
both offences—Peual Code, ss 215, 379, 


There is nothing illegal in the double conviction of the actual thief of 
moveable property who also takes an illegal gratification for its return to the 
owner, but it is only in exceptional cases that a more severe sentence should 
be passed for both offences than would have been inflicted for the theft alone. 

The wording of s. 215 of the Penal Code makes it apply in the majority of 
cases to offenders other than the actual thief, but a thief may offer to restore 
{he stolen property for a gratification and thereby render hinisclf fiable under 


that section, 

Emperor v. Mirkitara, U.L.R.46 Al, 915; The King v. Maung Hla Pe, 
{1941} Ran. 395 ; King-Emperar v. Nyan U, 2 U.B.R.43 ; Queen v. John Kins, 
Cox C.C., Vol.1, 36 ; Oucen-Empress y. Nga Tun Byun, (1893-1909) PJ. 226, 


teferred to, 
Kishan Singh v. King-Emferor, 1.12.50 All. 722 (P.C), distinguished. 


Queen-Empress +. Muhammad Ali, 1.L,R, 23 All. 81; Tweét Pe v. King- 
Eniperor, 4 L.B.R. 199, dissented from. 


G. R. Rajagopaul (for the Government Advocate} 
for the Crown. 


R. Basu for the respondent. 


MosELY, J.—This is an appeal by Government 
against the order of acquittal passed on appeal by the 
Sessions Judge, Myingyan, in the case of the respond- 
ent Po Nyein who-had been convicted of an offence 
under section 215 of the Penal Code and senténced 
in view of ten previous convictions to eighteen months’ 
rigorous imprisonment. ; 

The learned Sessions Judge said that Po Nyein had 
been charged alternatively with theft of two bullocks 
under section 379 of the Penal Code and with accept- 
ing a ransom under section 215 of the Penal Code ; 
there was no evidence against him, however, that he 





* Criminal Appeal No. 354 of 1941 from the order of the Sessions Judge of 
Myingyan in Criminal Appeal No. 255 of 1940, 
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had accepted tne ransom and he should have been 
convicted of the theft, as there was satisfactory evidence 
that after the co sed in his presence had accepted 
the ransom Po Nycie went and brought back the 
stolen animals. 

On thisthe learned Sessions Judge should clearly 
have altered the conviclion to ope nde: section 379 
of the Penal Code aid have maintained the sentence. 
The Judge, however, went on to say U Po Nyein 
had been alternatively charged under section 379, and 
not convicted under thal section, this was in effect 
an order of acquittal of an offence of theft, and he 
directed Po Nyein to be acquitted altogether, 

In The King v. Mauug Ala Pe aud three others (4)1 
dealt ina appeal by Governmen{ fiom an order of 
acquillal by the sane Judge with cxacily the same 
point, aud I thers pointed out that the learned Judge 
appeared te have bacu relying for the basis of his order 
on Kishan Singh v. Kiing-Eimperor (2), That was a case 
where it.was held that the High Court in revisicn had 
no power to convert a conviction for the lesser oflence 
of culpable homicide (which implied an acquitial on a 
charge of the greater offence of murder), into a convic- 
tion for murder, or thereon to enhatice the sentence. 

I went on to say that there wasan alternative charge 
as allowed by section 236 of the Criminal Procedure 
Code, and the trial Court could have convicted the 
aceused of either offence even if they had not been 
charged with it, as provided in section 237. In appeal 
the Appellate Court has power, vide section 423 (1) (6) 
“(2) to alter the finding, maintsining the sentence 
. . . 2) F quoted Lukhan Singh v. Emperor (3) 
where the previous cases oa the subject are dealt with 
and Kishan Singh’s case (2} distinguished. 


























(1) [1941] Ran, 395. (2) (£923) LL. 56 All. 722. 
(3) 33 Cr. LJ. 973. 
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and the appellant convicted of theft. He will be 
sentenced to eighteen months’ rigorous imprisonment 
under section 379, Penal Code. 

I bave been asked by the learned Government 
Advocate to consider the case of Twet Pe alias Shan 
Gale and San U vy. King-Emperor (1) where it was held 
by a Full Bench, Irwin J. dissenting, “that the actual 
thief is not liable to be convicted of ai offence under 
section 215 in respect of the property which he himself 
stole.” In Twet Pe’s case (1) several previous decisions 
of the Judicial Commissioner’s Court were cited, in 
which divergent views on the subject were cxpressed. 

This question is obifer here for there is no evidence 
that Po Nyein took or agreed to take any gratification, 
though no doubt the thief must have shared in the 
ransom. I am bound to say, however, that I do not 
consider that Twet Pe's case (1) was rightly decided. 
Tt followed Queen-Empress v. Muhanimad Ali (2), 
where it was said that section 215 was never intended 
to apply to the actual thief, but to someone in league 
with the thief who receives gratification on account of 
helping the owner to recover the stolen property, 
without at the same time using all the means in his 
power to cause the thief to be apprehended and convic- 
ted of the offence. Mulhanimad Ali'sicase (2), 1 may 
remark, has béen subsequently dissented from in 
Emperor v. Mukhiara (3). The correctness of the 
decision in Twet Pe's case (1) was doubted in King- 
Emperor v. Nyan U (4). 

It appears to me that Twet Pe’s case (1) wrongly 
quotes the view taken by the English Courts on a 
similar provision of English law, section 101 of 24 & 





(1) 4 L.BR. 199. {3) (1924) LL.B. 46 All. 915 
(2) (1900) LL R. 23 All. 81. {4} 2 U.BLR. 43, 
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25 Vict., ¢96, which is practically identical with Statute 
7 & 8 Geo. 4c. 29, s. 58, I see that in Queen v. John 
King (1844) (1) Tindal CJ. said that if the person 
taking the money had anything ts do with the 
commission of the theft itself, it would not be otherwise 
than corrupt to receive money for the restitution of the 
property. 
Secticn 215 of the Penal Code fs as folios 





“Whoever takes or agrees or consenis te Grke any sali-cation 
under pretence or on acecunt of helping any person io recover any 
moveable property of which he shali have been deprived by any 
offence punishable ender this Code, shal! unless he uses a!! means 
in his power to cause the offender to be apprehended and 
convicted of the offence, be punished with imprisonment of either 
description fora term which may extend to two years, or with 
fine, or with hoth.” 

It does not appear lo mc te be cerrect to say as 
Fox C.J. said in Lwel Pe’s case (2) that the section does 
not apply to the actual thief because he is uudei no 
legal obligation to bring himself tojustice, Ali that the 
section says is that the person who takes the gratification 
shall be punished unless he uses all means in his power 
to bring the actual thief to justice. No doubt the 
wording of the section makes it apply in the majority of 

ases to offenders other than the actual thicf. But 
cases may well occur, as was pointed oui by Aston J.C. 
in Quect-Empress v. Nga Tun By end Nga Maung 
(3), where a thief having stolen cattle without a view to 
obtain money by restoring them to the owner, may 
offer to restore them for a gratification merely because 
he knows that detection -is_ becoming imminent. 

ther cases occur where the! cattle-ihicf has ali along 
had no intention of aliogether depriving the owner of 
his property, but merely steals in order ‘to retuen the 





(1) Cox C.C., Vol. 1, 35, 37. @ 4 LB.R. 199. 
(2) (4895-1900) PJ. L.B. 226, 
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property when he has been paid something, and after 
such payment does return the cattle. 

I would agree, however, with the remark of Fox C.J. 
in Twet Pe’s case (i) that it could not have been 
intended ordinarily to make the thief liable to greater 
punishment because he takes money for restoring the 
property, if he does restore it, thereby bencfiting the 
owner. 

As Shaw J.C. said ia Nyaa. i” case (2) 


“the object of the Legislature in the clause ‘unless he uses all 
means in his power to cause the offender to be apprehended and 
convicted of the offence’ was to exempt from liability to punish- 
ment a person who is acting honestly, and not lo exempt the 
thief.” 


I am of opinion, therefore, that there is nothing 
illegal in the double conviction of the actual thief who 
also takes a gratification (sections 215 and 379), but it 
is only in exceptional cases that a more severe sentence 
should be passed for both offences than would have 
been inflicted for the theft alone. 








(1) 4 L.BR. 199. (2) 2U.B.R. 43. 
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CRIMINAL REVISION. 


Before Hr. Justice Mosely. 


RADHAMOHAMOG AND OTHERS 
VLA 


THE KING." 


Riolor Vehicles Act, Burita, s 1h~ Meiar Vehicles Rides 1955, 7, 24 (bj —Bseed 
Motor Vehicles Rules, 1935, s. 14, vr. 3, &—Conducte: not a person in charge 
of motor-onnibus—Cenductor not lable for excess aniutber of pass : 
or foot-board riders—Lin bility of cwner or driver—Loscihic entry vf p 
Kers in omnibus, 

Rule 24 (6) of the Burma Motor Vehicles Rules, 1915, does not trent ine 
conductor as a person in charge of a motor-omnibus, though in practice he is 
the person who attends to the nimber of passengers carried and the pice 
where they are allowed to ride For the offence of carrying any passengers on 
the foot-board the owner or the driver of the vehicle may be liable. 

The offence of carrying passengers in excess punishable under s, III, vr. 3 of 
the Burma Hired Moler Ve Liles of 1935 is not an act for which thé 
conductor is made responsible by rn 8 

A person io charge of a wedoranmibus is not responsible it persuns forerbls 
enter and ride on the fuot-board or inside in excess of the number of passengers 
allowed, Wf he (ries a prevent Ineny feom: doing so, 














Foucar for the applicants. 


MosgELy, J.—I am dealing here with three cases in 
revision, Nos, 2018, 202R and 203B of 1944, where 
three conductors of buses of the Rangoon Electric 
Coinpany were fined by the Honorary Magistrates, 
Inscin, for offences committed in that district against 
tule 24 (6), Burma Moter Vehicles Rules, 1935, and 
section IH, rule 3 of the Burma Hired Motor Vehicle 
Rules of 1935, rei ad with section 16 of the Motor 
Vehicles Act. 

It is clear that in all three cases these applications 
must be successful and the applicants acquitted on the 
simple ground that the magistrates refused to go ints 
the defences that the passengers carried i in excess and 








* Criminal Revisions Nos. 201B. to.203B. of 1941 from the orders of the 
Honorary Magistrates of Insein in summary trial Nos, 1538 of 1940 and 29 and 
30 of 1941. 
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fhe passengers carried on the foot-board contrary to 
the rule were soldiers from the Motor Transport 
Company who forcibly entered and rode on the buses 
though the conductors tried to prevent them. The 
magistrates refused to go into these defences because 
they thought they were no excuse, but it is obvious 
that for these offences to be committed they must be 
voluntarily committed. 

Mr. Foucar for the applicants has called my attention 
to the deficient provisions of the rules and Act under 
which these conductors were charged, and it is 
necessary to say something on that score. Rule 24 (8) 
of the Burma Motor Vehicles Rules of 1915 says that 
“the dviver or person in charge of a motor vehicle shill not 


carry any attendant or other person on the foot-board * * *,; 


provided that in the cise of a motor-omnibus the licensed 
conductor may be carried on the rear plattorm, footboard or step 
of the omnibus.” 

in other words, this rule does not treat the 
conductor as a person in charge of a motor-omnibus, . 
though in practice of course he is the person who 
attends to the number of passengers carried and the 
place where they are allowed to ride. 

Rule 3 of section Hi of the Burma Hired Motor 
Vehicles Rules of 1935 is as follows : 


“No omnibus shall carry passengers in excess of the number 
entered in the certificate of registration, except during hours 
notified by the registering authority.” 


I would note here that the letter filed from the 
District Superintendent of Police, Insein, of the 25th 
January, 1941, allowing buses in the Insein district to 
carry up to six excess passengers under certain 
conditions (from a date not specified), is irrelevant to 
these cases as in all of them the number of excess 
passengers carried was said to be greater than six. 
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The section of the Act prescribing the penalty is 
section 16, which says : 


“ Whoever contravenes any of the provisions of this Act, or 
any rule made thereunder, shall, if no other penrity is elsewhere 
provided, * * * be punishable with fine * * *.” 


The person to be prosecuted, it would seem, is the 
owner or person in charge of the motor vehicle, or, 
where the offence is one for breach of conditions 
imposed on the driver, then the driver, The words 
“ owner or person in charge" occur, I note, in sections 
3 and 6. 

It would seem that the drivers could have been 
prosecuted for the offences under rule 24 (0). As 
regards the offences under section III, rule 3, the Act 
itself does not indicate who it is that coniravenes that 
rule when the omnibus carrics passengers in excess. 
That is not onc of the acts for which the conductor is 
made responsible by section III, rule 8. Presumably 
the owner or person in charge is responsible. This 
duty is not laid upon the conductor by the rules, and 
he cannot therefore be said to have contravened the 
rules. 

It does not appear that these conductors had 
anything to gain by contravening the rules, and there 
was reason to believe the defences that the soldiers 
boarded the buses forcibly. The convictions are bad 
for neglect to consider the defences and because, for 
the reasons already detailed, the conductors cannot be 
held responsible for the offences. 

These applications will accordingly be allowed, the 
accused acquitted, and the fines, if paid, refunded to 
them. 
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CRIMINAL REVISION, 


Before Mr. Justice Mosely, 
MAUNG SHEIN v. THE KING." 


Investigation by police-officer—Direction of magistrate—Ingquiry into treeth or 
falsehood of complaint—Refort of police-officer and. statemcuts o rf persons 
examined—Report and statements, part of record of case—Righ! of accused 
fo inspection and copies—Code of Criminal Procedure, s. 202. 


If under s. 202 of the Code of Criminal Procedure a magistrate directs a 
police-officer to investigate into the truth or falsehood of a complaint, the 
report of such officer as well as the statements of the persons examined by him 
on which his report is based form part of the record of the case and the accused 
is entitled to have inspection and copies of both. 


Baidya Nath Singh vy. Muspratt, 1 LJk. 14 Cal. 141; Muthukumara Pillai 
y. Emperor, 32 Cr. LJ. 689, referred to. 


MoseELy, J.—The question referred is whether the 
accused is entitled to inspect the police papers forming 
the inquiry or investigation made by a police officer 
when so directed by a Magistrate under section 202 of 
the Code of Criminal Procedure. 

In the present case the Magistrate refused the 
request for inspection purporting to act in accordance 
with paragraph 1120 of the Courts Manual. The 
reference there, however, was clearly to the police 
papers mentioned in sections 162 and 172, Chapter 
XIV of the Code,—that is to say the statements of 
witnesses made to the police and the diary of the police 
officer recorded during the investigation under that 
chapter. The paragraph in the Courts Manual in 
question has no reference to the proceedings of a 
police officer ordered under section 202, which, comes 
in a later chapter, Chapter XVI, of the Code. 

.. It was held rightly in .Baidya Nath Singh. v. 
Musprait (1) that the report of the investigating police 





* Criminal Revision No. 2458 of 1941 arising out of Criminal Revision 
No. 70 of 1941 of the Sessions Court of Bassein from the order of the ath 
\Additional Magistrate, Bassein, in Cr. Trial No, 10 of 1941. 

(1) (1886} LL.R. 14 Cal. 141, 144, 
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officer is part of the record of a criminal case. That 
was followed in A. Muthukumara Pillaiv. Emperor (4) 
where it was also said correctly that there is no reason 
to refuse a copy of the report of the police to the 
accused. 

I will go further and say that there is also no reason 
to refuse a copy of the statements of the persons 
examined by the police officer on which his report is 
based, and which are often incorporated into his 
report so as to form part of it. Whether the record of 
the police officer refers or does not refer to these 
statements and whether the Magistrate passes his order 
of issue of process on these statements, or merely on 
the report of the police officer itself, it is clear that the 
police officer is relying on these statements and the 
magistrate ts relying on them too, and, in practice, the 
magistrate usually reads them as well as the report 
‘before he orders process to issue. 

I consider, therefore, that these statements also form 
part of the record as well as the report, and the accused 
should be allowed inspection, and, if so desired, a copy 
of both. 





(i) 32Gr, LJ, 689. 
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CRIMINAL REVISION. 


Before Mfr. Justice Mosely. 


HARI PRASAD anp OTHERS 
vw 
BAILIFF, SMALL CAUSES COURT, RANGOON.* 


Altackment of moveable property—Property wherever found-—Illegaltly of order 
—Property in possession of third party—Prohibitory order—Rangoon Snail 
Cause Court Recovery of Possession and Distress Riles, r. 64—Place and 
possession of property to le stated—Resistance to illegal attachmenl—Code 
of Cinil Procedure, O. 21. 


An order of the Court of Small Causes, Rangoon, to attach the property of 
the judgment debtor whether il is found in the possession of the judgment 
debtor or of a third party and wherever it is found, though within the 
jurisdiction of the Court, is nol contemplated by the Code of Civil Vrocedure 
and is entirely illegal, Property in the posscssion of third persons can only be 
attached by prohibitory order. Under the Distress Rules of the Court an 
applicant seeking to attach moveable property of the judgment debtor must 
state whether the property is in the possession of the judgment debtor or not, 
and the place where it is to be found. The warrant must follow the 
application. 

Resistance to illegal attachment is not an offence. 

€.C.Sen v, Oucen-Empress, 3 C.W.N, 605, referred to. 


K. C. Sanyal (with him J.-Ghosh) for the applicants. 
Respondent in person. 


MoseLy, J.—This is an application to quash the 
proceedings in Criminal Regular Trial No. 215 of 1941 
of the Court of the 5th Additional Magistrate, Rangoon, 
where the applicants were charged under section 353, 
and with section 353 read with section 114 of the Penal 
Code with resisting the bailiff of the Small Cause Court 
Rangoon in the discharge of his official duties,—that 
is to say the execution of a warrant of attachment. 

The proceedings were clearly irregular and illegal, 
and I am surprised that the learned Chief Judge should 
have issued the order complained of to the bailiff. 





* Criminal Revision No, 213B of 1941 arising out of Cr, Regular Trial 
No. 215 of 1941 of the Court of the 5th Additional Magistrate, Rangoon. 


2944] RANGOON LAW REPORTS. 


In execution of a decree against one Daw Sein, the 
decree-holder applied under Order XXI, Rule 43 for 
attachment by seizure of some films and cinemato- 
graphic apparatus in the possession of M. H. Bajaj, the 
agent of the judgment-debtor, at either No. 68, 30th 
Street, or Manck Mahal Theatre at the corner of 
Montgomery Street and Phayre Street. This warrant 
was issued on the Ist April, and the bailiff was unable 
to find the property at those addresses. Then, on the 
7th April, the decree-hoider filed an application with 
an affidavit in which he asked that the Court direct the 
bailiff to attach the films and machinery “ wherever 
they may be found within the local limits of the 
jurisdiction of the Court.” 

On this being granted the bailiff went to 12 Kokine 
Avenue, a film studio, which, | am informed by the 
applicants, belongs to M. H. Bajaj. The bailiff brought 
the previous warrant and, he now says (though that 
is not in evidence), that he also brought the order of 
the Judge. He was then resisted by M. H. Bajaj’s two 
‘sons and two durwans. 

It is hardly necessary to say that a roving commis- 
sion for seizure of property belonging to the judgment- 
debtor wherever it may be found is not contemplated 
by the Code and is entirely illegal. The order of the 
Judge,—jhe mercly wrote “granted " on the applica- 
tion)—amounts to an order to attach the property 
whether it is found in the possession of the judgment- 
debtor or of athird party and wherever it is found. 
Of course, property in the possession of third persons 
can only be attached by prohibitory order [Order XXI, 
Rule 46 (4) (iii)]. But taking the order on its best 
footing, and assuming that the Judge meant to direct 
that the property sliould be attached by actual seizure 
wherever found in the possession of the judgment- 
debtor, and not of third parties, it is still illegal. 
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Rule 64 of the Rangoon Staal Cause Court Recovery 
of Possession and “Distressftules issued under the 
atithority of the High Court by Notifications 8 and 9 of 
October 1937 requires that 


“in applications for execution by attachment of moycable 


property it shall be expressly stated whether the property sought 
to be attached is in the possession of the judgment-debtor or not, 
and the place where the property is to be found shall be clearly 
indicated.” 

The warrant must of course follow the application. 

The provision that the applicant must specify the 
venue of the property is doubtless intended to be a bar 
to wild claims, random searches, and oppressive action. 
In the preseni instance the property to be attached 
may be unique, but the general rule has to be followed. 

It is hardly necessary to quote a precedent, but 
Mr. Sanyal’s research for the applicants has produced 
one, Chunder Coomar Sen v. Queen-Empress (1) where 
it is said : 

“The area of the search is not described, and if it were a 
valid warrant it would be competent to the nazir to seize any 
property that he believed belonged t+ the judgment-debtor at. 
any place within the jurisdiction of the Court issuing it. It 


" seems unnecessary to point cut the serious objections that there 


would be to allowing such a warrant to be regarded as a valid 
warrant.” 

The warrant issued on the ist April did not 
authorize an attachment in Kokine Avenue. The order 
allowing attachment anywhere and everywhere was 
illegal. It follows that the accused applicants cannot 
be punished for resistance to the attachment. This 
application in revision will be successful, the -criminal 
proceedings in question quashed, and the accused’ will 
be discharged of thé offence under sections 353/114 of 
the Penal Code. 





(1) 3 C.W.N. 605, 607. 
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APPELLATE CRIMINAL. 


Before Sir Eruest H. Goodman Roberts, Kt., Chief Justice, 
and ifr, Justice Duikicy. 


HLA SAN »v. THE KING* 


Dacoity with murder—Reasous for uot passing death sentence—Death penalty 
not normal—Lenient seutence—Revisional powers of High Court— 
Inadequate punishinent — Penal Code, s. 396—Code ef Criminal Procedure, 
s. 367 (5). 

Although reasons must be given for not passing the death sentence on a 
person convicted of an offence under s, 396 of the Penal Code, that does not 
mean that the death penalty is the normal sentence for an offence under that 
section. 


Sein Tun v. Fauperor, Cr. Appeals No. 3508-10 of 1932, H.C. Ran. 
referred to, 


Emperor v. Tha Hurwe, Cr. Appeal No. 848 of 1935, H.C. Ran. ; Oueen- 
Empress v. Pyon Cho, SJ. 636, distinguished, 


‘The fact that a lenient sentence bas been passed is not a sufficient ground 

. on which this Court will in revision exercise its powers to enhance the 

sentence, unless itis such a manifestly inadequate punishment for the offence 
committed as to amount to a miscarriage of justice. 


Williams for the appellant. 
E Maung (Government Advocate) for the Crown. 


RopeErts, C.J.—The appellant Hla San was convicted 
of an offence under section 396 of the Penal Code 
by ‘the learned Sessions Judge of Hanthawaddy and 
sentenced to five years’ rigorous imprisonment. He 
has appealed against his conviction and sentence and 
we have also before us proceedings in revision in which 
he is called upon to show cause against enhancement 
of sentence. 

The appellant, with three others, was sent up for 
trial before the Sessions Court charged with the 
offence of dacoity at the “field-hut of U Ba Aye aid 


* Criminal Appeal No. 567 of 1941 and Criminal’ Revision No. 393A” ol 
1941 from the order of the Sessions Judge of Hanthawaddy in Session: 
Trial No.5 of 1941. i 
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Ma Ngwe Hnit of Poktaloke Kwin in Kyauktan town- 
ship. In the course of the dacoity an Indian cooly 
named Dasaw was speared and fatally injured. The 
two questions which arise for us are whether the guilt 
of the appellant has been satisfactorily proved and if so 
whether we ought to interfere with the senience which 
has been passed. 

There was an approver in the case—Thein Maung— 
who stated that the dacoity was arranged between him 
and another man who has been acquitted. He stated 
that the present appellant provided two guns and that 
on arriving at the house he and another man entered 
the field-hut whilst the remainder stayed outside. The 
Indian whe was speared came from outside and the 
injuries were inflicted upon him outside whilst the 
appellant and another man were inside the hut. 


[On the evidence his Lordship was satisfied that 
the appellant had taken part in the dacoity.] 


Passing to the question of sentence, it is truc that, 
since a person convicted of an offence contrary to 
section 396 of the Penal Code may be sentenced to 
death, reasons must be given for not passing the death 
sentence [see section 367 (5), Criminal Procedure 
Code]; but, although reasons must be given for not 
passing the death sentencé, that does not mean that 
the death penalty is the normal sentence. Thus in 
Nga Sein Tun v. Emperor (1) Baguley J. said : 

“ There is nothing on the reccrd to show tht the dacoits were 
acting in general in a savage manner, or that a general disregard 


-for human life may be imputed against all of ihem. The dacoity 


-was started in a normal fashion with no particular savagery, and 
the appellants were taking part in the dacoity in a normal way ; 
sand then one of the dacoits, who was watching outside, seems to 
have shot at a woman who was running away, and happened to 


kill her.” 


(i) Cr. App. Nos. 3508-10 of 1932, H.C. Ran. 
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Tbe Court in that casc refused io confiim the death 
sentence. 

tn Emperor ve. Nga Tha flier (4) the death 
sentence was coniirmcd ; bul, as apyces from the 
judgment, a wanton murder was consol vd by a group 
of dacoits who were described as wisi. to avily armed 
than usual and as being undoubtedly a ches : set of 
men who must have known from ti: outset thai 
murdcr was likely to take place. 

I desire to say that the case of Queur-Liupress Vv. 
Nya Pyon Cho (2) can no longer be regarded as 
forming a useful guide with regard to sentevce under 
prescnt conditions. Owing to the wild and Jawless 
condilions which prevailed at that poricd it was 
necessary to apply the law with the gieatest stingency 
and severity, but the case is fifty ycars okt and the 
conditions of the country are very different froma what 
they were in those days. 

Tam of opinion that the learned Sessions fudge was 
right in stating that, so far’as Hla San wus concerned, 
he should be punished for ordinary Gacoity. Itis 
quite true that the approver statcs ihai Hila San 
provided two guns and that these wer: subsequently 
banded to other dacoits. Had it been established in 
evidence that he was really in possession of one of 
these weapons, a severe sentence would bh. called for ; 
but the women witnesses who identified him do not 
state thal he carried a gun, and although tlic extent to 
which an approver’s story may be accepted must be 
governed by a consideration of the circumstances in 
each particular case, I think it will be unsafe to ascribe 
to Hla San a higher degree of guilt by reason of 
the unconfirmed testimony of the approver that he had 
in fact supplied two guns. 
























(1) Cr, Ap. No. 848 of 1935, H.C. (2) (1872-92) $1. 636, 
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The question of sentence is always a mutter of 
discretion and therefore we are loth to interfcre unless 
the sentence passed is clearly wrong, and on the whole 
we have decided that the sentence passed in (his case 
should neither be enhanced nor reduced. here is 
abundant authority for saying thatthe Couri will not 
interfere in revision in order to pass a sentence which 
is slightly different from the one originaJy passed and 
that an offender may sometimcs obtain the benefit 
of more lenient treatment than the appellate Judges 
would have been disposed, if Jucyes of first instance, 
to mete out to him. Where persons fake part in 
armed docoities and arc of mature age and there is 
no special circumstance of mitigation, the normal 
sentence is one of seven years. This, of course, if the 
circumstances are aggravated, would be insufficient. 
In‘the present case, however, the Court confirms the 
conviction of Hla San and dismisses both his appeal 
and the proceedings in revision. 


Dunx.ey, J.—I agree. Thescnience passed in this 
case was undoubtedly very lenicnt, bul that is nota 
sufficient ground on which this Court will exercise its 
powers to enhance the sentence. Generally speaking, 
asentence will not be enhanced in revision unless it 
is such a manifestly inadequate punishment for the 
offence committed as to amount to a miscarriage of 
justice. 
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CRIMINAL REVISION. 


Before Mr Justice Mosely, 


KHAN BAHADUR HAJEE GULAM SHERAZEE 


Z 


THE KING.* 


Criminal proceedings pendmng—A Pplicalions to quash—High Court's interference 
Guiding principles—Megal prosccution—Patent injustice—Charge not 
justifiable—Abuse of process of Court—Question of jurisdiction—Code of 
Criminal Procedure, s, 185. 


In applications to quash pending criminal proceedings, {he High Court will 
ouly interfere in exceptional cases such as where a personis being harassed 
hy an illegal prosecution ; or where there is some manifest and patent injustice 
apparent on the face of the proceedings and calling for prompl redress ; where 
the evidence on record for the prosecution clearly docs not justify a charge of 
any olfenee yor where the trial is on the face of ian abuse of the process of 
the Gourl. 


Ba You v, Ma Hla Kin, Cr, Rev, No, 17123 of 1933, H.C, Ran,; Choa Lal Das 
v. Afisser, 1, 25 Cal, 233; Jaga’ Chandra v. Queen-Empress, 1L.R. 26 Cal, 
786; S. Nadar v. President, District Board, Madura, VLR, 54 Mad, 595; 
Re S, K. Aiyar, LL, 39 Mad, 561, referred to. 


Where a question arises during the pendency of the trial as to which of two 
or more Courts should inquire into any offence, it must be decided by the High 
Court, a y 


Rauf for the applicant. 


MOSsELY, J.—This is an application by Khan Bahadur 
Hajec Gulam Hosain Sherazec to quash the proceedings 
in the Court of the Western Subdivisional Magistrate, 
Mandalay, where the applicant has been charged on a 
comp.aint laid by his brother Mohamood Sherazee of 
criminal breach of trust. 

The complainant and the accused are joint executors 
of the estate of their father. Both of them, it appcars, 
have claims in their own right against the estate and 
the claims of each ‘executor are disputed by the other. 








* Criminal Revision No. 282B of 1941 arising out of Criminal Regular 
‘Trial No. 29 of 1941 of the Western Subdivisional Magistrate of Mandalay. 
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The claim of the complainant amounts to some 
Rs. 12,000. The funds, it appears, were deposited in 
the joint names of the execntors in the National Bank 
of India at Mandalay. It seems that either executor 
was enliiled to draw on that account. The balance in 
hand was over Rs. 46,000. The applicant withdrew the 
whole of that sum in order, he says, to prevent the 
complainant from satisfying his claim, and the applicant 
redeposited the money in his own name with the same 
bank. The applicant has a personal account at that 
bank but opened a subsidiary account “A” for this 
amount. 

The only evidence for the prosecution was that of 
the complainant. The accused was examined and he 
said that he had done what he had done on legal advice. 
He was then charged. He has not yet adduced 
evidence for his defence in order to prove his 
contentidns. 

It is argued for the applicant that the facts. proved 
could not constitute the offence of criminal breach of 
trust, and in particular do not show that the applicant 
acted dishonestly. 

The wording of the charge is that the applicant 
“committed criminal breach of trust in respect of .a 
sum of Rs. 46,749-13-6 out of the estate fund of 
A. A, A, Sherazee by withdrawing and putting the same 
to his personal account.” 

For the definition of “ criminal breach of trust”’ see 
section 405. For the definition of “dishonestly” see 
section 24, for that of “wrongful loss”’ sce section 23, 
and for that of “ unlawful” see the definition of “ illegal ” 
in section 43. 

I have heard the learned advocate for the applicant 
and | ihink it desirable to say no more at this stage than 
that he has not convinced me that the charge was 
wrong on. the face of it, 
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Applications to quash pcnding crimina! proceedings 
are frequently made to this Court in quite improper 
cases, and perhaps one reasoi. io: that is the absence 
of any reported ruling by this Cotrt om the principles 
on which the High Court will interfere at an inter- 
locutory stage of criminal proceedings in subordinate 
Courts. 

It is undesirable and jmiposstitc, of course, t 
down any rigid rules as to whw interference can ar 
should be made, bul the piiting priuciples arc 
quite clear. The High Cowi will only interfere i: 
exceptional cases such as where a person is being 
harassed by an illegal prosecution; where there is 
some manifest and patent injustice apparent on the face 
of the proceedings and calling for prompt redr 
where the evidence on recor for the prosecution 
clearly does not justify a chaige ol any offence (Ba You. 
v. Ma Hla Kin, Criminal Revision 17153 of 1933 of this 
Court), or where the trial ison the face of it an abuse of 
the process of the Court. It has well been said that one 
test of the exceptional nature of the application is that 
a bare statement of the facts without any elaborate 
argument should be sufficient to convince the High 
Court that the case is a fit one for its interference at an 
intermediate stage. 

There are numerous ritlings to this effect by other 
High Courts. I will only quoie In Choa Lal Das v, 
Avant Pershad Misser (1), Jagat Chandra Mozunidar 
v. Oucen-Lmpress (2), S. Seitdiajpa Nadar and others 
v. The President, District Boa Madura (3) and 
Re S. Kuppuswami Aiyar (4). 

¥ may add that an exception to the general mule is the 
case where a question of territorial jurisdiction 
that is as to which of isvo or more Courts sho 



































(1) (1897) LL.B. 25 Cal, 232, (3) ($930) LL.B. 54 Mad. 593. 
(2) (1999) LL.B. 26 Cal, 786, (4) (1915) LL.B. 39 Mad, $63. 
B 


43 








602 RANGOON LAW REPORTS. [1943 


{943 inquire into any offence. Where sucli a question arises 
suerszze during the pendency of the trial it must be decided by 
tue He. the High Court. (See section 185 of the Criminal 
Procedure Code.) 

The decision in this case is not to be taken out of 
the hands of the trying Magistrate. This application 
will be dismissed. 


Mose y, J. 
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ORIGINAL CIVIL. 
before Ve dosti Sharpe, 
NARAYANA AND OTHERS 


Dr. DUGAL anp oruEers.* 


Flection of councillors—Murici pat Corporation of Rangoon -Peittion agaiast 
elected candidate—~Qualificalion of councillor—Ovcupation of building— 
Montily assessment of building uot less than one hundred rupecs—Month'y 
assessinent of portion occupied less than oue hundred ripros—Occupation 
of more than one building or portions—Tolal of assessments more titan 
one hundred rupees—Assessed value of a building-—Vacant space of xo 

tof 





separale ot special value—Occupation of vacant space—No revisiax. 
assessmentf—Occupied space, uo assessment value—Cily of Rangoor de: 
cipal Act, s 15; Sch. I, Ch. U1, r.2 (2) (b), 

Aithough a building has been yalued as a whole ai not iess (ban one hundred 
Tupees per mouth fur purposes of assessment to municipal taxation, yet, if 
a perso occupies a portion uf such building the value of which portion for 
purposes of assessipcnt is less than one hundred rupees, he is not gualified to 
atand tor clection as a counciitor, On the other hand, if & person occupies or 
pays rent for more than one building or portion of a building in Rangoon, he 
inay etd Logether the munthly values of those buildings or portions of buildings 
for -purposes of assessment {o municipal taxation, and if the total is not less 
than on¢ hundred rupees he is qualified. 

The intention of rule 2 (2) (6), Ch. II, Sch. I of the City of Rangoon 
Municipal Act is that to be qualified asa councillor a person muct be occupying 
ov paying renf for a building or a portion of a building which asa result of 
liasinus been assessed is required to contribute a certain specified minimum 
imo fo municipal taxes. Ifa building has been assessed x! 2 certain gure 
iu which a certain space therein at the time of assessment has no separate or 
special vitlue allached to if, and thereafter such space is Jel out to a tenant, but 
no notice is given tu the municipality to reassess the house ai a higher value, 
then such occupied portion has no monthly value for purposes of assessment to 
imunicipal taxation, Rent is not the test, assessment to municipal taxation is 
whal gutters. 


Doctor (with him Gregory) for the petitior 
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Clark (with him Zora Singh and N. Be 
Ist and 2nd respondents, 


Kfootham (with him C. K. Ray) fer the 3rd 
respondent, 





* Civil Misc. Case No. 1 of 1941. 
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The 4th respondent in person. 
Rafi for the 5th respondent. 


The report is confined to the cases of the 2nd and 
3rd_ respondents (Mr. Lathia and Mr. Malik Ram) only, 
and so portions of the judgment relating {o the other 
respondents have been omitted, such omissions being 
indicated by asterisks. The Ist respondent's election 
(Dr. Dugal) was confirmed. 

The report also omits portions of the judgment 
relating to an application by the petitioner for leave 
to amend his petition. His Lordship rejected the 
application on general principles in the absence of rules, 
The matter is now covered by Rules (rule 320) made 
by the High Court regulating election petitions. See 
the Gazette, 1941, Part IV, page 1113. 


SHARPE, J.—At the Rangoon Municipai elections 
on the 18th December last there were four candidates 
for the two cowncillorships to represent the Hindu 
Community of the West Rangoon Ward. They were: 
Dr. Dugal, Mr. Lathia, Mr, Malik Ram and Mr. Rama- 
nathan, and they are the first four respondents to 
the present petition. The number of votes obtained 
by each of them was as follows; Dr. Dugal 2,393, 
Mr. Lathia 2,152, Mr. Malik'Ram 280, and Mr. Rama- 
nathan 234; and Dr. Dugal and Mr. Lathia were 
declared to be elected councillors. 

On the 2nd January of this year four persons, whose 
names were admittedly entered in the register of electors 
in that Ward, presented the present petition to this 
Court. 

As against Mr. Lathia the petition alleges that he 
was not qualified to be elected as councillor’ because he ~ 
did not occupy or pay rent by himself or in partnership 
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for a building, px: fic: of  brilding or land in the City, 
the total monifil, walacef which for purposes of assess- 
ment {fo piereeipal taxation was uci less than one 
hundred ruprcs. ‘That is aircference io Rule 2 (2) (b) 
of Chapier 2!) af Schedule f to the Crly of Rangoon 
Municipal A-t iiss the rule und-+ which Mr, Lathia 
claimed iu des sommuation paper te be qualified to be 
elected as 2 Ge shicitior, 

The mi comes before this Cout under section 

15 (7) of Uh: City of Rangoon Municipal Act, asamended. 
in 1939, wher the tribunal to adjudicate on any matter 
under sectlics: 15 {7} was changed from the Chief Judge 
of the Ranger Smal) Cause Court to the High Court of 
Judicature al Kangoo jn the exerciss of its original civil 
jurischelios 


















% Ne 13 

In his nominations paper Mr, Lathia advanced as 
his qualification for being elected as a councillor the 
following fact: He stated : 
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building, portio: 
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nay rent by myself or in partnership for a 
ofa building or land in the City, the tofal 
ich for purposes of assessment to municipal 
tuted hereinunder being uot less than one hundred 





taxation is; 
rupees : 
1. Keooms Nos. 2-3 House No. 61/63, Rs. 






30th Sirect, Rangoon sen 70 per mensem. 
2. Room Ned, House No. 44-50, 
26% Streci ¥e axe 59 per mensem. 


126 per mensem. 


By Rale 3 (4) of Chapter II of Schedule IJI to the 
City of Rangoon Municipal Aci, when any building is 
let to two or more persons holding it severally, the 
Assessor may, for the. purpose of assessing such 
building to the property taxes, either treat the whole 
thereof as one property, or, with the written consent of 
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the owner of such building, treat each several holding 
therein or any two or more of such several holdings 
together, or each floor or flat, as a separate property. 

It is common ground between the parties that what 
Mr? Lathia calls Rooms Nos. 2 and 3 in No. 61/63, 30th 
Street and what he calls Room No. 6 in No. 44-50, 
29th Street, are in each case a part of a larger building. 
Each is what Mr, Rennick, the Assessor for the City 
of Rangoon, who was called before me as a witness, 
has described as a separate “occupation.” The whole 
of No. 61/63, 30th Street, has been treated by 
Mr. Rennick, in his assessment, as one property and so 
has the whole of No. 44-50, 29th Street. They were 
so treated under Rule 3 (1) which I have just mentioned, 
It is not disputed by the petitioner that Mr. Lathia 
occupies or pays rent by himself for that portion of the 
building known as No. 61/63, 30th Street, which 
Mr. Lathia describes as Rooms Nos. 2 and 3 in that 
building, and it is also common ground between the 
parties that the monthly value of that whole building, 
namely, No. 61/63, 30th Street, for purposes of assess- 
ment to municipal taxation is not less than one hundred 
rupees. 

One view of the matter advanced before me by 
Mr. Clark is that, when once a building is valued, as a 
whole, for purposes of assessment to municipal taxation 
at not less than one hundred rupees, it matters not how 
small a part of that building a would-be councillor 
occupies and that it matters not how small a rent that 
would-be councillor pays for any part of that building, 
so long as he occupies some portion of it gr pays 
some rent for some portion of it. When once a 
building as a whole is valued for purposes of assess- 
ment to municipal taxation at riot less than one hundred 
rupees, every one—itis said by Mr. Clark—who 
occupies or pays rent for a portion of that building, 
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however small, is qualified under this particular ruls to 
be elected as a councillor. i therefore propose io deal 
with this point first, for, if itis a sound contention, there 
is nothing more for me to say abou this case. There 
is no question, as] say, that Mr. Lathia occupies a 
portion of No. 61/63, 30th Sirect and that the monthly 
value of the whole of thal building for purposes of 
assessment to municipal taxation is not less than one 
hundred rupees. If Mr, Clark is right op this point, I 
do not need to consider either what is the value for 
purposes of assessment to municipal taxation of the 
portion of the 36th Street building occupied by 
Mr. Lathia or anything whatever concerning the 2¥ih 
Street building. So I wili first consider the wording 
of Rule 2 (2) (6) from this point of view, - 
That Rule says that the total monthiy value for 
purposes of assessmenl to isunicipal taxation nrust be 
not less than one hundred rupees. If am quite unable 
to accept Mr. Clark’s interpretation of thal Rule, when 
he says that it means thal, when the total monthly value 
of the whole building for purposes of assessment to 
municipal taxation is not less than that sur, it matters 
not what particular portion any would-be councillor 
occupies or for what particular portion he pays rent, 
“Total” connotes the addition of one thing to another 
and the word is here used in connection with monthly 
value for purposes of assessment to municipal taxa- 
tion. “Total monthly value” for purposes of assess- 
ment {o inunicipal taxation means, therefore, the 
resultant figure obtained by adding together two or 
more such monthly values. If a building is treated 
as a whole under Rule 3 (i} of Chapter Ii of Schedule 
III, there cannot be two or more such monthly 
values which are capable of being added together so 
as to make a total monthly value of that one building 
for purposes of assessment to municipal taxation. So 
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that I do not think that “ total” means what Mr. Clark 
asks me to say that it means. Mr. Clark has relied 
upon 4 judgment of the Chief Judge of the Small Cause 
Court given in 1938. Itwillberemembered that the 
Chief Judge was at that time the tribunal which had 
to adjudicate upon such 4 question as the one which 
I am now considering, The learned Chief Judge in 
the course of that jedgment said that in the case of 
a building comprising separate parts or flats a single 
and indivisible assessment of the whole building is 
the only assessment which is permissible or valid 
under the Act, and he continued : 


“ Tt follows thata person paying rent of any portion of a building 
of which the assessable value exceeds Rs. 100 must be deemed to 
be qualified to be elected as councillor. To hold otherwise would 
be to ignore the wording of the rule and to miss the significance 
of the word ‘total’ which appears therein. It is true that such 
interpretation may enable persons paying insignificant rents to 
stand for election. But I must construe the rule as it stands and 
supply to it the normal standards of interpretation.” 


Now with great respect to the learned Chief Judge 
it was not correct to say that no other assessment but a 
single, indivisible one was permissible or valid under 
the Act. As I have already pointed out, by Rule 3 (1) 
the Assessor is expressly permitted, with the written 
consent of the owner of a building let to two or more 
persons holding it severally, to treat each several 
holding therein, or each floor or flat, as a separate 
property. I do not think that if the view contrary to 
the one taken by the learned Chief Judge is adopted 
the word “total” in the rule loses its significance. It 
has to my mind a clear meaning. It means that, if a 
person occupies or pays rent for more than one building 
or portion of a building in the City, he may add together 
the monthly values of those buildings or portions of 
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buildings for purposes of assessment to municipal 
taxation, and if the total is not less than one hundred 
rupees he is qualified. That is my reading of the rule. 
About that I will just add two things, which confirm me 
in the correctness of my interpretation. Mr. Rennick, the 
Assessor, told me in evidence that ever since: he came 
here in 1923 that had been the interpretation put upon 
this particular rule, until in 1938 for the first time the 
point was taken and the learned Chief Judge of the 
Small Cause Court decided it the other way. Secondly, 
Mr. Lathia’s nomination paper clearly shows that he 
thought that that was the interpretation to put upon the 
rule, because he did not set up a claim to be qualified 
to be elected as a councillor because he occypied or 
paid rent for a portion of No. 61/63, 30th Street the 
total monthly value of which for purposes of assessment 
to municipal taxation is not less than one hundred 
rupees and leave it at that; but he proceeded to 
specify portions of two distinct buildings and to set 
against each only a proportion of the assessment of the 
whole building in which it was comprised. He put 
down Rs. 70 in the one case and Rs. 50 in the other, 
and he then drew a line and added them up and 
claimed to be qualified because the total was Rs. 120. 
These two observations serve to show that the interpre- 
tation which in my judgment is the right one is one 
which obtained for many years with the Assessor of this 
City and is the one which Mr, Lathia himself thought, 
at any rate at the time he put in his nomination paper, 
was the correct one. 

The question, therefore now is: Did Mr. Lathia 
occupy or pay rent for a portion. of No. 61/63, 30th 
Street and for a portion of No. 44-50, 29th Street and, 
if so, did the monthly value of those two portions of 
buildings for purposes cf assessment to municipal 
taxation add up to a total which was not less than one 
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hundred rupees? As 1 have said already, there is no 
question as to the 30th Street premises, in that it is 
conceded that Mr. Lathia occupied or paid rent fora 
portion of No. 61/63 in that Street. The first question 
accordingly is: What was the monthly value of that 
portion ‘for purposes of assessment to municipal 
taxation ? 

Now I will say at once that in my judgment the rent 
a person pays is not the test; the testis: What is the 
monthly value for purposes of assessment to municipal 
taxation? A man by this very same rule is qualified to 
be elected as a councillor if he merely occupies (without 
paying rent for) a portion of a building, if that portion 
is of the requisite monthly value for purposes of 
assessment to municipal taxation; the amount of the 
rent which a man pays has, I say, nothing to do with it. 


[On the evidence of Mr. Rennick, the Municipal 
Assessor, who, in the course of his calculations applied 
the formula laid down in the Sooratee Bara Bazaar 
Co., Lid. v. Municipal Corporation of Rangoon (1), his 
Lordship held that the monthly value for the purposes 
of assessment to municipal taxation of the portion of 
the premises No. 61/63, 30th Street occupied by 
Mr. Lathia was Rs. 58-4 according to the assessment 
made of the building. The next question was : Could 
Mr. Lathia add to that figure of Rs. 58-4 another 
figure representing the monthly value for purposes of 
assessment to municipal taxation of some other building 
or portion of a building which he occupied or for which 
he paid rent, so as to make the total of the two figures 
not Jess than one hundred rupees. His Lordship 
found that for the portion of No. 44-50, 29th Street 
Lathia paid a monthly rent of Rs.50. His Lordship 
proceeded :] : 





(1) (1926) TL.R. S Ran. 715. 
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The amount which he paid was Rs. 50a month, 


Sil 


EO4E 


but, as I have already said in connection with the 30th NApATSHs 


Street building, the rent which a person pays is not 
what matters. The test is: What is the monthly value 
of the building or portion of the building for purposes 
of assessment to municipal taxation? I have to ascer- 
tain what was that value in the case of that portion of 
the 29th Street building for which Mr. Lathia paid 
this Rs. 50 a month. According fo Mr. Rennick the 
position of the 29th Street building stands in this way. 
The building is assessed asa whole, and the assess- 
* ment was last revised in 1937, The building com- 
prised five occupations on the ground floor, éach of 
which. included a shop, an inner room behind the shop, 
and, a kitchen, water closet and bath-room at the 
rear. Mr. Rennick ascertained that the gross rental of 
each of those occupations was then Rs. 50. On the 
first floor there were six rooms of varying gross rentals 
which aggregated Rs. 151. On the second floor there 
were seven rooms all of which were in the owner’s 
occupation, and Mr. Rennick fixed the gross rental for 
the whole of that floor and also for six small store- 
rooms on the third floor, which were also in the 
owner’s occupation, at Rs. 196, in accordance with the 
provisions of section 80 (2) of the City of Rangoon 
Municipal Act. Dealing with the 29th Street building 
_in the same way in which he dealt with the 30th Street 
building, Mr. Rennick in 1937 assessed the whole 
building at Rs. 460. The portion of that building for 
which Mr. Lathia has been paying this monthly rent of 
Rs. 50 may, I think, be best described as being under- 
neath and behind the stair-case leading to the upper 
floors of the building. Mr. Rennick’s evidence was 
that he has nothing in his records made in 1937 
which deals with this space on the ground floor for 
which Mr, Lathia has been paying this rent. He 
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assigned to it no separate or special value and he has 
never since 1937 altered the assessment of the whole 
building so as to increase it in view of an enhancement 
of the gross rental of the whole attributable to the part 
for which Mr. Lathia has been paying this rent. It is 
clear therefore that this portion of the building for 
which Mr, Lathia has been paying rent has never yet 
had any monthly value for purposes of assessment to. 
municipal taxation, and therefore there is nothing which 
Mr. Lathia can add to the figure of 58-4 rupees in the 
hope of making the total not less than one hundred 
rupees. Clearly the intention of the rule is that to be 
qualified as a councillor a person must be occupying 
or paying rent for a building or portion of a building 
which as a result of having been assessed is required 
to contribute a certain specified minimum amount to 
municipal taxes. However much Mr. Lathia has been 
paying as rent for this space under the stairs, he is not 
contributing anything to municipal taxes, because his. 
landlord, to whom he pays his rent, is not called upon 
to pay any more municipal taxes for the whole building 
than he would do if this space under the stairs was 
unoccupied or of no value at all. Ineed not here repeat 
all that I have already said on this point in connection 
with the. 30th Street building. Rent is not the test ; 
assessment to municipal taxation is what matters. 
Here, again, Mr. Clark sought to say in regard to the 
29th Street building that Mr. Lathia could not force 
the Assessor to re-assess the whole building so as to 
increase its gross rental by the addition of some figure 
in respect of the portion for which his client pays rent. 
But I will repeat here just one thing which I said in 
regard to thé 30th Street building, namely, that it is 
clear from the rules in Chapter II of Schedule III to. 
the City of Rangoon Municipal Act that if it had been 
brought “to the notice of the Assessor either by 
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Mr. Lathia’s landlord or by Mr. Lathia himself—and i 


1941 


Ge 


desire to point out that the landlord of the 30th Street NaRavana 


building had a egal duty to do so under Rule 8 (1) of 
Chapter IL of Schedule III, because he had already 
furnished a written return as provided by Rule 2 (1) of 
that Chapter—the Assessor would undoubtedly have 
revised the assessment. But neither Mr. Lathia nor 
his landlord did so, and the result is that Mr. Lathia has 
been paying rent fora portion of a building, which 
portion has no monthly value for purposes of assessment 
to municipal taxation. Mr. Lathia is unable to raise 
higher than 58-4 rupees the total monthly value of all 
the buildings or portions of buildings or land in the 
City which he occupies or for which he pays rent and 
therefore, that being the only ground upon which he 
claimed to be qualified to be elected as a councillor, I 
am bound to hold under section 15 (2) of the City of 
Rangoon Municipal Act that Mr. Lathia was not at the 
time of the election qualified to be elected as a 
councillor. 

What is now to happen is not entirely clear and I 
have not yet heard argument upon the point. J did not 
' doso because the learned advocates before me all 
agreed, and I think that they were right in saying, that 
unless and until I found that Mr. Lathia was not 
qualified to be elected as a councillor, it would not be 
proper for me to consider what should be done in the 
matter of replacing him on the Rangoon Corporation. 
TI will therefore now proceed to hear argument on the 
question as to what is now to happen under section 15 
(2) in the light of my finding as just given. 

% * co % 


[By his Final Judgment dated 9th April 1941, his 
Lordship directed’that Mr. Malik Ram shall be deemed 
to have been elected ,in place of Mr. Lathia. His Lord- 
ship held that under s. 15 (2) of the City of Rangoon 
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isi Municipal Act objections against a candidate must be 
navana filed within eight days after the result of the clection 


NARAYANA 
Duear, fas been declared, whether such candidate is declared 
ae elected or not. As this was not done in time, 
SHARPE, J. 


objections against Mr. Malik Ram failed. The matter 
is now governed by the Rules (rule 321) referred to ai 
page 604 of this report—Ed.] 
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ORIGINAL CIVIL. 
Before air, Justice Sharpe. 
W. MARTIN ». L. H. WELLINGTON.* 


Etection of couucillors—Rangoon Municipal Corporation—luterpreialion of 
Statutes—Implied repeal of earlicr Act by later Act—Two Acts of equal 
force and effect—Burden of asserting implird repeat—insolvent obtaining 
unconditional discharge—Qualification for election—Certificale as to 
misfortune without misconduct esseutiai—-Raugeon Insolvency ict, ss. 38, 
39, 103A—City of Rangoon Municipal Act, s.12—Goverument of ludia Act 
1919, s. 80A (3) (i). 

{{ iis possible to do so, the duty of the Court is to read a later Act so as not 
to cffect an implied repeal of an earlier Act. When there is no express repeal 
in a later Act of a provision contained in an earlier Act the burden is on those 
who assert that there is an implied repeal to show that the two statutes cannot 
stand consistently the one with the other. 

in re Chance, (1936) 1 Ch. 266; Couservators of River Thames v. Halt, 
3 .6.P.415; Garnett v, Bradley, 3 Ap. Ca. 944; Great Western Ratlway Co. v, 
Swindon Railway Co,,9 Ap, Ca, 787 ; Kutuer v. Phillips, 2 Q.B.D. 267 : Lybbe 
v. Marl, 29 Ch.D. 8; Paine v. Slater, 11 Q.B.D. 120, referred 10” 

‘C bere is no express or implied repeal of s, 103A of the Rangoon Insolvency 
Act by s, 12 or by any other provision of the City of Rangoon Municipal Act ; 
the {wo Acts are of equal force and effect and may be said to be on the same 
footing as equal Acts of the same Legislature. A person adjudged insolvent in 
Burma must not only obtain his discharge from insolvency before he ceases to 
be disqualified for election to the Rangoon Municipal Corporation but must 
also obtain from the Court from which he obtained an order of discharge a 
certificate that his insolvency was caused by misfortune without any misconduct 
on his part, It is not sufficient that the insolvent has obtained an unconditional 
discharge ; there must be somewhere in the Record a statement by the Court 
granting the discharge that the insolvent's insolvency was caused by 
misfurtune without any misconduct on his part. 

In re Boulton Bros, & Co., (1927) 1 Ch, 79; kn re Lord Colin Campbell, 
20 Q.B.D, 816, referred to, 


P. K. Basu (with him B. C. Paul) for the applicant. 
The respondent is disqualified for being elected a 
councillor by reason of the fact that when he obtained 
his discharge from the insolvency, he did not obtain a 
certificate stating that his insolvency was caused by 
misfortune without any misconduct on his part. See 
s. 103A (1) (b) and (2}(8) of the Rangoon Insolvency Act. 








* Civil Misc. Case No. 640 of 1940, 
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The certificate should have been expressly asked for. 
Though the order of discharge granted to the respond- 
ent might show that the insolvency was not due 
to any misconduct, that is not sufficient. Section 12 
of the City of Rangoon Municipal Act says that 
an undischarged insolvent is disqualified for being 
elected and for being councillor ; but this Act, when it 
was passed, was a provincial Act and could not override 
an all-India Act passed earlier. Schedule V to the 
City of Rangoon Municipal Act contains a list of 
enactments repealed but seclion 103A of the Rangoon 
Insolvency Act was not and could not have been 
repealed by lhe Burma Act. .Itis no doubl true that 
the Burma Act was passed with the sanction of 
the Governor-General under section 80A (3) of the 
Government of India Act, 1919, But no sanction was 
asked for in respect of the Rangoon Insolvency Act, 
The City of Rangoon Municipal Act must be construed 
as subordinate to the Rangoon Insolvency Act and the 
position has remained unaltered in spite of separation. 
See section 148 of the Government of Burma Act 
and paragraph 10 of the Government of Burma (Adap- 
talion of Laws) Order, 1937; Broom’s Legal Maxims, 
10th Edition, pages 347, 348; Garmelt v. Bradley 
(1) ; Kutner v. Phillips (2). 

It is open to the Insolvency Court to either grant or 
refuse the certificate under s. 103A. Absence of 
misconduct alone is not sufficient. There must have 
been some misfortune for which the insolvent cannot 
be held responsible. In re Lord Colin Campbell (3) ; 
Inve Boulton Bros. & Co. (4). 

The Insolvency Act is a special Act and there 
is no inconsistency between the Insolvency Act 
and the Municipal Act. Moreover, Courts do not 








(1) 3 Ap. Ca, 944, (3; 20 Q.B.D. 816. 
(2) (1894) 2 Q.B.D. 267, 271. (4) (1927) 1 Ch. 79, 88. 
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favour a repeal by aplication unless there is ie 
gome very shoug tease: for ii, See Lybbe v. Hart (0); i 
The Greal Wester fecitwas Cov. The Swindon and wermnere 
Chellenham Exlenusias Railay Co. (2); The Corser- 
vators of the River Thine.» Hati (3). 
If the Rangoon Insolvers: y Act can be regarded as 4 
special Act and the Municipal \otas a general Act, th 
there can be ro abrovation of the former by the latter. 
In England, a disabiiiy arising out of insolven 
ceases affer five years, bat in India and Burma, a 
certificate is necessary aia because free institutions 
are of recent growth 















Clark for the respondent Tu view of s. 864A (2) of 
the Government of edie Act, the Burma Legislature 
had power to vary ay Actot the central Legislature, 
provided the assent otf tho Governor-General was 
obtained thereto. Moreover, an Act passed by a local 
Legislature did not become law till the Governor and 
the Governor-General gave their assents thereto. (5, 81 
of the Government of India Act.) 

The Insolvency Act is # general Act whereas the 
City of Rangoon Municipal Act is of the nature of a 
local or personal Act, Phe Insolvency Act is of pr — 
and general i the City of Rango 
Municipal Act is » Act for ccrlain pers 
in Rangoon. On the f of the authorities cited 7 
the applicant the qu: vhether the provisions of 
section 12(c) of the M cog ct are so oy 3 
repugnant ‘to section 103A 
vary the Insolvency Act. If 
both the Acts side. by side, : ought do ds so, ~ L 
cannot be done in this case. Under the mano 










(1) 29 Ch.D. 8, 15. (2) 9 A.C. 787, 809. 
(3 LB. CP. 415, 
44 
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ie he may get the disqualification removed by a discharge 

dagen and a certificate. But section 12 (c) says that a person 

Weuziteto. is disqualified so jong as he is an undischarged 

insolvent ; this obviously means that discharge renders 

him eligible for election ; otherwise the words would 

be meaningless. There is therefore a clear conflict 

between section 12 (c) ard section 103A. Under these 

circumstances, the Municipal Act must override the 

_ Insolvency Act. It is not correct to say that section 

103A is to this extent, repealed, but that section 103A 

does not affect persons who fall to be governed by the 
Municipal Act. 

No particular form of certificate is necessary ; if on 
the face of the order of discharge, a certificate to the 
effect that the insolvency was caused by misfortune 
without any misconduct on his part appears, that is 
sufficient for the purposes of election. Misconduct 
means misconduct of the nature specified in s. 39 (2), 
but the insolvent in this case was not guilty of any such 
misconduct. Itis clear from the order passed in the 
case that the learned Judge in granting a discharge 
had in mind that the insolvency was caused by 
misfortune merely. Further the respondent has sat in 
the Corporation as a member for several years without 
any protest being made against his election in this 


Court. 


P. K. Basu inreply. Section 12 of the Municipal 
Act talks about disqualifications and -not about 
qualifications. Because an undischarged insolvent is 
disqualified, it does not necessarily follow that a dis- 
charged insolvent is qualified when there is a provision 
like section 103A of the Rangoon Insolvency Act, and 
s. 73 of the Burma Insoivency Act. The formal anlar 
of discharge passed in this case was according {othe 
form prescribed, and-the Court cannot therefore read 
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into it a certificate of the nature contemplated by 
section 103A (2) (5). 


Preliminary Judgment.* 


SHarPE, J.—Fo reasons which willappear in a 
moment, lam dehvering a single judgment lo coves 
these two cases, which were heard the one immediately 
following the other, 

At the Rangoon Municipal Elections on the 18th 
December last five persons were nominated as 
candidates for the three councillorships allotted (under 
Rule 1 of Chapter I of Schedule II to the City of 
Rangoon Municipal Act, asamended in January 1932} 
to the following communities, namely, Auglo-Indiaus, 
Armenians, Jews, Parsis, and such iuropeans as do noi 
come within the scope of the definition of “ European " 
in the earlier part of that Rule. T understand that 
this is popularly called the Allied Constituency. The 
five persons so nominated were Mr. P. D. Patel, 
Mr. A. Sequeira, Mr, L. H. Wellington, Mr, J. Kk. Munshi 
and Mr. G.J. Fairfield. Those five persons are the 
first five respondents in Civil Miscellaneous Case 
No. 639 of 1940 ; and Mr. Wellington, Mr. Munshi 
and Mr. Fairfield are also the first, third and fourth 
respondents, respectively, in Civil Miscellaneous Case 
No. 640 of 1940. 

Mr. Fairfield and a Mr. Wilcox acting under 
Rule 28 (1) of Chapter II of Schedule I to the City of 
Rangoon Municipal Act, delivered a notice in writing 





* or the purposes of the report and the headnotes the preliminary 
judgment has been divided into two portions. The first eighi para 
deal with both the cases, then paragraphs nine to twenty-fixe deal exe! 
with Mr. Wellington's case. 

The remaining paragraphs of* the preliminary judgment deal exclusively 
with Mr. Patel’s case which is reported next separately. It was followed by a 
final judgment which relates to both the cases and is printed in continuatior 
of Mr. Patel’s.case—Ed, , 
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to the Commissioner of the Rangoon Corporation. 
@pjecting to the nomination of Mr. Patel, while a 
Mr. Montelair anda Mr. Martin objected in similar 
manner to Mr. Wellington’s nomination. The names. 
of Mr. Wilcox, Mr. Montclair and Mr. Martin are 
admittedly entered in the register of electors for the 
Allied Constituency. The objections to Mr. Patel’s 
nomination were two in number: it was alleged (i) that 
he was disqualified, under section 12 («) of the City of 
Rangoon Municipal Act, for being elected and for being 
a councillor by reason of the fact that in 1933 he was 
convicted of furnishing false information in connection 
with his income, and was sentenced, under section 177 
of the Penal Code, to one month’s simple imprisonment 
and to pay a fine of Rs. 1,000; and (ii) that he was. 
similarly disqualified, under section 12 (b) of the same 
Act, by reason of the fact that in 1925 he was removed 
from the Municipal Committee of Insein by the Local 
Government (as it then was), as the latter was of 
opinion that his continuance in office was dangerous 
to the public peace and order. ¥¢ 

“The objection to Mr. Wellington’ 's nomination was 
on the ground that hg was disqualified for being 
elected and for being a cauncillor by reason of the fact 
that in 1933 he was adjudged’ insolvent under the 
Presidency-Towns Insolvency Act (as it was then 
called) and that when he obtained his discharge it was 
without a certificate that his insolvency was caused by 
misfortune without any misconduct on his part. 

As regards the objections to Mr. Patel’s nomination, 
the ‘Commissioner held that an offence punishable 
under section 177 of the Penal Code is notan offence 
punishable with imprisonment for a term exceeding 
six months, and he further held that Mr. Patel had 
neither been declared by the Local Government unfit 
for employment in, nor been dismissed from, the public 
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service. As regards Mr. Wellington's nomination, the 
Commissioner held that after the passing into law of 
the City of Rangoon Municipal Act section 103-A of 
the Rangoon Insolvency Act no longer applied to a 
councillor of the Rangoor: Corporation ; and, ¢ i 
the latter Act did still apply, Mr. Wellington in 

obtained the necessary certificate with his disch: 
frum inselvency. The Comm ¢ accord 
that the nomination of Mr. Paicl and Mi. We 
were both valid, and so they stood as candidates, a 
with Mr. Sequeira, Mr. Munshi and Mr, Fai 
for the three councillorships allotted to the A 
Coostilucncy. Polling took place on the 18th Dec 
Jasi, aud the number of votes obtained by each cf 
five coudidates was as follows: Mr. Patel 1,: 
Me. S vyuciia 1,107, Me. Welhugion 1,020, Mr. M 


O7G aud Mi. Fairfield 960 ; and Mr. Patel, Mz. 










































anid Ait, Wellington were declared to be clecied 
coupe iiioes, 

On the 23rd December the two petitions with 
which Tam now dealing were presented to this Court, 
the one by Mr. Wilcox and the other by Mr. Mar 










jens As I have already had occa 
ov in wy preliminary judgment in the 
ayaa v, Dugal (1), there ave three matiers upon 
. this Court is empowered to adjudicate under 
sect 15 (f) of the City of Rangoon Municipal Act: 
(i) if the order of the Commissioner as to the val 
ef the liomination of any candidate for election as a 
councillor is disputed ; (ii) if the qualification of any 











av (iii) if the validity of any election is questioned. 
If a finding adverse: to a candidate is arrived at, the 
(4) Reported at page 603—Ed. 
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consequences of such finding differ according to which 
of these three headings the maiter falls under. In. 
Paragraph 4 of Mr. Wilcox's petition against Mr. Patel 
it is stated that Mr. Wilcox “disputes the validity of 
the order of the Commissioner as to the nomination of 
Mr. P. D. Patel, the Ist Respondent abovenamed as a 
candidate for election as a councillor and the validity 
of the election of the said Mr. P. D, Patel on the 
following amongst other grounds wiz. :—"', and then it 
sets out (a) in effect, that Mr. Patel had improperly 
held himself out to the electorate as a Barrister, 
whereas in truth and in fact he had been disbarred ; 
and (6) that Mr. Patel was disqualified, both under 
clause (a) and also under clause {b) of section 12 of the 
City of Rangoon Municipal Act, for being elected and 
for being a councillor. Ground (a) which I have just 
mentioned comes under heading (iii) which I mentioned 
a moment ago, while ground {b) comes under 
heading (i), as paragraph 4 of the petition is worded ; 
although the petition might also have been worded in. 
such away a to bring ground (b) under heading (ii). 
The prayer in the petition asks (i) that the 
Commissioner's order may be set aside and, in addi- 
tion, (ii) that the election of Mr. Patel may be declared 
null and void. Ground (a) is the basis, presumably, 
for the latter prayer. As a matter of fact section 15 (2) 
of the City of Rangoon Municipal Act appears to be 
entirely silent as to what this Court is to do if it finds 
that it cannot uphold the order of the Commissioner as 
to the validity of the nomination of any candidate by 
reason of the fact that there was some defect in the 
nomination of a candidate other than one arising from 
his non-qualification or dis-qualification. Fortunately 
for me, however, in the present case the only ground. 
on which Mr, Patel’s nomination is said to have been 
invalid is that he was disqualified for being elected and: 
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for beinga councillor. Eff come to the conclusion 
that Mr. Patel’s clection was nota valid one, then i 
shall have to set aside the clection, and a question may 
arise asto wheile. fhat means the whole election or 
only the election of Mr. Patel: bul £ must also decide 
whether the Comunimsioncs’s order was right, because, 
ion, Mt. Patel may wish to stand 
as te the coucetness of the 












if there is a fre: 
again, and my decors 
Commission.’ 

of My, Patel’ 





ill probably govern: the validity 
; iin. Indeed 









: ii he stands a 
Counsel foi Vileox and also for Mr. Patel have 
both expre i me to decide this further poiné. 
If, onthe ether hand, I Gnd that Mr. Patel’s election 
was a valid one ba! T come to the conclusion the 
Commission.7's ordcr as fo the validity of his no: 
tion was write, focese 1 think he was disquali! 
kivow that that sounds Hike a contradic iu terms, for, 
if a candidate was dispdified, iis ditiiculf to sec bow 
his election can have been a-valid one, bul 1am using 
the word “valid in tlie particular sense iu which it is 
uscd in section [5 (2), that is to say, “valid apart 
allovelher from the questions whether the candidate 
was duly qualified or whether his nomination was is 
oider "—~if such is the conclusion at which I arrive, 
lo shall then lave to direet that Mr. Manshi (if no 
cause of objection is found against his election) shall 
he decmed i liave been elected. If, however, 1 find 
boi that Mr. Patel’s nornination was invalid because 
he was disqualified and also that bis election was not a 
valid one b sc he improperly held himself ouf asa 
Barrister, I confess that I do not at present know what 
is lie proper course to adopt, and I should have te 
hear further argument on the point. As at present 
advised, it appears to me that this is another possible 
set of circumstances for which section 15 (2) makes no 
provision. ; : * 
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The petition presented by Mr, Martin is directed 
solely against Mr. Wellington. Unlike Mr. Wilcox, 
Mr. Martin does not dispute the correctness of the 
order of the Commissioner as to the validity of 
Mr. Wellington’s nomination, but he disputes the 
qualification of Mr. Wellington on the same ground that 
he and Mr. Montclair objected before the Commissioner 
to the validity of Mr. Wellington’s nomination, that is 
to say, on the ground that when he (Mr. Weilington) 
obtained his discharge from insolvency it was without 
the certificate mentioned in clause (bi of sub-section 
{2) of section 103-A of the Rangoon Insolvency Act. 
As a matter of fact, if I come to the conclusion that 
Mr, Wellington was so disqualified, the result will be the 
same, so far as I am concerned, as if [ had been asked 
to say that, on that same ground, the decision of the 
Commissioner as to the validity of Mr. Wellington’s 
nomination was wrong. But I mention the distinction 
between the way in which this matter has been brought 
before this Court for adjudication and the alternative 
way in which it might have been brought before it, in 
order to draw attention to what appears to me to be the 
very curious wording of section 15(1). Now, to return 
to the petition directed against Mr. Wellington : if I 
were to find that Mr. Wellington was disqualified, then, 
if the petition against him stood alone, I should have to 
direct that Mr. Munshi (if no cause of objection is 
found against his election) shall be deemed to have 
been elected. But this is the same constituency as 
that for which Mr. Patel has been returned. If I find 
that the election of Mr. Patel was a valid one (using the 
word “ valid” in the sense which I indicated a moment 
ago} but that he was disqualified, am I to direct that 
Mr. Munshi shall be deemed to have been elected or, 
if I have already directed that he (Mr. Munshi) shall be 
deemed to have been elected to the councillorship for 
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which Mr. Wellington was originally declared to have 
been elected, am I io direct that Mr. Fairfield (if no 
cause of objection is found against his election) shall be 
deemed to have been elected to the councillorship for 
which Mr. Patel was originally declared to have been 
elected? Further, if I come to the conclusion that 
what Mr. Patel did invalidated the whole election for 
the Allied Constituency, Mr. Munshi or Mr. Fairfield, 
whichever it may be, will not automatically replace 
Mr. Wellingion (if [have found that he was disqualified) 
but will have to stand for election again if he, or they, 
wish to become councillors. These observations not 
only indicate the difficulties and complexities of section 
15, but also make it abundantly clear, I think, why it 
was necessary forme to deal with these two -cases 
together. ‘They are inextricably interwoven. 

1 will now deal with the case against 
Mr. Wellington. ; 

In 1920, section 103-A was added to the Presidency- 
Yowns Insolvency Act {which is now called the 
Rangoon Insolvency Aci) which was originally passed 
in 1909. Section 103-A provides that where a debtor 
is adjudged insolvent under that Act he shall, subject 
to the provisions of that section, be disqualified from 
being elected to any office of any local authority, where 
ihe appointment to such office is by election. Sub- 
section (2) of thal section, however, provides that that 
disqualification shall be removed, and shall cease, if 
the debtor obtains from the Court an order of discharge, 
whether absolute or conditional, with a certificate that 
his insolvency was caused by misfortune without any 
misconduct on his pari. That provision of the law 
was, as I say, enacted in 1920, and two years later the 
City of Rangoon Municipal Act was passed, by section 
12 of ‘which it was provided that a person shall be 
disqualified for being elected and for being a councillor 
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if he is an undischarged insolvent. In 1933 
Mr. Wellington was adjudged insolvent under the 
Rangoon Insolvency Act upon his own petition. He 
obtained his discharge nine or ten weeks later, and at 
the election of councillors for the Rangoon Corporalion 
last November he was nominated as a candidate and. 
subsequently declared elected. 

The first question in the case against Mr. Welling- 
ton is whether it was necessary for him (Mr. Welling- 
ton) to obtain a certificate that his insolvency was 
caused by misfortune without any misconduct on his. 
part, before he could be elected a councillor of the 
Rangoon Corporation. If it was necessary, then the 
further question arises as to whether he did obtain such 
a certificate. 

According to the wording of section 12 of the City 
of Rangoon Municipal Act, the disqualification for 
being elected a councillor of the Rangoon Corporation 
is merely being ‘an undischarged insolvent”, so that,. 
on the face of that section, the moment an insolvent 
obtains his discharge, his disqualification ceases. 


‘Under section 103-A of the Rangoon Insolvency Act it 


appears that, in addition to mere discharge from 
insolvency, there must also be the certificate which I 
have mentioned, . 

When it was originally enacted in 1909, the 
Presidency-Towns Insolvency Act was an Indian Act 
of the Central Legislature and the question has becn 
argued before me as to whether the local Legislature 
of Burma had, in 1922, the power to repeal or alter, as 
to Burma, the Presidency-Towns Insolvency Act. 

By clause (i) of sub-section (3) of section 80-A of 
the Government of India Actit was provided that the 
local Legislatiire of any Province, such as Burma then 
was, might not, without the previous sanction of the 


‘Govéinor-Genéral, make or také irito considération atiy 
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Jaw altering or repealing any provision of an Act of the 
indian Legislature made after the commencement of the 
Government of India Act, 1919, which might not be 
repealed or altered by the local Legislature of Burma 
without previous sanction. The Presidency-Towns 
Insolvency Act was an Act which was, by the Local 
Legislatures (Previous Sanction) Rules, declared to be a 
law which could not be repealed or altered by the local 
Legislature of Burma without previous sanction, and so 
it was argued before me that any alteration or implied 
repeal of section 103-A of the Rangoon Insolvency Act 
which may be found in the City of Rangoon Municipal 
Act was ultra vires the local Legislature of Burma, 
But itis to be observed that the preamble to the City of 
Rangoon Municipal Act contains a recital that the 
previous sanction of the Governor-General, under sub- 
section (5) of section 80-A of the Government of India 
Act, had beon obtained to the passing of that Act, and 
it is clear from the proviso to sub-section (3) of section 
80-A of the Government of India Act that, whether or 
not the local Legislature of Burma obtained the previous. 
sanction of the Governor-General of India to its taking. 
into consideration and making the City of Rangoon 
Municipal Act the fact that the Governor-General 
afterwards gave his sanction—as in fact, he did—is. 
cnough. So that, if there is in the City of Rangoon 
Municipal Act any provision which alters or repeals. 
section 103-A of the Rangoon Insolvency Act, such 
provision must stand and is perfecily legal. The 
position, therefore, appears to me to be this, that there 
are two Acts, namely, the Rangoon Insolvency Act and. 
the City of Rangoon Municipal Aci, which are of equal 
force and effect and may be said to be on the same 
footing as equal Acts of the same Legislature, and,. 
therefore, what I have to do nowis to construe these 
two sections together. 
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Itis clear that there has never been any express 
repeal of section 103-A in its application to the 
Rangoon Corporation. Schedule V to the City of 
Rangoon Municipal Act shows the full extent of the 
repeals of previously existing enactments effected by 
that Act, and section 103-A is not mentioned in that 
Schedule. Has there, then, been a repeal of that 
section by implication? Now, a repeal by implication 
is never to be favoured. In the case of In re Chaivce 
(1), Farwell J. pointed out, at the bottom of page 270, 
that, if it is possible to do so, the duty of the Court is 
to read a later Act so as not-to effect an implied repeal 
of an earlier Act. As that learned Judge said, if it is 
possible to read the later Act in such a way as to make 
it consistent with the law as it was before the later Act 
came into operation, then that is the way in which 
the Court ought to read it. Chitty J. pointed out in 
Lybbe v. Hart (2), at the top of page 15, that when 
there is no express repeal in a later Act of a provision. 
contained in an earlier Act the burden is on those who 
assert that there is an implied repeal to show that the 
two statutes cannot stand consistently the one with the 
other. There is certainly no express repeal of any 
portion of section 103-A of the Rangoon Insolvency 
Act by the City of Rangoon Municipal Act, but 
Mr. Wellington’s case is that there is an implied repeal, 
and so the burden is upon him to satisfy me that there 
is such an implied repeal. In The Great Western 
Railway Company v. The Swindon and Cheltenham 
Extension Railway .Company (3) Lord Bramwell 
expressed the view that their Lordships ought not to, 
hold an earlier Act repealed, not expressly as it might 
have been, but by implication, without some strong 
reason. The combined effect of the two cases which 








(1) (1936) 1 Ch, 266. (2) 29 ChD. 8. 
3) 9 Ap.Ca, 787, 809. 
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I have just mentioned appears to me to be this, that 
Mr. Wellington has to discharge the burden of satisfy- 
ing me that there is some strong reason for saying that 
the earlier of these two Acts was impliedly repealed by 
the later one. 

The case of Kuiner v. Phillips (1) is, | think, to the 
point. As A. L. Smith J. said at page 272, 


“ Unless two Acts are so plainly repugnirt to each other, that 
effect cannot be given to both at the same time, a vepeal will not 
be implied"; 


and Mr, Clark, on Mr. Wellington’s behalf, very largely 
confined himself on this part of this case, to arguing 
that the City of Rangoon Municipal Act is repugnant 
to the Rangoon Insolvency Act. 

There are only two more cases to which I must 
refer. In one of them it was held that the two Statutes 
were absolutely inconsistent and that therefore the one 
repealed the other ; while in the second case it was 
held that, although the language of the later Act was 
(to use the word employed by one of the learned 
Judges) somewhat inaccurate, yet the Court might, 
without doing violence to the later Act, hold it not to 
be inconsistent with the former Act, and that ihe two 
Acts might be read together. The two cases to which 
I refer are, respectively, Garnett v. Bradley (2) and 
The Conservators of the River Thames v. Hall (3). In 
the former of those two cases the position was this : on 
the one hand there was a law which said that costs 
generally should be in the discretion of the Court, and, 
on the other hand, another law which said that costs, 
where the matter had been determined by a jury, 
should follow the event, subject to being taken away if 





(1) 2 Q.B.D. 267. (2) 3 Ap. Ca, 944. 
(3) 3 C.P. 415. 
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certain things happened. In the course of his speech 
Lord Blackburn said, at page 966 : 


“But there is one rule, a rule of common sense, which is 
found constantly laid down in these authorities to which I have 
referred, namely, that when the new enactment is couched in 
general affirmative Janguage and the previous law, whether a law 
of custom or not, can well stand with it, for the language used is 
all in the affirmative, there is nothing to say that the previous law 
shall be repealed, and therefore the old and the new laws may 
stand together”. 


At the top of page 967 Lord Blackburn said this : 


“You cannot let the two laws stand together and say that the 
cosis shall be in the discretion of the Court, and at the same time 
say that one of the parties shall have them as a matter of right; 
it is impossible. Neither can you say that the costs shall follow 
the event, that is belong to the party who succeeds, unless the 
Court takes them away, and at the sime time let a law stand which 
says that a party sha!l not have the ordinary taxed costs, but ghall 


only get a farthing. The two are absolutely inconsistent ; the 


one repeals the other.” q. 


In the second case which I have just mentioned the 
position was this : The Merchant Shipping Act of 1854 
provided that no owner or master of any ship should be 
answerable for any damage occasioned by the fault or 
incapacity of any qualified pilot acting in charge of 
such ship within any district where the employment of 
such pilot was compulsory. Three years later, in the 
Thames Conservancy Act, it was provided that the 
owner of every vessel navigating the Thames should be 
answerable for “all trespasses, damages, spoil, or 
mischief that shall be done by such vessel, or by any of: 
the boatmen or other persons belonging to or employed: 
in or about the same, by any means whatsoever, to 
any of the property or effects of the conservators.” 
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At page 419 Byles J. said : 


“ Phe Court must be satisied that the two enactments are 
inconsistent before they can from the languige of the latter imply 
arepeal of an express prior enactment. It seems to me that 
although the language of the 96th and 97th sections of the Thames 
Conservancy Act. 1857, is somewhat inaccurate, we may without 
doing violence to it, hold it not to be inconsistent with the 
enactment in the former Act, but thet both may well be read 
together.” 


Keating J., the second member of that Court, said, at 
pages 420/1, that, before they came to the conculsion 
that the provision of the Merchant Shipping Act of 
1854 was impliedly repealed by the 96th section of the 
Thames Conservancy Act of 1857 they were bound to 
satisfy themselves that that was a necessary implication. 
He himself could not see any such necessary implica- 
tion. 

Mr. Clark strongly urged me to say that it is 
inconsistent for one Act to say that the disqualification of 
a man for being elected as a Councillor of the Rangoon 
Corporation is removed if and when he gets his 
discharge and for another Act to say that his disqualifica- 
tion is not removed if and when he merely geis his 
discharge, but only if and when he gets his discharge 
with a certain certificate added. But I must point out 
that seclion 12 of the City of Rangoon Municipal Act 
does nol say that a discharged insolvent is qualified : It 
says that an undischarged insolvent is disqualified. 
And it sesms to me quite possible to read the two 
sections together by saying that their combined effect 
is that an undischarged insolvent is disqualified, but 
that his disqualification only ceases when he gets his 
discharge plus the certificate mentioned in section 
103-A. 

To borrow the language used by Byles J. in the 
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wording of section 12 of the City of Rangoon Municipal 
Act is somewhat inaccurate, but it seems to me that, 
without doing violence to it in any shape or form, I 
may hold it tobe not inconsistent with the provision 
of the Rangoon Insolvency Act that this particular 
disqualification is removed and ceases only upon 
discharge with a certain certificate. [See also Paiste v. 
Slaler (1).] The position in the present case appears 
to me to be entirely different from that in Garnett v. 
Bradley (2). As the Commissioner said in the order 
which he made on the objections which were lodged 
before him by Mr. Montclair and Mr. Marlin, it was 
true that the provisions of section 103-A of the one 
Act are not repugnant to the provisions of section 12 (c} 
of the other Act but are reconcilable with them. In 
my view Mr. Wellington has failed lo satisfy me that 
there is any sirong reason for saying thal this provision 
in section 103-A of the Rangoon Insolvency Act has 
been impliedly repealed by section 12 of the City of 
Rangoon Municipal Act. 

It has been pointed out to me that this decision of 
mine may have a number of curious results, such for 
instance as these: that a discharged bankrupt (and 
by that I mean a person who was adjudged bankrupt, 
and who obtained his discharge from bankruptcy, in 
England) under section 32 of the English Bankruptcy 
Act, 1883, is disqualified for being elected to, or sitting 
or voting, in the House of Commons, or on any 
committee thereof, unless he has obtained‘ from the 
Court a certificate similar to that required ‘under 
section 103-A of the Rangoon Insolvency Act, while 
he is qualified for being a councillor of the Rangoon 
Corporation without obtaining such a certificate. It 
has also been pointed out to me that a person who 





(i) £1 Q.B.D.120. (2) 3 Ap. Ca. 944, 
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has been adjudged insolvent in Burma (and I mean 
anywhere in {’ iita, because section 73 of the Burma 
Insolvency Avi :outsine provisions identical with the 
abovemeniiics! provisions cf section 103-A of the 
Rangoon Teo'veucy Act} but who has obtained his 
discharge, }: qrhiied lor being chosea as and for b: i: 
amembe ec er i chamber of the Burma Legislaha 

whether ihe Scedle or the House of Represertalives, 
without the a: inaiie af a Reh the certificate v: 
I have mesiioned., Furthermore, it has been pointed 
out to me that a person who has beer adjudged 
insolvent in Butsna and who has obtaiued his discharge 
requires such a ceriificate before he car be elected to 
any local autherity in Burma other than the Rangoon 
Corporation. ‘Vi. result is that a discharged insolvent 
in Burma bain to satisfy the Court from which he has 
obtained his orct.1 of discharge that his insolvency was 
caused by misfortune without any misconduct on his 
part, before he can be elected to any local authority in 
Burma other than the Rangoon Corporation, but if he 
is a candidate for either the Senate or the House of 
Representatives if is unnecessary for him. first te obtain 
such a cettificaie. J am not, however, concerned with 
what may cr may uot be the anomalies of the present 
state of tlic tie } ara only concerned to construe the 
two sections which I have mentioned, and for the 
reasons whic}: I have already given it seems tome that, 

so.far as tue Rangoon Corporation is concerned, 2 
person adjudged insolvent in Burma must not only 
obtain his discharge from insolvency before he ceases 
to be disqualifed for election to the Rangooa 
Corporation. bet must also obtain from the Court fron: 
which hc chtaiaed an order of discharge a certificate 
that his insolvency was caused by misfortune without 
any misconduct on his part. As Iam of opinion that 
Mr. Wellingion was disqualified for being elected a2 
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councilior of the Rangoon Corporation unless and 
antil he obtained a certificate under sub-section (2) (8) 
of section 103-A that his insolvency was caused by 
misfortune without any misconduct on his part, the 
further question remains to be considered, namely, 
whether Mr. Wellington has in fact obtained such a 
certificate. 

The facts of Mr. Wellington’s insolvency were, 
shortly, these: his liabilities, which were all to 
unsecured creditors, amounted to something over 
Rs. 8,150 while his assets, according to the report of 
the Official Assignee, were nil. Except for an item of 
Rs. 60 for arrears of rent all the unsecured creditors’ 
debts fell under one of the three following heads : 
i) decretal amount (or balance of decretal amount), 
{ii) promissory note or {iii) goods purchased. The two 
largest debts were Rs. 1,700, the amount of a decree, 
and Rs. 2,325 for goods purchased from the Imperial 
Motor Works. When Mr. Wellington applied for his 
discharge the late Mr. Justice Sen, before whom the 
application came made this entry in the Diary : 


“There is no opposition. Insolvent is granted his discharge 
as I consider that although his assets are not equal to four annas 
in the rupee this deficiency can be ascribed to circumstances for 
which the insolvent cannot be justly held responsible, e.g. his 
illness.” 


And in the formal order which was drawn up pursuant 
to that order of Mr. Justice Sen the following appears : 


* And whereas it has not been proved that the insolvent has 
committed any act which constitutes an offence under sections 
421-424 of the Indian Penal Code or under the Presidency-Towns 
Insolvency Act, 1909, and proof has not been made of any facts 
and circumstances mentioned in sub-section (2) of section 39 or 
section 44 of the said Act or that he has been guilty of any 
misconduct in relation to his affairs.” 
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ii is said on behalf of Mr. Wellington that the 
combined effect of the abuve-recited Diary entry and 
portion of the formal order granting Mr. Wellington 
his discharge unconditionally, taking thea: together, is 
a certificate under sub-section (2) of section {03-A. 
I quite agree thal if may not be necessary that there 
should be a separaie document headed * Certificate” 
and commencing with the words “ L hereby certify’ of 
“jt is hercby curtifivd"; hut there must be somewhere 
in the record a statement by the Court granting the 
discharge that the insolvent’s insolvency was caused by 
misfortune without any misconduct on his pari. | arm 
quite unablc is fies that there is any such statement in 
the record of M:. Wellington’s insolvency case. The 
words of Mi. Justice Sta’s order clearly show --as 
indeed Mr. Clath bia. onceded—-ihat that Jearned fudge 
was addressing his nind tu the terms of sub-scetion (2Z} 
(a) of section 34 of (he Kungoon Insolvency Act, which, 
taken in conjunction with the terms of section 38 of 
that Act, provide that, if an insolvent’s assets are not 
of a valuc equal tc four annas in the rupee on the 
amount of his unsecured liabilities, the insolvent 
cannot obtain an absoluic discharge order of discharge 
unless he satisfied the: Couri that the fact that his assets 
are not of such valuc had arisen from: circumstances 
for which he could not justly be held responsible. 
It is argued that that finding necessarily iraplies that 
the insolvency was causcd by misfortune. I de not 
think that it does so. I have already had occasion to 
point out that the wording of sub-section (2) of section 
103-4. is almost identical with the wording of sub- 
section (2) of section 32 of the English Bankruptcy 
Act, 1883. In the case of Ix re Lord Colizx Caripbell 
(1), which was a case in which the bankrupt applied 
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for a certificate under the fatter sub-section, Lord 
Esher M.R. said this, at the bottom of page 820: 


“The disqualification is to cease if the adjudication of bank- 
ruptcy is annulled, or if the debtor obtains his discharge with a 
certificate that his bankruptcy was caused by ‘ misfortune without 
any misconduct on his part.’ I admit that we must construe the 
clause strictly, but we have no right to give to the words any 
other than their ordinary meaning. We have uo right to strike 
out the words ‘by misfortune’, and read the sentence as if it 
ran that the disqualification should be removed if the debtor 
obtains from the Court his discharge with a certificate to the 
effect that his bankruptcy was caused without any misconduct 
onhis part. The argument addressed to us was that, if there 
was no ‘misconduct’, there must have been ‘ misfortune’ only. 
But the result of that would be to read the section in the way 
I have pointed out, and to strike out the words ‘ by misfortune.’ '* 


In the more recent case of In re Boulion Brothers and 
Company (1) Lord Hanworth M.R. referred to In re 
Lord Colin Campbell (2) and pointed out that there 
was a contrast made in the sub-section between 
“ misconduct” and ‘‘ misfortune.” 

To return now to the present case, it is quite clear 
that Mr. Justice Sen was not directing his mind in the 
smallest degree to the question whether Mr. Welling- 
ton’s insolvency had been caused by misfortune 
without any misconduct on his part, and it is clear 
that Mr. Justice Sen was not asked to deal with that 
aspect of the matter at all. Whether he would have 
granted a certificate under sub-section (2) of section. 
103-A, or whether I would now grant such a certificate, 
if he had been, or if I were now being, asked to do so, 
appears to me to be entirely beside the point. [ am 
quite satisfied that Mr. Justice Sen neither did so nor 
purported to do so, and I think thal Mr. Wellington. 
has not obfained that certificate without which he 





(1) (1927) 1 Ch. 79, 89. (2) 20 Q.B.D. 816, 
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remains disqualified for being elected to ihe Rangoon 
Corporation. In these circumslances I find, under 
suction 15 (2) of the City of Rangoon Municipal Act, 
that Mr. Wellington, whose election is objected to, 
was at ihe time of the election disqualified for being a 
councillor, - 

[Mr. Wellingion applicd in his Insolvency Case 
No. 119 of 1933 to tbe Court for a certificate under 
s. 103 (2) (b} of the Rangoon Insolvency Act. 
Mr. Justice Blagden by his order dated the 19th May 
1941 granting the certificate said that misfortune did 
not mean mere absence of misconduct. But for his 
illness which ensued shortly after starting practice in 
Rangoon and preventing practice for a long time 
Mr. Wellinglon would have paid his debts in full and 
his case was one of misfortune. The order was not 
retr€pective bul Mr. Wellington could say that he 
had now a discharge with a certificate. See alsu the 
note at page 664—Ed,]} 
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ORIGINAL CIVIL. 


‘Before Afr, Justice Sharpe. 
W. T. WILCOX »v, P. D. PATEL,* 


Election of municipal Councillors— President of municipal Conumitlee— Public 
service—Removal of member by Goverimment—Continnance in office 
dangerous to public peacc—Member not unfit for cuployment in public 
service—Candidate holding out improperly as a Barrister—Corruption, 
meaning of—Invatidation of clection—Burma Municipal Act, s. 11 (1) (e) 
aud (g)—City of Rangoon Municrpai Aci, ss. 12 (b), 13 1) and (3). 

A. President of a Municipal Committee i Burma cannot be said to be 
employed in the public service within the meaning of s, 12 (5) of the City of 
Rangoou Municipal Act, Where Government, purporting to act under s, 11 
(2) (g) of the Burma Municipal Act, removes a member of a Municipal 
Cominittee solely on the ground that his continuance in ailice is dangerous to 
the public peace or order, it does not amount toa declaration by Government 
that the member was or is unfit for employment in the public service under 
s. 11 (4) (e) of that Act or under s. 12 (b) of the City of Rangoon Municipal Act. 

Ins. 15 (1) of the City of Rangoon Municipal Act ‘corruption ” means 
something different from and additional to bribery, personation, treating and 
undue influence. A manacts corruptly when he does an act contrary to the 
intention of the Act, with a motive or intention by means of it to produce an 
effect upon the result of the election, not going so far as bribery but witha 
motive thereby to influence the election. 2 

A candidate for election as a councillor who, with the intention of thereby 
producing an effect upon the result of the clection, holds himself out to the 
electorate asa member of the Bar, when in fact he has been disbarred, is. 
guilty of “ corruption" within s. 15 (1) of the Act. : 

Bewdley Election Petition, 19 L.T.R. 676: Hereford Election Pelilion, 
21 LVR. 117, referred to, 


If the result of the evidence is to show that the election retuim could have 
been affected by the misrepresentation, the election is invalidated. It is not 
sufficient for an elected candidate merely to show that it has not in fact been 
affected. 

Ipswich Election Petition, 4 O'M, & H. 70, referred to, 

In s. 15 (3) of the City of Rangoon Municipal Act the word. “any election” 
are intended to cover both the case of a whole election being invalid and 
also the case of the election of one of two or more candidates being invalid in 
a constituency returning two or more candidates. Each case falls to be 
determined upon its own facts and circumstances, 

Pillay v. Venkatasanty, Municipal Elec. Ap. No. 5 of 1931 of the Rangoon 
Sm, C.C., approved. . 

Rathis Chandra v. Ghatak, 34 C.W.N. 741, dissented from. 








* Civil Misc. Case No. 639 of 1940. 
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Foucar (with hint &. N. Cowasjee) for the applicant. 
The respondent's clection should be set aside because 
he held himself out to be a barrister when he had 
been disbarred. Unites s. 15 (1) of the City of Rangoon 
Municipal Act, ai clection can be sel aside if the 
candidat: whe has been elected is guilty of 
“corruption” o: “for any other cause.” The word 
“corruption is used in a general scuse, To bold 
oneself out as a barrister when one is not a barvister 
would be a “corrupt practice” within s. 15 
Compare the definitions of “ corrupt practice” ins. 3 
The Cornipt aud Hlegal Practices Prevention Act, i 
(46 & 47 Vict. c. 51); and see The Corrupt Pr 
Prevention Act, 1854 (17 & £8 Vict. c, 1623; 
Corrupt Viale id Wicction Petitions Order, 1936 
and the hectic Ofleneus aud Inquiries Act af 1923, 
Which added Charter LAA to the Penal Cale. 

Teven if this aeetion of the respondent cannat Le 
called a Comupt practice within the meaning of s. 15 
(4, i would sill fall within the words “any other 
cause’ as uscd it that section. If the candidate is 
guilty of something which would influence the result 
of the election, it isa sufficient cause for setting aside 
ihe lection. Au article ia the Rangoon ‘fimes 
deserificd the respondent as a barvister-at-lay and 
though the candidate knew of the article, he toak ue 
steps fo contradict it. A candidate must not use false 
colours. 

The respondent is also disqualified undery section 
12(b) of the City of Rangoon Municipal Act because 
after duc enquiry, he was removed from the office of 
President of the Insein Municipality in 1925. he 
removal of the respondent from the Municipal 
Coninitice of Insein amounted to a dismissal from: the 
public service within s, 12. Moreover, the resolution 
by ihe Government removing the respondent is in 
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effect, a declaration by the Government that the 
respondent is unfit for employment in the public 
service, : 

There is no distinction between removal and 
dismissal from the public service. See s. 129 of the 
Government of Burma Act, 1935. See also ss, 66 (1) 
and 81 (2) of the Government of Burn:a Act where the 
expression used is “removed” when it is desired to 
refer to the dismissal of an Auditor-General or a 
Judge of the High Court. The fact that a man has 
been removed from the public service shows that he 
is also unfit for public service. 

Public service does not neccessarily mean Govern- 
ment service. There need not be any salary attached 
to the service. Queen-Empress v. P. Dal (1). Section 
237 of the City of Rangoon Municipal Act says that, 
every Councillor is a public servant within the meaning 
of s. 21 of the Penal Code, and for the purposes of the 
Penal Code, a public servant need not be a Government 
servant nor need he be remunerated by any salary. 
The Government of Burma Act uses the icrm “ member 
of a Civil service of the Crown in Burma” when it 
refers to a Government servant (s. 7). 

When a Councillor is removed, a bye-election has 
to take place. Can the removed person stand for 
re-election? Can he say he is only removed and not 
dismissed? Removal of a Councillor for misconduct 
amounts to dismissal under s. 12(b). Otherwise that 
section would have said dismissed from its service and 
not from the public service. ‘ 


Clark for the respondent. The word “ corruption” 
in section 15 is synonymous with “ bribery”’, and the 
words “any other cause” should be read ejusdem generis 
with the preceding words in that section. 





(1) LL.R. 8 All. 201. 
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There is no clection law bere as in England. The 

frame of that law is that certain offences are specified 
and if any of them is comuuiitted, the election is avoided 
but there are other offences which can be classified as 
general corruplion which will have the effect of avoid- 
ing the election at common law. See Halsbury’s Laws 
of England, Volume XII, pages 256, 258 and 272. 
Assuming that the respondent described himself as a 
barrister-at-law, it is nol an offence, The question is 
whether such description had the effect of avoiding the 
election. The applicant must show that the voters 
had been misled. There is no proof of this. The 
respondent was merely careless in allowing an old sign- 
board to remain outside his office, but all the facts about 
the respondent were known to the electors. 
_ As regards the removal of the respondent from the 
Municipal Committce of Insein the order was passed 
by the Government under s. 11 (Z) (¥) of the Burma 
Municipal Act. he Government was acting under 
that section only and a person cannot be disqualified 
by implication merely because another Act uses similar 
words. The City of Rangoon Municipal Act replaces 
the Burma Municipal Act in so far as Rangoon is 
concerned and the phraseology adopted in s. 12 (b) of 
the Rangoon Act corresponds to that employed in 
s. 11 (Z) (e) of the repealed Act ; but there is no provi- 
sion corresponding to s, 11 (2) (g). The intention of 
the Legislature seems therefore to have been not to 
renew the provisions of what was s. 11 (Z) (g) and the 
applicant cannot read by ‘implication something not 
reproduced in the new Act. Section 13 (2) of the 
Rangoon Act provides for removal of a Councillor. 

Service as a municipal councillor is not public 
service. Section 21 of the Penal Code does not define 
public service, and s. 237 of the Municipal Act only 
says that certain persons are to be deemed public 


ii 


194} 
Wincox. 


vw 
DATEL. 


ae 


1944 


COE 


Parse 


RANGOON LAW REPORTS. [1944 


servants. For the meaning of the words ‘ deemed” 
see Commissioner of Income-tax, Bombay v. Bombay 
Trust, Lid, (1). 

To make the office a public office, the pay must 
come out of national and not out of local funds, and the 
office must be public in the strict sense of the term, 
In Re Mirams (2). 

Section 21 of the Penal Code is not relevant; it 
merely specifies a number of classes of public serrate 
who are public servants for the purposes of the Penal 
Code. The respondent was not employed by the 
Municipality in the sense that he was a servant of the 


. Municipality. Vhe Mayor of Rangoon is not an 


employee of the Corporation of Rangoon. 

Removal and dismissal are not synonymous terms. 
Section 129 of the Government of Burma Act uses the 
expression as equal to dismissal only for the purposes 
of that part of the Act in which that section occurs. 
In this case, the respondent was removed from 
membership because a danger to the peace of Insein 
was apprehended ; but this does not prevent him from 
standing for election to another local body. 


Foucar in reply. The decision in Re Miramis' case 
is not applicable. Councillors are public servants 
within the meaning of the Municipal Acts and the 
Penal Code is merely quoted for purposes of 
assistance and reference. If a person who has been 
removed can again stand for election, there is a 
manifest absurdity in the Act. The stigma attached to. 
the candidate has not been removed and if the conten- 
tion put forward by the respondent is correct, there 
must. be an inquiry every time the candidate is elected. 
The Duke of Buccleuch (3); Barlow v. Ross (4); 





(1) LL.R. 54 Bom. 216, 223 (P.C.). (3) 15 P.D. 86, 96. 
(2) (1891) 1 Q.B.594, 596. (4) 24 Q.B.D. 381. 
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Grey v. Pearson (1). Craies on Statute Law, 4th Ed., 
page 93. 

For the purposes of section 12 (8), it is not 
necessary that a disqualified person should ever have 
been in the public service before. All that is necessary 
for the purposes of that sub-section is that he should 
have been declared by the Government unfit for 
cmployment in the public service. Tf the Act wants to 
refer to a Government servant, it says so expressly, 
See s. 28 of the Municipal Act. 


Suarpe, J.—I will now turn io the case against 
Mr. Patel. Earlier in this judgment * 1 stated that the 
petilion against Mr. Patel raised three main points. 
Mr. Foucar, on behalf of the petitioner, has however, 
abandoned the poini based on Mr. Patel’s conviction 
under section £77 of the Penal Code in 1933, There- 
fore only two main points now remain in the case 
agains! Mr. Vatcl, and I will deal firsi with the 
allegalion made against him that he was disqualified 
under section 12 (0) of the City of Rangoon Municipal 
Act for being elected and for being a councillor. 

This main point falls under lwo sub-heads, I! is 
said, in the first place, that Mr. Patel has been 
dismissed from the public service, and, secondly, that 
he has been declared by the Local Government, as it 
then was, unfit for employment in the public service, 
On this part of the case against Mr. Patel the relevant 
facts are these. 

Some time prior to May 1925 Mr. Patel became 
President of the Municipal Committee of Insein. In 
May and June of that year representations were made 
to the Government by the inhabitants of Insein to the 
effect that the administration of the Insein Municipal 
Committee and of, its President, Mr. Patel, was 


{t) 108 R.R,19, 37, 
* See footnote at page 619—Ea. 
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oppressive and unsympathetic, As a result of these 
representations, Mr. Tew, a member of the Indian Civil 
Service, was directed to hold an inquiry into those 
allegations. Mr. Tew proceeded to do so. He sat for 
two months and examined over a hundred witnesses, 
and duly made his report upon the matter. His report 
was dated 3rd November 1925. On the 22nd 
December of that year, the Deputy Commissioner of the 
Insein District informed the Commissioner of the Pegu 
Division that that morning a deputation of five 
gentlemen of Insein, representative of all communities, 
had cailed upon him and represented that the state of 
affairs in Insein since the conclusion of Mr. Tew’s 
inquiry had led to acts likely to cause a breach of the 
peace and that they had no option but to ask that they 
might be divested of all responsibility in case of such a 
breach of the peace. The Deputy Commissioner added 
that, from the facts laid before him and the 
representation made, he was confirmed in his opinion, 
previously partially formed on facts which had come to 
his notice, that there was grave danger to the public 
peace and order, and that the deputation had good 
grounds for the request they had made. The Deputy 
Commissioner further added that the deputation had 
also asked that early orders might issue in order to put 
an end to the existing state of tension which was 
aggravating the situation and that in doing so the Local 
Government would consider whether the facts disclosed 
by Mr. Tew’s inquiry justified the application of the 
provisions of clause (g) of seclion 11 of the Burma 
Municipal Act. The Deputy Commissioner concluded 
his communicalion to the Commissioner of the Pegu ° 
Division by adding that in his opinion on the facts 
which had come to his notice the continuance in office 
of Mr. Patel was dangerous to tne public peace and 
order. 
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The Commissioner forwarded to the Government 
what the Deputy Commissioner had sent to him and 
added his agreement with the Deputy Commissioner. 

The following day, namely the 23rd December 1925, 
the Government of Burma [Ministry of Local Govern- 
ment {Miunicipal}| resolved, after reading Mr. Tew’s 
Report, and the observations of the Commissioner of 
the Pega Division and of the Deputy Commissioner 
of the Insein District, that in its opinion the 
continuance in office of Mr. Patel was dangerous to the 
public peace and order, and Mr. Patel was therefore 
removed from the Insein Municipal Committee. 

What is said against Mr. Patel is, in the first place, 
that his removal from the Municipal Committee of 
Insein in December 1925 amounted to dismissal from 
the public service. It is further said that the above- 
mentioned resolution and expression of opinion by the 
Local: Government amounted to a declaration by it that 
Mr. Patel was unfit for employment in the public 
service. 

The former point involves, in its turn, two 

questions. Does membership of a Municipal 
Committee amount to being in the public service, and, 
if so, does removal from such a Committee amount to: 
dismissal from the public service ? Therefore the first 
question which I propose to answer, is this: When 
Mr. Patcl was President of the Insein Municipal 
Committee, was he in the public service, within the 
meaning of section 12 (b) of the City of Rangoon 
Municipal Act? 

My attention has been called to what is denoted by 
the words “ public servant” in the Penal Code, and to 
the fact that, under section 60 {as it is now numbered) 
of the Burma Municipal Act, every member of 
a Municipal Committee is to be deemed to be a public 
servant within the meaning of section 21 of the Penal 
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Code. I do not think it profitable to consider whether 
Mr. Patel was or was not—or is or is not to be deemed 
to have been—a public servant within the meaning 
of the Penal Code. What I have to decide is whether 
—to use a neutral phrase—he was “in the public 
service”, within the meaning of section 12 (b) of the 
City of Rangoon Municipal Act. 

In order to ascertain what is meant by the words 
“the public service’ in section 12 (b) it is, I think, 
necessary not merely to read the latter part of section 
12 (6) by itself but to read the whole of section 12 (b), 
and that runs as follows : 


“has been declared by the Local Government unfit for employment 
in, or has been dismissed from, the public service.” 


It will be seen that two phrases are connected to 
the words ‘the public service’, and so those three 
words in section 12(b) havea double duty to perform, 
Two things are mentioned in section 12 (b), namely, 
“employment in the public service”, and ‘ dismissal 
from the public service.” 

I think, in the first place, that a relationship of 
employer and employee is necessarily intended by the 
words used in section 12(b) which, in my judgment, 
contemplates an employment from which a persom 
is capable of being dismissed, and ordinarily that 
connotes a relationship of employer and employee 
with the right on the part of the former to dismiss the 
latter. 3 

It is unnecessary for me to give a catalogue of all 
employments which may properly be said to be 
“‘empioyment in the public service” within the 
meaning of section 12(b) of the City of Rangoon 
Municipal Act. Indeed it is undesirable that I should 
do so. I will, however, indicate one or two instances: 
amember of the Judicial Service, an apprentice clerk 
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employed in the Small Cause Court [because receipt of 
salary or wages is not the test; see Queen-Enipress v. 
Parimeshar Dat {1)] and a peon in any Government 
office can, I think, be said to be employed in the 
public service. But I do not think that a President of 
a Municipal Committee can be said to be employed in 
the public service, within the meaning of section 12 | 8). 
It may be that he is in the public service in the sense 
that he serves the public. It may further be that it is 
not an incorrect use of words io say that the President 
of a Municipal Committee employs his time in, or, 
nore loosely, that he is employed in, serving the public. 
But both those interpretations would call for a change 
in the phraseology of section 12 (b) and a stretching of 
the meaning of the words therein employed to an extent 
which cannot, I think, be justified. I do not think 
that Mr. Patel was ‘“‘in the public service" when he 
was President of the Municipal Committee of Insein, in 
the sensé in which the words “ the public service ” 
are used in section 12(b). Therefore the next sub- 
question, namely, whether Mf. Patel’s removal from 
the Municipal Committee of Insein amounted to 
dismissal from the public service, does not arise. 

The next question on this part of the case against 
Mr. Patel is, therefore, whether he has been declared 
by the Local Government unfit for employment in the 
public service. The answer to that question does not, 
to my mind, depend upon whether the Presidency of 
the Municipal Committee of Insein was or was not 
employment in the public service, because section 12 (6) 
clearly indicates, to my mind, the possibility of the 
Local Government declaring unfit for employment in 
the public service some one who has never yet been in 
the public service or.served the public, in any sense, 
however wide. It is sought to establish 2 case against 


(1) (1886) LER, 8 All. 201, | 
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Mr. Patel on this branch of section 12(6) by saying 
that the resolution of the Government of Burma of the 
23rd December 1925 amounted in effect to a declaration 
bysit under clause (e) of section 11 (1) of the Burma 
Municipal Act. 

I will turn for a moment to that sub-section, which 
provides that the Local Government may remove any 
member of a Municipal Committee if one of eight 
events happens. “One of the eight sets of circumstances 
in which the Local Government may remove a member 
of such a Committee is “(c) if he is declared to be 
disqualified for employment in, or is dismissed from, 
the public service”, and another one is “(g) if his 
continuance in office is, in the opinion of the Local 
Government, dangerous to the public peace or order.” 

From a perusal of the proceedings of the Govern- 
ment of Burma consequent upon Mr. Tew’s report, it 
is clear that the removal of Mr. Patel from the 
Municipal Committee of Insein was based solely on 
the ground that his continuance in office was dangerous 
to the public peace and order. It is impossible to say 
that the Local Government declared him disqualified 
for employment in the public service. The resolution 
of the Local Government sets out, quite properly, that 
inits opinion the continuance in office of Mr. Patel 
was dangerous to the public peace and order. There 
is not a word to the effect that the Local Government. 
thereby declares him disqualified for employment 
in the public service. Is 

As the proceedings of the Government of Burma, to. 
which I have just been referring, are the only grounds 
upon which it is sought to say that Mr. Patel has been. 
declared by the Local Government to be unfit for 
employment in the public service, and as those 
proceedings do not, in my judgment, amount to 
a declaration by the Local Government that he was 
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or os mht dor cmployment in the public service, I ara 
unable to hold that Mr. Patel has been declared by 
the Local Government unfit for employment in the 
public service. Tn my judgment he has been neit 
declared untit for employment in, nor has he been 
dismissed from, the public service, within the meaning 
of section £2 (b) of the City of ne M unicipal And, 
and J therefore see ne ground upor i 

to say that he was disqualified for 
that he is disqualified for being, a cou 
Rangoon Corporation. 

In support of the earl which I have j 
placed upon section 12 (6) I will just add this, wi. 
secms to my mind to confirm the correctness of the 
conclusion al which T have arrived. The word. of 
section 12 (0) of the City of Rangoon Municipal Act 
are almost identical with the words of clause fe of 
section 11 (1) of the Burma Municipal Act ; the only 
difference is that the latter Act uses the word 
“ disqualified * where the former Act uses the word 
“unfit.” Ido notneed, I think, to discuss what, if any, 
significance is to be attached to the use of the word 
** fafit in the one Act rather than the use of the word 
“Aisqualified ? whieh is employed in the ort Act. 
AV thal I wish to point out is this : ‘fi 
section 12(b) of the City of Rangoon M ; 
scems to me to be to reproduce substantially ti the eae: 
of clause (c) of section 11 (2) of the Burma Municipal 
Act in sey of municipalities outside Rangcon. 
There was a section applying to the Municipal 
Committee of Insein, under which the Local Go 
rient might have removed Mr. Patel—thai is to say, it 
might, under the first part of clause (g) of section 1£ ea) 
have declared him disqualified for employment in the 
public ser'vice—yet it chose to act ‘under clause (g} of 
that sub-section and to ‘say that his continuance in 
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office was, in its opinion, dangerous to the public peace 
or order. 1! think that the Local Government refrained. 
from removing Mr. Patel from the Municipal Committee 
of Insein on the ground that he was being dismissed 
from the public service, because that would have been 
an inappropriate ground on which to do so. In the 
absence of any declaration by the Local Government 
that Mr. Patel was disqualified for employment in the 
public service, it must be taken that the Local Govern- 
ment was not prepared to make any such declaration. 
It is quite impossible for me now to say that in 1923 
the Local Government really did something entirely 
different from what the proceedings of the Local 
Government, as appearing in the Burma Gazette, show 
thatit did. 

My conclusion on the first main part of the case 
against Mr. Patel is, therefore, that the charge of 
disqualification fails. 

I must now deal with the second of the remaining 
two main points in the case against Mr. Patel. This 
involves a consideration of the charge that Mr. Patel 
has improperly held himself out to the electorate as a 
member of the Bar, and, if that be so, of what, if any, 
effect that has upon his election as a councillor. The 
relevant facts on this part of the case are these. 


{His Lordship said thatin 1907 Mr. Patel was called 
to the Bar, but in 1933 was struck off the Roll of 
Advocates of this Court and was subsequently 
disbarred by the Benchers of his Inn asa result of his 
evasion of payment of income-tax and for setting up 
a false defence when he was tried in respect of it. 
Notwithstanding the fact that he had been disbarred, 
Mr. Patel continued to display two signboards at his 
office on which boards there appeared his name 
followed by a description of him as being a barrister. 
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His office wie nm. st cont do the High Court and ina 
building wher o send barristers had their Chambers. 
Shortly befor th cli tion, a newspaper published an 
account ofc 4 “. iwhich one of its reporters bad 
had with Mi tc » which account he was described 
i. fle Patel look neo s 








as a barr ba contradict 
the slatemeni ee Ee tewspaper that he wa. « barrister. 
Mr. Patel did ae. ene evidence. Dis Lordship wen 
on to say cf 








[am portoeth. salisied that Mr. Patel has, for all 
{lies yuarn ier. ba s disbarred, dishonestly kept 
those imp displayed 
outside hy : sc of deceiv- 
ing the pitts oo. to his professional qualifications 
and stindes: $04. untier of commen knowledge 
that, in liv. comes espectully, the fact that a man is 
a member of ire toa pives him added prestige, and 
members of the pulsle are more likely to repose their 
trust and confetenes i a member of the Bar than in 
others, nol only i loyal matters, but generally speaking, 
Ti is not ursitiest that that should beso. The legal 
profession 1: snourable as well as a learned profes- 
Sion and tive Verchers of the Innsof Court are ever 
zealous tes “dhe high traditions of their branch 
of that pre Mr. Patel once was a member of 
that professien Text he has been expelied from it for 
misconduct i moral turpitude. He, however, 
seeks, and | past cight years has continuously 
sought, to rupresen! himself as still being a member of 
the Bar. [ have no doubt that he has done that in the 
hope therchy of obtaining the confidence of those why 
would not oth 




























satisfied, for the purpose of self- 
(1 petsonal gain. So far as the last 
ons were gencerned, Tam satisfied 
were the same. He dishonestly 









Corporation Hh 
thal his moti 











194k 


WILCOX 


uv. 
PATEL, 


Suarre, J 


RANGOON LAW REPORTS. [194% 


thought that, if he could keep up this fraud which 
he had been continuously perpetrating for nearly 
eight years and introduce himself before the electorate 
as a member of the Bar, he would be benefiting 
his candidature and prejudicing the candidatures of 
his opponents. My finding is—and I have no sort 
of doubt about the maiter at all—that Mr. Patel 
deliberately committed a fraud upon the electors by 
representing himself as still being a member of the 
Bar. The question is: Does that invalidate his 
election ? : 

Mr. Foucar has suggested that Mr. Patel’s dishonest 
and fraudulent behaviour to. the electorate comes 
within either the word “ corruption” or the phrase 
** for any other cause ” in section 15 (1) of the City of 
Rangoon Municipal Act. Now what is the meaning 
of the word “corruption” in that ' sub-section ? 
“Corruption” is a word frequently used in this 
country. But Iam not concerned with what may be 
the popular impression as tg its meaning. I would, 
however, hazard a guess that, generally speaking, it is 
considered to be synonymous with “ bribery.” But 
I have not got to decide what corruption means in any 
connection other than that in which it is used in 
section 15 (1). . 

In English Election Law the word is not often used, 
What is more generally used is the phrase “ corrupt 
practices.” In 1883 the Corrupt and Illegal Practices 
Prevention Act was passed, and section 3 -of that Act 
provided that the expression “ corrupt practices” used 
in that Act meant any of the following offences, namely, 
trealing and undue influence, as defined in that Act, 
bribery and personation, and aiding, abetting, counsel- 
ling and procuring an offence of personation ; so that,. 
for election purposes, a corrupt practice might take 
one of several forms, and it would be right to say that. 
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4 person who treated was guilty of “ corruption ", 
although, stictly speaking, one would say, of “a corrupt 
practice", and a person whe is guilty of impersc: 
tion is equally guilly of corruption. In other « 
in English Mlection Law, the woed “ corrapt ” is used 
as an adjective qualifying the word “ practice * in the 
phrase “ cormupt practice “ which cusbodies a nu 
of different acts each of igacdi i suit to be a caren 











practice. 

Section oof Ube Enuglish Act te which [hav 
referred provides the punishment for a person convi 
ov indictment of a corrupt practice. Jn this co 
there is the Election Offences and Inguiries 
1920, which adds to the Penal Code sections provic 
punishments for bribery, undo o rithionce and porsar 
fion in connection with any cloction, whith cnibrocs 
cleetions both fos the Legislature and for any Municipal 
body, suchas the Rangoon Corporation, The werd 
“corruption " does not appear in the Burma Act, which 
is cdesivned, so far as I can see, to provide punishments 
in Burma for oflences corresponding to those which. 
are punishable in England. Those offencesin England. 
are grouped together by Act of Parliamentand called 
“corrupt practices”: in Burina they ave not grouped 
together and given that or any other general desertion. 

Now, turning to the terms ef section 15 (7) of the 
City of Rangoon Municipal Act, the words arc: “ If 
the validity of any clection is questioned by reason 
of irregularity in the election proceedings, b 
corruption, personation, treating, unduc inflaence, cr 
any other cause.” It is possible to say exactly w! 
bribery, personation and undue influence mean ip {hat 
section, because, presumably, they have the same 
meaning as those words have in the Election Offences 
and Inquiries Act. Itis also fairly easy to say what 
“treating ’ means, because that is something which is 
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well known to the law of England, and indeed it is 
defined in the Burma Act, in the Explanation to the 
new section 171-E of the Penal Code. But what is 
the meaning of the word “ corruption’ in section 15 
(2) of the City of Rangoon Municipal Act? Isit not 
necessarily something in addition to bribery, persona- 
tion, treating and undue influence ? To say that it 
means the same as “‘ bribery ” is, in effect, to give it no 
meaning at all. because that would add nothing to what 
is already covered by the word “ bribery” in the 
sub-section. In my judgment, however, I must assume 
that every word in the phrase in this sub-section has ifs 
own separate and distinctive meaning. In my judgment, 
therefore, “corruption” means, in section 15 (1), 
something different from and additional to bribery, 
personation, treating and undue influence, and it is my 
duty to assign to it some separate and distinct meaning. 
In the Hereford Election Petition case (1) it was held 
that to act corruptly in connection with an election is 
to do something which is contrary to the intention of 
the Act. At page 119 Blackburn J. said this, after 
considering the evidence : 


“ Now, there comes the other matter, which is the really serious 
matter in the case, and that is as to the treating. Upon that the 
terms of the Act of Parliament regulating the matter now are clear 
and distinct: ‘ Every candidate at an election who shall corruptly ” 
(the word ‘corruptly’ means contrary to the intention of the Act, 
with a motive or intention by means of it to producean effect 
upon the election ; not going so far as bribery, but with a motive 
thereby to influence the election), * * cigs 


and then he continues with the words of the English 
section. 

I am prepared to accept, indeed I think I must. 
accept, in connection with a Rangoon Municipal. 





(1) 21 L.TLR. 117. 
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election, that detinttion by Blackburn J. of the adverb 
“ corruptly.” “That; means, a man acts corruptly wh 
he does an act contrary to the intention of the Act, wi 
a motive or intention by means of if to produce an 
effect upon the election ; not going so far as bribery, 
but with a mofive thereby to influence the election. 
Aud so T interpeet the word “corruption ’ in section 
15(7)as meaning the doing of an act conuptly within 
fhe definition of that adverb which I have just given. 
In the Bewdley Election Petition case (1) Blackburr J., 

when alluding to the word “ corruptly ”, said: 


S 












“The interpretation of this word, as explained and in ar 
opinion rightly explained, by Mr. Justice Willes, i t 
*Fmumorally’, ov anything of that sort, but embra 
as il was evidently (he intention of the Legislat: 
nance" 











1 de discounte. 





The combined eflect of these two dicfu is this, in 
(heir application to the word “corruption” in section 
15 (2) of the City of Rangoon Municipal Act, that 
* corruption" there means the doing of an act, with a 
molive or intention by means of it to produce an effect 
upon the election ; not going so far as bribery Dut 
with the motive which f have just menti ; provided 
that the act done amounts to conduc! wi hich it was 
evidently the intention of the Legislature t. dis te- 
mance, 

Now, what did Mr, Patel do in the present case? 
Did he maintain these misleading name-boards at his 
office and did he allow the article te appear in the 
“Rangoon Times”, and to go uncontradicted, with the 
motive, or intention, by means thereof to produce an 
effect upon the election—with a motive thereby to 
influence the election? I have no doubt whatever that 
such was his motive and intention as regards both the 














(3) 19 LTR. 676, 678. 
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misleading name-boards and the newspaper article. 
The admitted fact is that these name-boards have been 
outside Mr. Patel’s office in Phayre Street for many 
years, and certainly at least since 1933 when he was 
disbarred. Itis true tc say that neither of them was 
originally put there with any motive or intention by 
means of them to produce an effect upon this election 
last December, But, although they may not have been 
put there originally with that intention, they were 
undoubtedly allowed to remain in position last Decem- 
ber with that motive and intention. We know the 
circumstances in which the staff reporter of the 
“ Rangoon Times” called upon Mr. Patel at this very 
office almost on the eve of the election last December, 
with a view to writing the article which subsequently 
appeared in his paper. I am satisfied that Mr. Patel 
knew that these two name-boards mis-describing him 
were still outside his office at the time the staff 
reporter came to interview him. He knew pertectly 
well the purpose for which the interview was being 
granted by him, that is to say, in order that a sketch of 
his career might appear in one of the leading 
newspapers circulating amongst the electors in this 
particular constituency. Knowing these two things as 
he did, he ought to have warned the staff reporter that 
the name-boards outside his office mis-represented his 
status. It is well known that a man whois a member 
of the English Bar and who stands for election, either 
to the local Legislature or to any Municipal body, 
makes a great appeal to a large number of the electors. 
Continuing to keep these misdescriptive name-boards 
outside his office at the time when the preliminaries to 
the election were taking place was, I have no doubt, 
done by Mr. Patel, and I so find, with the motive or 
intention by means of it to produce an effect upon the 
election, with a motiye thereby to infuence the 
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election. He did not describe himself, it is true, in his 
election. address, as a Barrister, but f think that 
Mr. Patel was trying to be very clever. He knew 
perlcctly well that these name-boards were there in 
position, and I am satisfied that he always intended, if 
any point was taken about them, as it has been, to say 
that he had forgotten about them, and to support that 
case by carcfully abstaining from making any other 
statement that he was stilla member of the Bar. The 
interview granted to the “Rangoon Times” reporter 
by Mr. Patel took place in the early days of the 
election campaign, and there can be no doubt that 
Mr. Patel was a dishonest party to the publication of 
that article with the motive or intention by means of it 
to produce an effect upon the election. 

There remains the question whether Mr. Patel’s 
conduct in regard to these two matters (the name-boards 
and the newspaper article) was such as it was evidently 
{he intention of the Legislature to discountenance. 1 
have no doubt whatever that it was. It is not to be 
considered for a moment that the Legislature intended 
to countenance a candidate dishonestly misrepresenting 
his professional qualifications and status to the electors. 

My duty is to construe the word “ corruption ” in 
this particular sub-section, and to consider Mr. Patel’s 
actions in the light of that construction, I am of 
opinion, and I so find, that Mr. Patel was guilty of 
corruplion, within the meaning of section 15 (1) of the 
City of Rangoon Municipal Act. Ido not, therefore, 
need to consider what actions are covered by the 
phrase “‘ for any other cause ” appearing in section 15 (Z). 

The next question is whether, asa result of this 
corruption of which Mr. Patel was guilty, it can be said 
that his election was not a valid one. It appears to me 
to be the duty of the Court in each case to look to the 
particular circumstances, and especially to the number 





SHARPE, J. 


658 


1941 
WILCOX 


v 
PATEL. 


Suareé, J. 


RANGOON LAW REPORTS. {1944 


of votes recorded and to the majority obtained, to see 
whether the result may have been affected by the 
corruption proved. The absolute majority obtained 
is an important ingredient in deciding this. The 
corruption of ten or twelve may be very important if 
there is a majority of twelve only or some such number, 
but certainly not so important where the majority is 
sixty, still less where it is as much as a hundred or a 
thousand or more. See the judgment of Denman J. 
in the Ipswich Election Petilion case (1), Has it been 
shown that the return could not have been affected by 
the continued existence of these name-plates and by 
the publication of this newspaper article ? Ifit is so, 
the election will be allowed to stand, as 1 understand 
the position. It is not sufficient merely to prove that 
the return has not been in fact affected. Now, it isa 
matter of common knowledge that the “ Rangoon 
Times ” has a not inconsiderable circulation and that it 
is freely read by more than one of the communities for 
election by whom Mr. Patel stood as a candidate. I 
was told in evidence that there are over two thousand 
electors in this particular constituency. Mr. Patel, 
who headed the poll, polled just under two hundred 
votes more than Mr. Sequeira, who was the next 
successful candidate, and he (Mr. Patel) polled 332 
votes more than Mr. Munshi, who was the first of the 
unsuccessful candidates, and 342 votes more than 
Mr. Fairfield, who was at the bottom of the poll. 

It is irue that someone, presumably a person who: 
was opposed to Mr. Patel and who desired to further 
the interests of one or more of the other candidates, 
had a very large pamphlet printed, in which appeared 
what is said to be a record of Mr. Patel’s career. 
Amongst other things, it dealt at length wiih the Insein 


(1* (1886) 4 OM. & H. 70. 
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Municipality case, quoting large extracts from the 
report of Mr. Tew. It reproduced in full the judgments 
of this Court where Mr. Patel was struck off the Roll of 
Advocates and it included a statement that the Inns of 
Court, London, had followed up Mr. Patel’s removal 
from the Roll of Advocates of this Court 


“by striking him off from ther colls, thereby dcbarring him 
from practising as a Burvister in any part of the British Empire "6 
as the pamphlet expressed it, Three thousand copies 
of that pamphlet were printed, and I have no doubt 
that a very large number of them found their way into 
the homes of the electors of the Allied Constituency, 
Two of Mr. Patel’s canvassers were called before 
me,.and the result of their evidence is that in all 
probability al least about 400 copies of this pamphlet 
reached the homes of the electors. But they were only 
two of Mr. Patel’s canvassers, and of course there were 
“many others, and I have no doubt that the number of 
copies of this pamphlet which reached the houses of 
the electors was well into four figures. It may well 
have reached practically all the houses of the electors, 
But it is impossible to say what sort of a reception it 
received, Speaking for myself, I should think that it 
was altogether too long a pamphlet, in the sense that 
any recipient opening it might very likely say, “Oh, 
I cannot read through all this” and throw the thing 
away. Although three and a half pages are devoted to 
the report of the removal of Mr. Patel from the Roll of 
Advocates of this Court, less than five lines are occupied 
with the statement that Mr. Patel had been disbarred. 
Anyhow, Mr. Patel thought fit to issue a counter 
pamphlet, the matter in which, so far as the contribu- 
tion from Mr. Patel went, was quite short, the main 
part of the pamphlet being extracis from the ‘‘ Rangoon 
Gazette,” Mr, Patel started that pamphlet by saying 
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that it had been brought te his notice that some evil. 
minded persons, in order to improve the chances of 
their candidates, had been going round misrepresent-- 
ing facts pertaining to his long connection with the 
Insein Municipal Committee and deliberately circulating 
false statements, in order {o induce the voters to 
support their candidates. If this counter-pamphlet of 
Mr, Patel was read at all, we must take it that it was 
properly read, and my reading of the sentence which 
I have just read out is that Mr. Patel’s evil-minded 
opponents had (a) misrepresented facts about his long 
connection with the Insein Municipal Commitice, and 
(b) had deliberately circulated other false statements, 
not necessarily connected with the Insein Municipal 
Committee ; so that anyone receiving that counter- 
pamphlet, as I have called it, who had taken the trouble 
to read the first pamphlet issued by Mr. Patel's 
opponents, in which it was stated thal Mr. Patel had 
been disbarred, would be led to think by Mr. Patel’s 
counter-pamphlet that the statement that he had been 
disbarred was a false one. And when such a person 
read the opening sentence of the article in the 
“Rangoon Times” he would be confirmed in that view 
and would be very likely to say to himself: “ A reput- 
able paper like this would not insert such a glaring 
mis-statement about Mr. Patel’s present professional 
status. He undoubtedly is a barrister.” Looking at 
all the election literature before me, as a whole, I do 
not think it possible to say that the article in the 
“Rangoon Times’’, for which Mr. Patel must be taken 
to be responsible, was such that the return could not 
have been affected. It is to be remembered that all 
the five candidates were within less than 350 votes of 
each other. I think the result of the evidence as a 
whole is to show that the return could have been 
affected. It is not sufficient merely to show that it has 
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not in fact been affected. | think that it could have 
been affected, and therefore the election of Mr. Patei 
cannot be allowed to stand. 
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And so, under section £5 (2) of the City of Rangoon gusree. 


Municipal Act, I find that Mr. Patel was guilty of 
corruption, invalidating his election. 

As to what is now to be done, in view of my findings 
in regard to Mr. Wellington and Mr. Patel, who were 
both returned for the same constituency, the position 
is by no means clear, and [I will now hear further 
argument on this point. 


Final Judgment.* 


Snare, J.—The question now to be answered is: 
What is now to be done in view of my finding that 
Mr. Wellington, whose election was objected to, was at 
the time of the election disqualified for being a 
councillor, and of my further finding that Mr. Patel, 
who was returned for the same constituency as 
Mr. Wellington, was guilty of corruption invalidating 
his election ? 

Section 15 of the City of Rangoon Municipal Act is 
admittedly extremely badly drafted. After giving to its 
languayc the most careful consideration that I can, I 
have come to the conclusion that the words “ any 
election’ which appear almost at the beginning of sub- 
section (Z) of that section are intended to cover both 
the case of a whole election being invalid (as, for 
instance, where, in a two-member constituency, there 
has been such wholesale bribery and/or corruption that 
it is impossible to say thes there has been a free 
election in the constituency) and also the case of the 
election of one of two or more candidates being invalid 





* See footnote at page 619--Ed, 
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in a constituency returning two or more candidates (as, 
for instance, where in such a constituency, one of the 
returned candidates was guilty of bribing onc or two 
voters but the other returned candidate was without 
blemish). I think that each case falls to be determined 
upon its own facts and circumstances. In the present 
case there is no sort of suggestion against Mr. Sequeira 
on any ground at all, and I see no reason why he 
should suffer for something which was done solely by 
Mr. Patel. I think that the result of the corruption of 
which I have found Mr. Patel guilty is limited to 
invalidating his own, that is to say, Mr. Patel’s election. 
In other words, I find that onthe facts of this particular 
case Mr. Patel’s election is severable from that of the 
other candidates who were declared to be elected for 
this Allied Constituency. I appreciate that this is 
opposed to the view taken by a Bench of the Calcutta 
High Court ; see Rathis Chandra v. Amulya Charasn 
Ghatak (1). The reasoning of Suhrawardy J. in that 
case, at pages 744/5, does not, however, commend itself 
to me. Of course it is true that it was the intention of 
the Legislature that three persons out of the total 
number of candidates should be elected for the Allied 
Constituency at one election, that is to say, at what 
is called the general election for the Rangoon 
Corporation. But equally is it true that it was not the 
intention of the Legislature that, every time a councillor 
resigned or died who had been elected for a constituency 
returning two or more members, the one or more 
remaining councillor or councillors elected for that’ 
constituency should automatically forfeit his or their 
seat or seats and have to stand again, It is quite clear 
to my mind that bye-elections may be held for single 
councillorships in a  two-councillor constituency. 
When once that is appreciated, the basis of the 
; (1) 34 CLW.N. 741, 
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judgment in this Calculia Case seems to me to disappear. 
I desire to add that the view which I myself take in 
preference to that taken by the Caleutta High Court 
is the view which was taken by Shaw J. in Pillay v. 
Venkatasamy (1) when he was Chief Judge of the 
Small Cause Court. 

In the resull, therefore, I find that Mr. Patel’s 
election was nol a valid clection and I set il aside ; and 
I desire only to add, as regards Mr. Patel, that it is his 
election, and the election of Mr. Patel only, which is 
hereby set aside. 

Having decided that in this particular case 
Mr. Patel’s election is severable from that of the 
other originally successful candidates, it follows that 
Mr. Wellington’s seat on the Corporation falls to be 
filled as if Mr. Wellington had originally been returned 
for a single-member constituency. I therefore have to 
direct that Mr. Munshi, if no cause of objection is 
found against his clection, shall be deemed to have 
been elected. No petitions objecting to Mr. Munshi 
have been filed in this Court either within eight days 
after the result of the election was declared or, as a 
matter of fact, at all. In view of the decision on this 
point which I gave yesterday in the case of Narayana 
y. Dugal, 1 shall not now call for objections to 
Mr. Munshi’s eleclion, and, as there are no such 
objections now before the Court, the result is that I 
now direct that Mr. Munshi shall be deemed to have 
been elected. ; 

The formal order which I make is this: I find that 
Mr. Wellington whose election is objected to was at 
the time of the election disqualified for being a 
councillor and I declare his election null and void, and 
I direct that Mr. J. K, Munshi, against whose election 
no cause of objection is found, shall be deemed to have 


{i) Munic. Election Ap, No. 5 of 1931 of the Rangoon Sm, C. Ct. 
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been elected. I further find that the election of 
Mr. Patel was not a valid election and I set it aside. 

The practical result of this order is, of course, that 
Mr. Sequeira and Mr. Munshi are now councillors, and 
that there will be a bye-election for one seat in the 
Allied Constituency. 


(His Lordship then dealt with the question of 
costs, There was no bye-election but Government 
subsequently appointed Mr. Wellington in place of 
Mr. Patel. See note at page 637.] 


1O4E] RANGOON LAW REPORTS. 


FULL BENCH (CIVIL). 


Aewie Str Exacsi Goodman Roberts, Kt.. Chief Justice, Mr. Justice dtya Br, 
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Clark (with him Ba Han) for the appeliant. An 
orasa son who has noi assisted in the acquisition of 
family property is not entitled to a quarter share in the 
family property even though he is otherwise competent. 
The Manukye Dhammathai did not lay down ali the 
essentials for acquiring orasa status ; it has to be react 





* Civil First Appeal No. 98 of 1940 from the judgmenisf this Court on 
the Original Side in Civil Regular Suit No. 161 of 1939, 


47 







ON 
cr 
as 


194i 


Fuly 24. 


566 


1941 


Daw E 


RANGOON LAW REPORTS. {1944 


with the other Dianuiathats avd a perusal of all the 
relevant sections show that the son must have assisted 


Mauneaunc the family in the acquisition of properties and should 


THEIN, 


not suffer from the physical disabilities mentioned 
therein. In Kirkwood v. Maung Sin (1), their Lordships 
of the Privy Council pointed out that the son must be 
“competent to undertake the responsibilities of the 
deceased parent,” In this case, the plaintiff has been 
found not to be entirely useless but such a son cannot 
satisfy the test laid down in that case because, 
admittedly, he cannot undertake his father’s responsi- 
bilities. 

In Ma Aye Yin v. Ma Mi Mi (2), it was held that 
active assistance is not necessary, and at page 575, an 
attempt was made to distinguish the Privy Council 
decision from this case by saying that in so far as 
active assistance was necessary, their Lordships did not 
intend to lay down a definite rule- which must be 
rigorously followed in every case. Such a distinction 
cannot be correct in view of ‘the express statement of 
the law by the Judicial Committee. The Courts should 
not help an orasa son who merely makes an attempt to 
help his father but the attempts put forward are such 
that he cannot be said to have assisted in the acquisition 
of the family property in any way. 

The orusa son is given the quarter share because he 
occupies a privileged position in the family and the 
privilege is shown to him under special circumstances 
and as a reward for past services rendered. See the 
observations of Maung Kin J. at page 792 of the 
decision in Kirkwood’s case, which met with the 
approval of the Judicial Committee. The burden is on 
the orasa son to show that he has helped in the 
acquisition of the family properties. Even if the Court 
holds that this condition is not essential, the orasa son 

(i) LL.R. 2 Ran, 693, 787, (2) LL.R.7 Ran. 569. 
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eldest son, acquired the status of orasa and in the 
result the Board held that the designation orasa is not 
limited to a son and that it connotes the eldest or lirst- 
born child who is competent to undertake the 
responsibilities of the aeceased parent. That was the 
actual decision and all that was necessary for the 


judgment. 


Roperts, C.Jj.—The respondent in this appeal 
brought a suit for administration and accounts in 
respect of the estate of his deceased father U Po Hla 
who died in April 1936; the appellant was the desend- 
ant in that suit and is U Po Hla’s widow and the 
mother of the respondent. 

The respondent’s claim was for a quarter share in 
the estate, as Orasa son of the family; his mother 
denied that he was the Orasa son, and pleaded in the 
alternative that if he had ever attained the status of Orasa 
he had subsequently forfeited it. There was no allega- 
tion that he was a swanutta or “dog son”; the 
respondent was admitted to be the eldest born child of 
U Po Hla and Daw E, and also to have attained 
majority. Hewas born on October 16th 1892. The 
learned trial Judge decreed his suit, He said 


“the plaintiff is pui to the proof that he helped in the 
acquisition cf the family property and the discharge of the father’s 
responsibilities, or at least that he isin a posilion to fulfil this 
condition if circumstances should call upon him todo so 

Joint living with the surviving parent and active assistance are not 
necessary. In this case, however, joint living and active assist- 
ance are relied on as matters which have some bearing on the 
question of the plaintiff's alleged forfeiture of his status as orasa.” 


He then proceeded to review the evidence given as 
to the plaintiff's conduct and abilities. He wasa very 
dull boy at school, and on leaving school he was “ tried 
out” by his mother at salesmanship in a slipper 
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business which was tlic family business conducted by 
her. ‘The period of this (ial lasted only about three 
mouths bit at the cud of it, although he was not a 
success, le war wed cutirely cast aside. Over a period 
of some three yeu there was a number of entries made 
by him in an acount book relating to the business. (Tt 
appears that there were twenty-eight such entries.) The 
learned Judge sunt that the evidence taken collect ; 
Gave 
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in whatever capadis be was set to work, qualifying 
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one-fourth sivare, but it also explains why she becomes so entitled, 
The eldest-born daughter steps into the shoes of the mother, 
assumes her responsibilities, manages the household and takes 
care of the younger children like the mother, andis confirmed in 
the status of the orasa child. ‘The status does not depend on the 
decease of the fither, where the child i3 a son ; or of the mother, 
where it is a daughter ; it comes into existence on the fuitilment 
of three conditions, : (1) that he or she is the first-born child ; 
(2) that it attains majority ; and (3) helps either in the acquisition 
of the family property and the dischargetof the father’s responsi- 
bilities ; or, if a daughter, helps the mother in the care of the 
property and the control and management of the household, 
which lie particularly within the mother's dutiés. 

In their Lordships’ judgment, although iis not easy always 
to reconcile the inconsistencies wilh which the Dhantmiathats 
bristle, upon a careful comprrison of the different enunciations so 
laboriously brought togetber in the Digest, the following propo-. 
sitions clearly emerge from the rules propounded in the 
Dhammathals, viz. that the designation orasa is not limited toa 
son and that it connotes the eldest or first-born child who is com- 
petent to undertake the responsibilities of the deceased parent.” 





Mr. Clark, for the appellant, contended that the 
respondent did not “help in the acquisition of the 
family property and the discharge of the father’s 
responsibilities.” He further contended that the 
appellant was not “competent to undertake the 
responsibilities of the deceased parent.” and that such 
competence could only be shown by proof of effectual 
help in the acquisition of family property. 

The latter phrase in their Lordships’ judgment was 
plainly taken from the Myingun Dhantmathai (quoted 
by their Lordships at page 781) where the wording is 
“competent to assume the father’s responsibilities” 
and it appears also in Mano (U Gaung’s Digest 
Vol. I p. 58). We are informed from both sides by 
advocates at the Bar, and my learned brothers who 
are acquainted with the Burmese language are in agree- 
ment with them that the literal rendering means “ who 
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can shoulde: ” or “ take the burden of " the resparsi- 
hililics of the father. 

‘The proposition laid down by their for 
iudicates that competence to underiake the 1es 
hilities of the deceased parent is one of the tests 
attainment of Orasa status. Before layin 
fyo Dhamiadhal was qe 
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of competcuce reqiired 

Mr, Clark relied oo later passages in the judgment 
of their Lordships and contended that they lad quoted 
Maung Kin J. with approval when he said (see p. 792) : 


“here is an additional reason why these rules of distribution 
of inheritence after boti the parents are dead do not apply to 
cases where the eldest daughter claims a quarter share from her 
surviving parent, the father, Cis that the claim is allowed ber 
uuder very special circumstances, and as a vewerd for her past 
assistance in the acqiisiiton of property aid Gre po: ity (which 
the law-givers expected in the times they lived} of her taking her 
mother’s place and continving the family and controlling the 
younger children as her mother had done in her lifetime.” 








He urged that the claim to become an ordsa is 
allowed “under very special circumstances and as a 
reward for past assistance in the acquisition of property ” 
and in no other case. But I cannot think that this 
quotation should be used so as to aller the sense of the 
proposition first laid down in their Lordships’ judg- 


ment. Anveldest born child who makes repeated 
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efforts to assist in a family business need nol prove 
that his efforts were crowned with financial success. 
Such a child may have struggled unsuccessfully to save 
something out of the wreck of the family fortunes at a 
period of dwindling prosperity; he is not to be 
disqualified as Orasa on that account. 

Our attention has been drawn to Ma Aye Yin v. 
Ma Mi Mi (1) a judgment of a Bench of this Court ; 
on page 575 of the report it is stated : 


“We have already referred to the passage in their judgment in 
Ma Thein's case where their Lordships set forth the three condi- 
tions necessary for the coming into existence of the siatus of orasa 
by ason of daughter: (1) that he or she is the first-born child ; 
(2) that it attains majority ; and (3) helps in the acquisition of the 
family property and the discharge of the father’s responsibilities ig 
ason. In our view of the reasons we have already given, the first 
two requisites are satisfied in this case, and in stating the third 
requisite we donot think that their Lordships intended to lay 
down a definite rule which must be rigorously followed in every 
case.” 


It is indeed on this account that a Bench of five 
Judges is hearing this appeal. 

In my judgment the wording of this passage is 
somewhat unfortunate. The question was whether one 
Kin Maung was the Orasa son of U Aung Min a gold- 
smith. His father permitted him to be a lawyer’s clerk 
and he subsequently became a Myook; he was transferred 
away from Moulmein where his parents lived and could 
not help and was never expected to help in the gold- 
smith’s business. But he never ceased to maintain 
filial relations with his parents and there was even 
evidence that he did at times help them with presents 
of money. It was held that he had attained and main- 
tained his status as an Orasa son. With respect,.I 
regard the decision as right, but the statement that 





(1) (1929) LL.R. 7 Ren. 569. 
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their Lordships of ihe Privy Council did not intend to aes 
lay down a definite rule to be rigorously followed is Pa" ® 
incorrect. The rule laid down by them was however Mauss Acre 


“ Fes ‘ =: THEN, 
in the passayc immediately following that which was = —— 
quoted by the Bench, and the requisite condition was *QF*™ 


fulfilled in the case which the Bench was deciding. 

I have had the opportunity of reading the judgments 
which my learned brothers Mya Bu and Mosely are 
about to deliver and respectfully agree with them both 
gencrally, and, in particular with their observations on 
Maung Thein Maung v. Ma Kywe(i\ decided by a 
Special Bench of which they were members. 

In the present case there was evidence upon which 
the learned trial Judge could find that the plaintiff was 
competent to assume the responsibilities of U Po Hla. 
U Po Hila himself paid no attention to the slipper 
business for thirtcen years before his death, but allowed 
it to be carried on by his wife. The plaintiff did assist 
although his assistance may have been of a temporary 
nature and of little value. There is no evidence at all 
that he refused to assist when called upon to do so, 
‘To the alternative contention that he lost a status 
already acquired the reply must be made that not only 
was he given a wedding present of Rs. 16,500 by 
his mother, but that many years later he admittedly 
performed the water pouring ceremony at his father’s 
funeral. Not only svould this show that he was the 
eldest son but that he was given his due place as such 
in the family and had not lost any status by reason of 
unfilial conduct as is now alleged. By adeed of gift 
in June 1938 the appellant recited that she had already 
given him property to the value of Rs. 3,706 and then 
in consideration of natural love and affection gave him 
further property worth Rs. 4,000. 


() (1933, LL.R. 13 Ran, 412 (F.b). 
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In contesting his clain: his mother and uncle have 
raked up every instance in the respondent's past life 
which they could possibly think of which might 
redound to his discredit. [ has been shown that on 
various occasions being a nian of hot temper he became 
uncontrollably angry, and was several times rude to his 
mother. He wasin the house forsome cight months 
before his father’s death, and was there on the very 
night on which he died. The appellant in her evidence 
said that he was asleep when his father died and had 
to be woken up ; this kind of statement serves in my 
view rather to show her spleen than to prove any lack 
of filial duly against {he respondent. In my view the 
learned trial Judge came to a right conclusion upon the 
evidence. It was proved at the triai that the appellant 
was the eldest born child, had attained maturity, and 
was competent to undertake the responsibilities of his 
deceased parent; and it was not shown that he ever 
lost the status of Orasa thus acquired by him. Conse- 
quently this appeal must be dismissed and the judg- 
ment and decree of the learned trial Judge affirmed. 
The appellant must pay the costs of this appeal advocates 
fees thirty gold mohurs: and we certify for two counsel. 


Mya Bu, J.—This appeal turns upon questions of fact 
and of law. As regards the facts of the case I am fully 
satisfied that the review of the learned trial Judge of 
the evidence given as to plaintiff's conduct and abilities 
is just and fair, and I have no hesitation in accepting 
the learned Judge’s conclusion that the evidence taken 
collectively gives a fair picture of the plaintiff making 
himself generally useful in whatever capacity he was 
set to work qualifying himself by getting acquainted 
with all the ramifications of his parents’ activities in 
order to be able to step into his father’s shoes 
should occasion demand it. 


14 | RANGOON LAW REPORTS. 


The direct object of having this appeal tried by ihe 
Full Bench has however been to test the proposition 
laid down by the then Chief Justice Sir Guy Rutledge 
and Mr. Justice Brown in Ma Aye Yin and others v. 
Ma Mi afi and others (4) that for an orasa to qualify for 
his special rights, joint living with the surviving parent 
and active assistance i his or her duties is not 
necessary. If T may respectfully say so, this is quite 
consistent with the modern Burmese notion. For 
iysclf 1 made my concurrence in that view quite 
clear in a part of my judgment in the Full Bench case 
of In re Maung Thein Maung v. Ma Kywe aud others 
{2) where I observed as follows : 


“Coming closer te the question in issue in this reference 
there is, with refsreu-s to monogamous families. definite and 
undisputed authority for the proposition that the erasa has the 
right to claim a quirter sire from the surviving parent on the 
death of the parent of the stme sex as the orasa [ Kirkwood v. 
Manus Sin aud another (3)|. The essential conditions for the 
existence of the status of orasa are that (a) the child is the first 
born; (6) the child attains majority ; (c) the child, being a 
son, helps in the acquisition ¢f the family properties and the 
discharge of the father’s responsibilities, or, being a daughter, 
heips the mother in the management and centro! of the family 
properties and heuschold. As regards these ccnditions, however, 
it has been held that for an erasa to qualify for his or her 
special rights, joint living with the surviving parent and 
active assistance in his or her duties is not necessiry [Ma Aye 
Vin and others v Ma Mi Mi and others (1)|. Under modern 
couditions this is as it should be; for, in spite of sep irate living 
which cannot be regarded fer se as an indiciumt of severance 
of the fimily tie or exclusion from the family and in spite 
of the absence of active assistance in the duties enunciated in the 
Dhatnnathals the notion ‘ako kyi hlyin apha aya, ama kyi hlyia ami 
aya" (the eldest brother is in the position of the father, the eldest 
sister is in the position of the mother) still continues unabated 
in the modern Burmese Buddhist mind ; and considering that the 


(tj (1929) LL.R. 7 Ran, 569. (2) (1935) LL.R. 13 Ran. 412, 434, 435. 
(3) (1°24) LL.R. 2 Ran. 693. 
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orasa may claim his or her special rights on the death of the 
parent of the same sex as him or her and as such claim may be 
made immediately after the death of such parent [see Tun Tha v. 
Ma Thit and others (1)}, there need not be a lapse of time between 
the death of the parent and the orasa’s making of the claim for 
his or her special rights, during which the actual fulfilment of the 
duties of taking his father’s or her mother’s place in the family and 
of continuing the family after the death of the father or mother as 
the case may be, mentioned in the Dhamuaihats, can be enforced.” 


During the time that has elapsed since I made 
these observations there has not been any definite 
judicial pronouncement or any known variation in the 
customs of the Burmese Buddhists to make me doubt 
the correctness of the view which I expressed. There- 
fore, it will be quite impracticable to enforce in certain 
circumstances actual fulfilment by the orasa of the 
duties of taking his father’s or her mother’s place in 
the family and of continuing the family alter the death 
of the parent of the same sex in order to qualify for the 
claim to a quarter of the parental estate. The most 
obvious of such circumstances is the making of the 
claim by fhe orasa with the shortest possible delay 
afler the death of the parent, a circumstance over 
which none but the orasa concerned has control. 
While this trend of reasoning shows, in my opinion, 
that actual fulfilment by the orasa of such duties after 
the death of the parent is not a sie-qua-non to being 
qualified to take the orasa’s share, I think that the 
construction placed by Mr, Justice May Oung in 
Ma Hla U vy. Maung Shwe Yin and one<{2) on the 
rules regarding competency is not inconsistent with the 
general body of the texts in the Dhammathats including 
the Manukye and is consonant with the modern 
Burmese notions. The learned Judge there stated : 


“he rules regarding competency are not so definite; the 
orasa must be legitimate and must have attained the age 





{1) 9 L.BLR, 56. (2) (1923) LLR. 1 Ran. 370. 
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ol majority; pessibly there must be no physical or moral 
incapacily ”, 


and held that the eldest daughter on the death of the 
mother was not disentitled to her share as orasa by 
reason only of the fact that she lived separately from 
her father and thal she never assumed the duties of 
her deceased mother in the family. Therefore, as a 
condition precedent to the acquisition of the status 
of orasa before the death of either parent competency 
to assume the father’s responsibilities, if a son, or to 
help the mother in the control and management of the 
household, if a daughter, has never in my experience 
been regarded as more than absence of physical or 
moral incapacity. The following observations of 
Page C.J. in fn re Maimig Thein Maung v. Ma Kywe 
and others (1) also sapport this view : 


“ But it is alse to be borne in mind, and in my opinion it is a 
fundamental and crucial fact, that in those days the orase always 
lived with the other members of the family, and helped in the 
management of the family affairs. Vast changes, however, have 
taken place in the environment, circamstances, and habits of the 
Burmans since those far-off days when the Dhamsmathais were 
compiled. Families no longer live, as a matter of course, under 
the same roof; the days of the patriarch are numbered ; and it 
has been judicially determined that under modern conditions it is 
not essential that (he orasa should live with the rest of the family 
or take part ‘in the acquisition of the family property’ 
(Ma Aye Yin aud others v. Ma Mi Mi and others (2)}. Nevertheless, 
the Courts conlitue to hold that an orasa who has not complied 
with these conditions of his office, which erstwhile were held to 
be essential, is not for that reason alone debarred from the right 
to receive in certain circumstances a special preferential share 
of the family estate [Ma Hla Uv. Maung Shwe Vin and one (3); 
Maung Dwe and othersv. Khoo Raung Shetn and others (4); 
Maung Sein Thwe v. Ma Shwe Yi (5)).” 





(4) (£935) ILLAR. 13 Ron, 412, 423 (F.B.) (3) (1923} LL.R. 1 Ran, 370, 
(2) (1929) IL.R. 7 Ran. 569, {4) (1925) LL.R. 3 Rau. 29. 
{5) 16 L.B.R. 396. 
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One of the premises upon which the appellant’s 
contention that the conditious including the rendition 
of help in the acquisition of the family properties 
and the discharge of the father’s ot the motlicr’s 
responsibilities, as the case may be, are prerequisite te 
the acquisition of the status itself, proceeds is that the 
orasa’s tight to receive in certain circumstances a 
quarter share of the family estate is a special preferential 
right. The special preferential character of the right 
loses much of its strength when it is borne in mind 
that in actual practice it is not often considered to be 
to the or asa’s advantage to take a quarter of the estate 
upon the death of one of the parents. For example, in 
a,family of less than four children it will be more 
advantageous to the orasa to await the death of the 
surviving parent {1). Although there is no direct 
textual or judicial pronouncement to the effect that the 
orasa having taken his or her-quarter share,in the estate 
is debarred from participating in the inheritance upon 
the death of the surviving parent there has in my 
experience never been a claim put forward by an orasa 
child who has already received the quarter share on the 
death of one of the parents to a further right of 
inheritance on the death of the surviving parent along 
with other children. The sentence 


“ Let the mother and younger daughters take all the residue of 
the property animate and inanimate ” 


in paragraph 4and the sentence 


“ Let the residue be divided into four parts of which let the 
eldest son have one and the mother and younger children three ” 


in paragraph 5, of Book 10, Maz:hkye, indicate that an 
orasa child, who has already received a quarter share 





(1) U May Oung’s Buddhist Law, 2nd Ed., p, 252. 
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on the death of one of ithe parents has no further right 
of inheritance in the family estate on the death of the 
surviving parent when there are other children. The u 
proposition that the orasa’s share vesis on the death of 
ihe parent of the same sex [see Paw Onv. Tun Tha(} 
folowing the Privy Council ruling in Tun Tha v. 
Ma Thit and olters (2); Ma E Mya and another ¥. 
U Pe Lay amd olhers (31) is sufficient to show that if 
sucha claim be allowed the orasa would be in a 
position to claim in addition to the share to which he 
is entitled equally with the other children on the death 
of the surviving parent his orasa’s quarter share in 
the event of the surviving parent dying within iwelve 
years of the death of the first dying parent, which is 
contrary to the settled Jaw that on the death of the 
parents the children arc entiticd to inherit the estate 
equally. [In afamily of more than four children the 
orasa who has not enforced his vested right upon the 
death of one parent will find it advantageous to take 
his orasa’s quarter share upon the death of the 
surviving parent if such a claim is not barred by 
limitation. But in a family of less than four children it 
would obviously not be to the advantage of the orasa 
to claim his quarter share before or upon the death of 
the surviving parent provided the estate has not 
materially deteriorated, which contingency is irrelevant 
in settling a legal proposition. 

Tor the above reasons I agree with my Lord the 
Chief Justice in accepting the decision in Ma Aye Yin 
and olhers v. Ma Mi Mi and others (4) to the effect that 
for an orasa to qualify for his special rights joint living 
with the surviving parent and active assistance in his 
or her duties is not necessary as correct, although the 
slatemcnt appearing,in the judgment of that case that 





(1) 11 LBB. 192. {3) (1925) I.L.R. 3 Ran. 281, 
(2} 9 L.B.R. 56, (4) (1929) LL R. 7 Ran. 569. 
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their Lordships of the Privy Council did not intend to 
lay downa definite rule to be rigorously followed 
appears to me, with all due respect to the learned 
Judges, to have been due to an inaccurate appreciation 
of the actual decision of the Privy Council in the case 
of Kirkwood v. Maung Sin and another (1). Although 
their Lordships set out the conditions upon the 
fulfilment of which the status of orasa depended as 
enumerated in the Kyel-yo Dhammathat, their actual 
decision is to be found notin that passage but in the 
lastsentence of the next paragraph of the judgment 
[2 Rangoon, page 787] which runs as follows : 


“The following propositions clearly emerge from the rules 
propounded in the Dhantmaihais, viz. that the designation orasa. 
is not limited to a son and that it connotes the eicest or first-born 
child who is competent to undertake the responsibilities of the 
deceased parent.” 


In the result I agree with my Lord the Chief Justice 
in his conclusions both on the question of fact aad on 
the question of law involved in this case and I concur 
in the order proposed by his Lordship. 


MoseExy, J.-—I agree with my Lord the Chief Juslice 
that the plaintiff performed the ordinary duties of an 
orasa son. He did what was required of him. He was 
nol very bright, though his mother admits that he was 
as intelligent as his younger brothers. He was not 
required to do very much. He did not make a good 
shopman but helped in the business at home; nor did 
his father render any greal assistance in the family 
business ; it was managed by the mother. 

The plaintiff was given a large wedding present by 
his parents;—Rs. 16,500. He lived wilh his parents 
latterly for several months, and unlike his brothers 
attended his father in his last illness. He was allowed 


(1) (1924) LL.R. 2 Rin. 693. 
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must be strictly adhered to, which require assistance in 
the acquisition of the family property. 

It is clear that the various Dkammathats give the 
third qualification of thé orasa son in two quite 
different ways. The earliest Dhammaihat, the Mano 
(p. 58, Digest), only requires that the son be 
“ competent to assume the duties and responsibilities 
of his father." I quote the translation from the Digest. 
The Burmese is “apa wut go ake ywe ywel hsaung 
hnaing thi”, i.e, one capable of shouldering the burden 
of the father. 

The Pyu Dhanmathat, which dates from 89, 
Burmese Era (p. 59, Digest), requires that “ the cldest 
born” be “a son who helps the parent in the 
acquisition of properly.’ The Burmese is perhaps 
vaguer. It reads: “iba doi sipwa go lisha pe ani 
ge tho gon kyezu hnin pyezon thau tha”, i.c., a man who 
will help or is likely to help in the acquisition of 
property—if he has that capacity. i 

The Vilasa Dhammathat (455 B.E.}, says, “If he 
helps the parents in the acquisilion of the family 
property.” : 

The Myingun Dhammathal (1012 B.E.), says, 
“Competent to assume the father’s responsibilities.” 

The Vannana Dhammathat (1126 B.E.), (p. 65, 
Digest}, says: “ Helps the parents in the acquisition of 
the family property”’, as does the Rast Dhammathat 
{1129 B.E.), (p. 65, Digest). ‘ 

The Manuvannana Dhammathat (1134 B.E.), an 
amplification of the Manu, says “ one who assumes the 
duties and responsibilities of his father.” 

The Manugye (1114 B.E.), which is the 
Dhammathat. of paramount importance, according to 
the decision of their Lordships of the Privy Council in. 
Ma Hnin Bwin v. U Shwe Gon (1), is silent on the 

: (1) 8 L.B.R 1. 
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The Diuniuathe! Kyaw, in another passage (quoted 
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a quotation only and does not embody the decision of 
their Lordships. Their Lordships were there dealing 
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orasa son in the family as well as an orasa daughter. 
The third qualification of the orasa son or daughter 
quoted there from the Aye/yo was that he or she, if a 
son, helped in the acquisition of the family property 
and the discharge of the father’s responsibilities ; or, if 
a daughter, helped the mother in the care of the 
property and the contro} and management of the house- 
hold. 

But the actual decision of their Lordships in the 
case is coniained in the passage which lies immediately 
below (at page 786 and page 787}. It was this : 

“ * * that the designation orasa is not limited to a sou and 
that it connotes the eldest or lirst-bora child who is competent to 
underiake the responsibilities of the deceased parent.” 


ido not think that I appreciated this when I said 
in In re Maung Thein Maung v. Ma Kywe and others 
(1) that their Lordships of the Privy Council intended 
to lay down there that one of the three essential 
conditions for the existence of the status of orasa is 
that the child, being a son, helps in the acquisition of 
the family properties and the discharge of the father’s 
responsibilities. 

I must modify, too, what I said.there (at page 447) 
that the decision in Ma Aye Yin and others v. Ma Mi 
Mi and others (2) was wrong. The decision was right, 
but, as my Lord the Chief Justice has pointed out, the 
basis of the decision was wrong. It was not that their 
Lordships did not lay down a rule which they intended 
should be rigidly followed, but it was that the rule laid 
down by their Lordships was that it is only necessary 
for the eldest child to be competent to undertake the 
responsibilities of the deceased parent and not that it is. 
necessary for him to help in the acquisition of the 


family property. 
(1) (1935), LL.B. 13 Ran, 412,447 (FB). 2) (1929) LL-R.7 Ran. 569,, 
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lt is hardly necessary to say that any other 
conclusion would be impossible under the conditions 
of rodern Burmese socicly where joint living and joint 
working by the children and the parents is ao longer 
the rule. [am bound to say that in the course of my 
judicial expericnce [I have never coi across or heard 
of a case where the claim of an oresa sex has been 
disputed on grounds akin to those jn the prescal case. 

As regards the appeal before ws, it is suineicit to 
say that, whatever view of the law bu taken the dec 
of the fudae of original instance was correct. 
plaintif€ did render assistance in the acquisition of the 
family property and the plaintiff was competent ic 
assume the ditics of his deceased father. 

1 would therefore dismiss this appeal 











IVU, Jor Tagree wilh tas Bavelile Ohdcl justi that 
(his appeal should te dismissed 1 should however, 
Tike do say a few words as (hese is some conhoversy as 
fo What the requisites for the status of an orasa child 
are and as to why «a one-fourth share is given to the 
erasd child in the parental estate on the death of the 





parent of the sarie sex. The necessary requisites 
according to {he learned counsel for the appellant are 
(1) that he or she is the first born chile ; (2) that he or 
she allains majorify and (3) helps cither i the acquisi- 
tien of the family properties and discharge of the 
fither’s responsibilities ; or, if a daughter, belps the 
mother in the care of the propertics and the 
contral and management of the household which lie 


particularly within the mother’s dut 











ties. Learned 
counsel further submits that unless the eldest born 
child fulfils all these three conditions, hz or she, as the 
casc may be, will not acquire the status of an ovusa 
child and that a one-fourth share is given as a special 
reward for helping thé parents in the acquisilion 
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of properties. On the other hand, counsel for the 
respondent submits that all that is necessary to acquire 
the status of an orasa child is that the child should be 
the eldest born child and that, if the child is a son, he 
should be able to shoulder the burdens and responsi- 
bilities of the deceased: father and, if the child is a 
daughter, she should be able to shoulder the burdens. 
and responsibilities of the deceased mother and that the 
reason for giving a one-fourth share to the orasa child 
is to enable it to discharge the special duties. In 
support of their respective contentions the counsel rely 
on the decision of their Lordships given in Kirkwood 
alias Ma Thein v. Maing Sin and another (1). In order 
to understand and appreciate what the actual decision of 
their Lerdships in that case is, it will be necessary to 
make a brief survey of the Dhammaithats. The texts 
from the various Dhamimathats dealing with the 
question in dispute are collected in sections 30 and 33 
of U Gaung's Digest. There are thirty-three of these im 
section 30 and they deal with the question of partition 
between the mother and the eldest born son on the 
death of the father. These Dhammathats may be 
divided into five groups : 

The first group consists of (1) the Vilasa, (2) the 
Dhammathat-kyaw, (3) the Kyetyo and (4) the Kandaw. 
What in effect these Dhammathats say is that the eldest 
born son should not only be competent but should also 
help the parents in the acquisition of properties so as to 
be entitled to a one-fourth share. 

The second group consists of (1) the Pyu, (2) the 
Vannana, (3) the Rasi and (4) the Sonda. They say 
that the eldest born son who is competent and who 
helps the parents in the acquisition of properties will 
get his father’s personal belongings and the properties 
which form the appanage of his office on the death 

(1) (1924) L.L.R. 2 Ran, 693. — 
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ol the father ft: additic+ to these properties these 
Dhawemathais eive the clbiest son a one-fourth share. 
As towhy he it} given a one dourth share, the Py and 
the Souda say Uiat the cident son is piven a one-fourih 
share so tbat beet continue tle famdy. The Kasi 
“atys that the eklesi son is siveu a one-fourll: share a> 
he has to shoulder Gie dutics aud responsibilities of tise 
father ancl to | 
The Famiaie docs ot give any reason why the eklost 





seserve the social standing of the bars 


non is fiven a one-fourth share, 
The lined gia of (1) the Alama, (2) tic 
Katugsa, (4; ihe Jb (43 the Tege, (5) the 
Vattadboni:, 6) the Viehhedani, (7) the Kyannet 
and (8) the Adve Uarand. They say that the son is 
in the first plese te get the father’s-personal belongings 
Al (he prope tes whe f fori (he appanage of his office 
tis he dis be steoubtes fh duties and responsibilities 
Ol the father A. tcgerds ihe rest of the properties, 
they way (lattes cer iste pela one-fourth share and 
the miother jefe get a three doutths share. Only four 
of them, namely, () tke Kasgza, (2) the Tezo, (3) the 
Mer Vasa: al (fj Ue Myasnuel give reasons why 
boson is to gels fourth share. The Kaiigea and 
U0 Pose say Ghat the son gets a one-fourth share as he 
COM pies the Luniy. The Mane Veunina says that 
the fy fiely nous fortis share as he has to uphold the 
fat het position aed office. Inthe case of the Kyanec, 
HW SAYS sy (he sen eels a one-Sourth share because he 
MRIUINES -.. fallier’s responsibilities, discharges his 
oT MNGCtinue: the family. ; 

! he lS ih xreup consists of filleen Dhanimathals, 

vit, (1) tie Vers, (Z} the Dhamma, (3) the Manugye, 
(4) the av GRE. (5) the Vinicchaya, (6) the Pakasazi, 
(7) the Barger deity gy tise Afazu, (93 the Pazar, (10) the 
Kuugyatinsts (Da. Dayajja, (12) the Warnlinga: 
(tM the Dhamtt. (74)the Amwebor and (15) the 
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bess Citiava. They say that the eldest son is to get a one- 

DawE fourth share and the mother a three-fourths share, but 
iMavxe Aune they give no reason why the son is to get a one-fourth 

THEIN. share. 
The fifth group consists of two ininor Dhammathats, 
viz, (1) the Manussika, and (2) the Kungya. The 
Manussika gives only the father’s personal properties 
and the lands used as an appanage of his office to the 
son and the rest of the properties to the mother. In 
the case of the Kzungya, it gives three-fourths to the 
mother and one-fourth to all {he children including the 
eldest son. 

The texis which deal with the question of the 
partition of propertics between the father and the 
eldest born daughter on the death of the mother are 
collected in section 33 of the Digest. They may be 
divided into four groups: 

The first group consists of (1) the Mano, (2) the 
Manussika, (3) the Kaingza, (4) the Kandaw, (5) the 
Tezo, (6) the Vannadhamma, (7) the Manu-vannana, 
(8) the Manuyin, (9) the Vicchedani and (10) the 
Panam. They generally give the personal properties 
of the mother to the daughter and allow her to ke? 
what has been given to her by the parents. They 
the rest of the properties to the father. 

The second group consists of (1) the Pyz, !) the 
Waru, (3) the Dhamma, (4) the Manugye, 2} the 
Vannana, (6) the Rasi, (7) the Vinicchaya'8 the 
Pakasani, (9) the Rajabala, (10) the Sond. (11) the 
Manu, (12) the Kungyalinga, (13) the Day (14) the 
Warulinga, (15) the Dhammasara, (16) y Anrwebon 
and (17) the Citiara. They give onettth to the 
daughter and three-fourths to the fathe’ No reason is 
given why a one-fourth share is given’ the daughter. 

The third group consists of the Vilasa, (2) 
the Dhammathat Kyaw and (3)/* Kyelyo. They 
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give one-fourth to the daughter, the reason being that 
she helps the parculs in the acquisition of properties, 
The fourth group consists of the Kuuja and the 
Kyannel. ‘the Kisja gives three-fourths to the father 
and one-fourth te all other children including the 
eldest daughter, The Ayasnstel gives all {he properties 
inherited by the mother and half of the properties 
which the mother has acquired by using the properties 
given to her by her husband to the daughicr 
From this brief survey of the Dhannnalhais ti witl 
be seen that in the case of the division of propertics 
between the mother and the son on the death of the 
father, only four Dhamathats say that the son should 
not only be competent to shoulder the duties and 
responsibilities of the father but also should help the 
parents in the acquisition of properties before he can 
claim a preferential share, What the majorily ot the 
Dhansmathals including the Mamugye says is that the 
son is entitled to get a one-fourth share on the death of 
the father. In the case of the division of properties 
between the father and the daughter on the death of the 
mother, only three Dhammathats say that in order to 
be entitled to get a one-fourth share the daughter 
should help the parents in the acquisition of propertics. 
The majority of the Dhanunathats simply allows a one- 
fourth share to the daughter and three-fourths to the 
father. Though the majority of the Dhamsmathats 
does not give any reason both in the case of the son 
and in the case of the daughter why they should each 
get a one-fourth sbare on the death of the parent of the 
same sex, the reason is, however, in my opinion quite 
obvious if reference is made to the texts collected in 
sections 31 and 32 of the Digest. According to these 
texts, the son gets only the properties given to him by 
both the parents and a few slaves and a few head of 
cattle, but the rest of the propeities goes to the father 
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on the death of the mother. So, in the same way, om 
the death of the father the daughter gets only the 
properties given to her by both the parents and a few 
slaves and a few head of cattle: the rest of the 
properties goes to the mother. If, as is suggested, a 
one-fourth share is given to the eldest child as 2 
special reward for helping the parents in the 
acquisition of properties, why is the child then not 
given a one-fourth share on the death of the parcut 
of the opposite sex? To be consistent and logical, 
achild should be given a one-fourth share on thr 
death of one parent irrespective of the sex of the 
deceased parent. As the child is not so given, the 
suggestion that a one-fourth share is given is a specu 
reward for helping the parents in the acquisition of 
properties is in my opinion untenable. ‘There must be 
some other reason for this preferential treatinen{ and 
the reason is that the eldest child, if he be asou, and 
not affected by any disability, should take the place of 
the father, and if it be a daughter and not affected by 
any disability should take the place of the mother, 
That is what the texts collected in section 49 of the 
Digest say. They say that the eldest brother shall look 
after his younger brothers and sisters as a father would 
and that the eldest sister shall look after her younger 
brothers and sisters as a mother would and the younger 
brothers and sisters in turn should respect their eldest 
brother and sister as they would their parents. 
Ex-Kinwun Mingyi U Gaung who was recognized as 
an authority on Burmese Buddhist Law explained the 
law on the partition of properties between the mother 
and the son on the death of the father and the partition 
of properties between the father and daughter on the 
death of the motheras understood and administered 


‘during the reign of the last two Burmese Kings in his 


book called the Aiiasankhepa. See sections 155 and 
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156 cl bis book where the partition between the mother 
and the son on the death of the father and the partition 
between the father and daughter on the death of the 
motheris made on the same lines as is made in the 
majority of the Dhannunathats, that is to say, on the 
death of the father one-fourth goes to the eldest son 
and three-fourths go to the mother and on the death of 
the mother one-fourth goes to the daughter and three- 
fourths to the lather. He gave no reason as to why 
one-fourth is given lo the eldest son, but the indication 
of the reason is lo be found in section 233 of the book 
where be said : 

“ Of the children of these several wives, the aw as to lie son 
of which wife should be the orasa is that the son of the first 
married wile should be constituted the orasa, provided that he is 
able lo bew the burdens and responsibilities of his parents. If 
such a son becomes incapacitated (physically or mentally) the son 
of any other wife, so long as he can bear the burdens and 
responsibilities of his parents, shall be constituted the orasa 
aucas sucl. te shall be entitled to inherit his father’s hereditary 
tiles and insignia of office and also to receive the share of orasa.” 


Thal was also the view of U May Oung who in his 
book on Buddhist Law, Second Edition, at page 243 
said : 


“An ‘orasa ’, then,—in the primary sense of the word—is a 
child who on the death of one parent, is competent to represent 
the deceased and in the capacity of representative is entitled to 


one-lourth of the parent’s joint estate.” 
et 


On cxanination of the case law 1 find that the same 
view as was expressed by Mingyi U Gaung and 
U May Oung was adopted in Ma Mya Thuv. Maung 
Po Thin (1). It was said there that the eldest son, 
if competent, is the representative of his deceased 
father and in that capacity is entitled to one-fourth 





(*) PJ., L.B., 585. 
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share in the parental estate. In Nga Lu Daw v. 
Mi Mo Yi (1), the learned Judicial Commissioner of 
Upper Burma said— 


“Phe eldest son is generally but not necessarily the auratha 
son. The son who in case his father dies or becomes incapaci- 
tated is competent to take his place in the family is the auratha 
son. Ifthe eldest son be blind or otherwise incapacitated, his 
younger brother, if competent, is the auratha son . . . Again 
though the eldest son cannot claim one-fourth of the estate 
from his father on the death of his mother, he can claim that 
share from his mother on the death of his father, because he then 
takes his father’s place in the family.” 


In spite of certain observations made in the course ‘of 
his judgment passed in Kirkwood alias Afa Theim v. 
Maung Sin and another (2) which might make one 
think that he took aview different fromthe one 
expressed above, Maung Kin J. came to the same 
conclusion as above at the end of his judgment. He 
said at page 712 of the Report : 


“In the result I would hold that the eldest-born legilimate 
daughler has the right io claim a quarter shareon the death of 
her wother whether she co-ewists wilh sons or not and that the 
eldest-born child is the oxasa, alihough, as regards the claim to a 
quarler share on the death of one of the parents, il would depend 
ufon the circumstances of each particular case whether the clam 
can be made or not, that is to say, if the child is a son he can only 
make the claim frou the mother, on the ground that he sleps into 
his deceased father’s place ; similarly, if a daughter, she can only 
claim as one who iakes the place of her mother.” 


From this brief survey of the Dhammathais and the 
case law it is quite clear that helping parents in the 
acquisition of properties is not one of the requisites 
for the status of an orasa child but what is essential is 
that the eldest born child should be compétent to 
shoulder the burdens and responsibilities of the parent 


(1) (1914-46) 2U.B.R.66. 2) (1924) LL.R. 2 Ran. 693. 
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of the same sex on the death of ihe said parent and 
that one-fourth share is given to the orasa child so 
that he or she, as the case may be, may be able to 
discharge his or her special ‘responsibilities. That is 
also in my opinion the view held by their Lordships 
ol the Privy Council in Kirkwood’s case (1). Their 
Lordships said at page 786 : 


“Tathei Lordships’ judgment, although ii is not easy always 
ta reconcile the inconsistencies with which the Dhammathats 
brisUlc, upon 1 careful comparison of the different enunciations so 
Jaboriously brought together in the Digest, the. following propo- 
sitions clearly emerge from the rules propounded in the Dham- 

- mathals, vi:., Wat the designation orasa is not limited to a son‘and 
that ileonioves the eftest oc Girst-born child who is competent 
to andertike the responsibilities of Une deceased parent.” 


T do not think that their Lordships in citing the 
three condilions mentioned in the Kyefyo in the course 
of their judgment meant to lay them down as essential 
conditions for’ the status of an orasa child. The 
object of their Lordships in quoting the three condi- 
tions from the Kyetyo was in my opinion to point out 
the discrepancies appearing in the various Dkam- 
mathats, 


Dunkiery, ].—I agree that this appeal must be 
dismissed, and ¥ agree with the order of my Lord the 
Chicf Juslice regarding the costs. Ican add nothing 
useful to the judgments which have just been 
delivered. 





(1) (1924) LL.R, 2 Ran, 693 
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FULL BENCH (CIVIL). 


Before Sir Ernest Goodman Roberts, Kt., Chicf Justice, Mr. Justice Mya Bu, 
Mr. Justice Mosely, Mr. Jusiice’Ba U and Mr. Justice Dunkley. 


NAGOOR GANI 
v. 
AKAC.T.A.L.C. CHETTIAR AnpD otHERs. * 


JIudgment—Order absolute for Certrorari—Petition for writ not a suit. Order 
nol appealable—a ppeal from decree of séugh Judge of High Comt— 
Appealable arder—Action, Suit, Judgment, Decree, Order On riatony 
summons — High Court Rules and Orders, r. I9L—Rangoou lusolreiny Ar 4, 
8 S,orders—Lelters Patent, cl, 13—Code of Civil Procedure, 0 212). 20, 
96, 104 ; O. 43, 7.1 

An order making absolute a rule msi for certiorari granted by a Judge on 
the Griginal-Side of this Court is not a judgment within the meaning of 
clause 13 of the Letters Patent and noappeal jies therefrom. 

In ve Dayabhai vy. AMM, Murugappa Chettiar, LL R 13° Ran. 457, 
followed. 

A petition for a writ of certiorari is nol instituted, as @ svit is, by a plaint 
or by au Originating Summons. The decision on the petitionis an order and 
itis not an order made appealable under s, 104 or 0.43, r 1 of the Code of 
Civil Procedure or by any law for the time being in force. 

An appeal from a decree of a sinyle Judge of this Court lies not under 
s.96 of the Code but under cl. 13 ofthe Letters Patent, and an appeal from an 
order of such Judge is regulated by the provisions of the Code, 

The term “action” as used in the Judicature Act cannot affect the delini- 
tion of the term “ judgment " in the Letters Patent which means a decree, and 
a decree can only be passed in a suit. 

Chinery, Ex parte, 12 Q.B.D. 342; The King v. Westminster Assessment 
Commit e¢, (1917) 2 K.B. 215; Overseers of the Poor of Walsaliv. Loon & N.W. 
Railway Co. 39 LER. 453; S. J. Bhogilal v, The Dakore Temple Committee, 
30 C.W.N. 459 (P.C.) : Sabitri v. Savi, LL.R. 48 Cal. 481 (P.C.) ; Tata Iron and 
Steel Co, Lid.v. Chief Revenue Authority of Bombay, 1.L.R. 47 Bom, 724 (P.C), 
discussed. 

B.C. Chowdhury v. K. S. Deb, VLR. 9 Cal, 482, distinguished 

U Ba San v. U Ya, Civ. Misc. Apreal No. 45 of 1940, H.C. Ran., over- 
tuled, 

Orders uncer s,§ of the Rangocn Insolvency Act are not judgments, but 
orders appealable as such under that section, 

Bodi v. K, Ba Gyi, [1940] Ran. 702, dictum dissented from. 
pe a a 

*- Civil Misc. Appeal No. 62 of 1940 from the order of this Court on the 

Original Side in Civil Misc. Case No. 163 of 1940, 
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Clark (with hing 2, AL Basu) for the respondents. 
There is no right of appeal against an order making 


1941 


Ganr 


absolute a rile wisi for certiorari granted on the Original 4 x pion, 


Side of the High Court Bcfore 1873, in England, 
there was no right of appeal agairst the issue or non- 
issuc of a prerogative writ. The Judicature Acts 
provided a right of appeal for the first time. A right 
of appeal is a creature of statute and the fact that there 
should be a right of appeal in a given set of 
circumstances should not have any weight upon the 
Court. 

The word “ judgment” in England corresponded 
to the word “decree” in India and Burma, though in 
England judgments were not necessarily preceded by 
suits. In the King's Bench Division, there were 
“actions " and in Chancery, there were “motions” 
which are not necessarily suits. But this does not 
affect the meaning of the word “judgment” in Burma. 

The Code of Civil Procedure applies to the High 
Court and in Im re Dayabhai Jiwandas vy. A.M-M. 
Murugappa (1), Page C-J- was referring to the 
definition of ‘‘decree” in the Code of Civil 
Procedure. 

Though the decision in Hurrish Chunder vy. Kali 
Sunderi \2) appears to support the appellants to some 
extent yet il was referred to in the course of the 
arguments in the Rangoon case and must be deemed to 
have been duly considered. 


[Mosety, J. The décision in Hurrish Chunder’s 
case can be regarded as falling within section 47 of the 
‘Code of Civil Procedure and therefore, the order in that 
‘case was appealable. ]° 





(1) LL R. £3 Ran. 457 (F.B.), (2) LER. 9 Cal, 482, 
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Yes. Where a right of appeal is intended to be 
given, it has been specifically given. See section 48 of 
the Specific Relief Act. 

Section 26 of the Codé of Civil Procedure says that 
a suit must be commenced bya plaint. In the present 
case, there was no plaint and the case is governed by 
the Rangoon Full Bench decision. Ifa right of appeal 
is to be given in these cases, it is open to the 
Legislative or Rulc-making authority lo say so. 
(Compare the Rules as regards originating summons, 
Rule 191 of the High Court Rules and Orders.) 

In the decision in The Recepla (1), ti was pointed 
out that under the old system, there was no appeal and 
therefore a party asking for prohibition had to go from 
one Court to another until he got one which would grant 
awrit, India and Burma inherited this old common 
law power unaffected by any subsequent modifications. 
of the law in England. The first Charter of the 
Calcutta High Court is dated 1862 and clause 15 of the 
Rangoon Letters Patent is copied from clause 13 
of the Calcutta Letters Patent. The decision in 
The Recepia’s case is also relevant to show that the order 
passed in this case is not a judgment within the 
meaning of the word. 


J. B. Sanyal for the appellant. If the order finally: 
determined the rights of the parties, it has the effect of 
a decree. The word “suit” is nowhere defined and 
it can be applied to all contentious proceedings im 
which the rights of the. parties are conclusively’ 
determined. In Sabitriv. Savi (2) it was pointed out. 
that an order which canbe regarded as a.judgment: 
within the Letters Patent is still appealable though it: 
does not fall within the provisions of section 104 of the: 





(1) (1893) P. 255, 260. (2) LIgR. 48 Cal, 481 (PC). 
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that adopted in clause 13. Hf “judgment” was 
synonymous with “decree” and exciuded orders from 
its scope, there was no need to have used the words 
“ not being an order made in the exercise of revisional 
Jurisdiction etc.” in clause 13. The only provision for 
appealing from the Original Side to the Appellate Side 
of the High Court is clause 13 of the Letters Patent. 

The meaning and effect of the decision in Sevak 
Jeranchod’s case was discussed in Sital Din v. Anant 
Ram (i): Shaheadi Begam v. Alakh Nath (2). : 

In Sabiiri’s case, all that their Lordships wanted to 
say was that there may be orders which though not 
appealable under s. 109 of the Code cf Civil Procedure 
may be appealable under clausc 13 of the Letters 
Patent. 

The word ‘‘ decree” as used in the Privy Council 
decision means no more than what that word meant in 
English law as explained in Ew parte Chinery (3) ; 
Onslow v. Commissioners of Inland Revenue (4) and 
Ex parte Moore (5). The decision in The Taia Iron 
and Steel Co., Lid. v. Chief Revenue Authority of 
Bombay (6) supports the above submission, and this 
is the third of the Privy Council decisions relied upon 
in the Rangoon case. See also Ram Saruf v. Kamiz 
Ummehani (7). 

There is no definition of the word “suit” in the 
Code of Civil Procedure and section 26 gives merely a 
procedural direction. 


Clark in reply. Prior to 1873, no ove would have 
said that a petition for a writ of certiorari would be an 
“action.” It may be an action within the meaning of 





(1) 1L.R. 55 All. 326. {4} 25 O.B_D. 465, 
{2) L.L.R.57 AN, 983. (5) 14 Q B.D. 627, 
(3) 12 Q B.D. 342. (6) LL.R. 47 Bom. 724. 


(7) LR. [1937] Al, 386. 
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the judicature Acis bui this later definition cannot 
afiect the question in tssuc before this Court, 


The judgment of the full Const was delivered by 





RoBERTS, C.J[.—This is ats appout against an order 
making absolute a rule wisi for certioveri yranted by a 
Judge on the Original Side of this Coust, 

A preliminary objection has by: faker by the 
respondents that an appeal does not fie, the order in 
question not being a judginent within the meaning of 
clause 13 of the Letters Patent 

In our opinion, it is clear that the matter is 
concluded by the decision of a Full Bench of seven 
Judges of this Court in fe re Dayabhai Jiwandas and 
olhers . AALML. Meni igetps Chetdar 1}. 

That was ana peotiagates ep order on thie Orignal 
Side transferring certer seit. frei Courts im the 
mofussil for trialol Ratio. 

It was held Guye that thy word © pidginent ” ia 
clause 13 of the Letters Patent means and is a decree 
ina suit by which the rights of the parties at issue in 
the suit are deturinived. ff was further held that the 
dorm “suit” in the fetlers Patent includes suits 
instiluted by a plains sf Summons in 
the manner preseiiied by ites Rutes of the Court. ATE 





Me 








wis, an Oviginats 





other decisions, if was said, are “ orders ” amt not 

“judgments” under ie Letiers Pats, o: appealable 
an ; £ 

as such. 


, 





Admittedly a petition tora wrif of Cerliorari is not 
instituted by a plaint or by an Originating Summoss. 
Ii follows that the decisien on the petition must be an 
order, and as it is nol an order made appealable vider 
ihe Code by section 104, or by the rules framed uidic 
that section, Order 43, rule 1, or “ by auy law for the 
time being in force’, no appeal can lic. 













t 
(1) (1935) LL.R. 13 Ran, 457, 
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it should be noted that it is only the “judgment” 
of one Judge of this Court which is appealable to a 
Bench of this Court under clause 13 of the Letters 


ax, Patent, while in the case of appeals to the Privy 


Council (clause 37), ‘an appeal lies from a final 
judgment, decree or order. 

The decision in In re Dayabhai Jiwandas and 
others v. AM.M. Murugappa Chetliar (i) relies on 
three (really two) decisions of their Lordships of the 
Privy Council. The first in order of time is Sabiiré 
Thakurain v. Savi (2), a decision of 1921. A passage 
from the judgment (that of Lord Sumner) is quoted i 
extenso at page 478 of In re Dayabhai Jiwandas and 
othersv. A.M.M. Murugappa Cheltiar (1). That was a 
case of an appeal under clause 15 of the Letters Patent 
of the Calcutta High Court (which is identical with 
clause 13 of the Letters Patent of this Court},—an appeal 
from an order under Order 41, rulc 10. There Lord 
Sumner pointed out that the provisions of the Code 
were (with exceptions which necd not be considered), 
to apply to High Courts, and that therefore an appeal 
from the order of a Judge of the High Court is 
regulated by the provisions of the Code. Clause 15 
(cl. 13) of the Letters Patent provides an appeal from a 
decree of the High Court. 

In other words, an appeal from a decree of a single 
Judge of this Court lies not under section 96 of the 
Code but under clause 13 of the Letters Patent, and 
Lord Sumner understood the term ‘‘ judgment” in the 
Letters Patent as meaning “ decree.” 

- Another case is Tata Iron and Stecl Co., Ltd. v. 
Chief Revenue Authority of Bombay (3), a decision of 
1923, onthe meaning of “ final judgment, decree or 





{1) (1935) EL.R. 13 Ran 457. (2) (1921) 1LL.R. 48 Cal. 481, 488 (P.C.}. 
3) (1923) ILL R. 47 Bom. 724 (P.C.), 
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order.” under clause 39 of the Bombay Letters Patent 
(cquais clause 37 of our Letters Patent), In this case 
Lord Atkinson quoted with approval the definition of 
“judgment” in Ex parte Chinery (i, quoted at page 
472 of Iu re Dayabhai Jiwandas and cihers v. 
LUM. Murugappa Chetliar (2) where Cotton L.]. 
said that “ judgment” is a decision “ obtained in an 
action by which a previously existing liability of the 
defendant to ihe plaintiff is ascertained or established.” 
We do not think it is correct to say as is said at page 
477 of In re Dayabhai Jiwandas and others v. 
AMM. Murugappa Chettiar (2) that their Lordships 
in this case interpreted the word “judgment” as 
meaning “ decree.” 

In Sevak Jeranchod Bhogilal and others vy. The 
Dakore Temple Committee and others (3), Sir John 
Edge delivering the judgment of the Board in 1925 
laid down that the term “judgment” in the Letters 
Patent of the High Court means, in civil cases, a 
decree and not a judgment in the ordinary sense. 

Obviously Sir John Edge, a former Chief Justice of 
the Allahabad High Court, and Lord Sumner meant to 
use the word “decree " in the sense that itis used in 
India. (The term “decree” is scarcely a term of 
modern legal parlance in England now except in regard 
to actions in the divorce Court.) 

Decree is defined in section 2, sub-section (2) of 
the Code : 


“* decree’ means the formal expression of an adjudication 
which, so far as regards the Court expressing it, conclusively 
determines the rights of the parties with regard to all c- any of 
the matters in controversy in the suit and may be either preliminary 





{t) 12 Q.B.D. 342, 345., {2) (1935) L.L.R. 13 Ran. 457. 
(S} (1925) 30 C_W.N, 459 (2.0,). 
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or final, It shall be deemed to include the rejection of a plaint 
and the determinition of any question within section 47 or 
section 144, but shall not include— 
(a) any adjudication from which an appeal lies as an appeal 
from an order, or 
(b) any order of dismissal for default.” 


The definition of “suit” is to be got from section 26 
of ihe Code which says : 


“ Every suit shall be instituted by the presentation of a plaint 
or in such other manner as may be prescribed.” 


For provision for Originating Summons sce Rule 191 
of the High Court Rules and Orders. 

It may be remarked that it is common ground that 
“judgment” as used in clause 13 is used ina different 
sense from its definition in secticn 2 sub-section (9) of 
the Code where it is said that it means “ the statement 
given by the Judge of the grounds ofadecree or 
order,” 

There is of course no provision of law which 
specifically allows an appeal from an order on a rule 
for certiorari. An example of the Legislature allowing. 
such an appeal is section 48 of the Specific Relief Act 
which grants aright of appeal from an order under 
section 45 of that Act (which takes the place, in India 
and Burma, of a writ of Mandamus). 

We have heard learned counsel on the other side, 
Mr. J. B. Sanyal, for the appellant, and the Government 
Advocate. It is argued for the appellant that “ decree” 
means ‘decree inan action”, and that “action” 
includes an order on an application for a writ of 
certiorari. 

The appellant relies on the cases quoted, In re 
Dayabhai Jiwandas and others v. A.M.M. Murugappa 
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Chelliar (0), Ex farie Chimery {Z), Onslow v. Com- 
missioners of inland Revenue (3) and Ex parte Moore 
(4), whicl, define ‘ judgment” in terms of “action.” 
If is pointed! out that clause 13 of the Letters Patent of 
this Court is copied from the corresponding clause £5 
of the Leitcis Patent of the Chartered Courts, which 
dates in its present form from 1862. 

It is further said that in the English Judicature Act 
of £873 section 100 provides that “suit” shall include 
“ action’, and “ ‘action’, shall mean a civil proceeding 
commenced by writ, or in such other manneras may be 
prescribed by Rules of Court, and shail not include a 
criminal proceeding by the Crown.” 

Since the passing of the Judicature Act there have 
been two decisions of the English Courts where 
applications for prerogative writs of mandamus and 
certiorari have been held to be “actions” and 
appcealable as such. These are The Kingv. Westminster 
Assessinent Committee (5), a decision of 1917 
(Mandamus), and Overseers of the Poor of Walsall v. 
London and North-Western Railway Company (6), a 
decision of 1878 (certiorari). 

It would appear, however, that “action” did not 
include an order on an application for a rule until the 
passing of the Judicature Act in 1873, nor does it 
appear that there was any right of appeal before that 
date. The remedy of the party whose application for a 
rule was refused by one Judge lay in an application to 
another Judge of original jurisdiction. 

The English decisions as to the meaning of “ action”’ 
appear to have been cited in In re Dayabhai Jiwandas 
and others v. A.M.M. Murugappa Chettiar (1) for 
their bearing on the distinction between “ judgments ” 





(it (1935) LDR. 13-Ran. 457. {4) 14 Q.B.D. 627, 
12) 12 Q.B.D. 342, 345. (5) (1917) 2 K.B, 215. 
(3) 25 Q.B.D. 465. (6) 39 LDR, 453. 
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and “orders ”, and possibly for the elucidation of Tata 
Tron and Stcel Co., Lid. v. Chief Revenue Authorily of 
Bombay (1). ; 

“ Action” is of course a term not known to the 
terminology of legal procedure in India, where the 
terms are “ suits’ and as opposed to “suits” applica- 
tions or other judicial proceedings. We do not see 
how English decisions subsequent to 1873, which 
depend on the definition of ‘‘ action” in the Judicature 
Act, and give a statutory right of appeal to decisions 
from all proceedings which can since the passing of 
that Act be classified as “actions”, can affect the 
definition of the term ‘“‘judement” in the Letters 
Patent, whether the definition of that term is to be 
sought prior to 1862 or in 1922 when the Letters Patent 
of this Court were granted. In neither case could an. 
application for a rule of certiorari be appealable. . 

It is sufficient to say that the term “judgment” in 
the Letters Patent, has been defined as meaning 


“decree”? and a decree can’ only: be passed’in a suit. 


We may note here, incidentally, that Hurrish Chunder 
Chowdhury v. Kali Sunderi Deb (2) cited by the 
respondent is not in point. That was a case where 
their Lordships of the Privy Council entertained an 
appeal against an order of a Judge refusing to transmit 
an appeal for execution, This decision is irrelevant. 
because the.Code of Civil Procedure vf 1877 in section: 
2 defines decree as “a formal order of the Court in 
which the result of the suit or other judicial proceeding. 
is embodied.” 

Jn any case we are bound by the decision of a Full 
Bench of seven Judges in In re Dayabhai Jiwandas. 
and others v. A.M.M. Murugappa Chettiar (3). 





(1) (1923) LL.R. 47 Bom. 724 (P.C). (2} (1882) LL.R.9 Cal. 482, 
. {3) (1935) 1.L.R. 13 Ran. 457, 
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fi follows Uhertore thal the er parte decision of the 
Beneb of two Judges of ihis Gourt in Civil Miscella- 
neous Appeal No. 45 of 1940 which laid down that an 
solute or 
discharging a rule visi on a petitian fer a prerogative 
wiit must be everraled. 

Our attention was drawn during the Course of tds 
appeal by the appellant to a judgment of this Court 
reported in 1940, Ebrahim Bodi vy. K. Ba Gy: (4). 
That judgment dealt with an appeal from: au order of a 
Judge of this Court passed under section 8 of the 
Rangoon Lisolvency Act. Jt- was said there that the 
various procecdings in an insolvency should be regarded 
as a serics of “suits”, and that that was a “ judgment” 
which finally determined the substantive rights of those 
concerned in any one such “suit? 

Orders under section 8 of dhe Rangoon Cnsolvency 
Act are clearly in view of the decision ta Jit re Dayabhai 
Jiwandas aud olhers ve AMAT. Murugappa Chettiar 
(2) not judgments, but orders appealable as such ander 
section 8 of the Rangoon Jnsolvency Act. 

This appeal must be dismissed with costs, advocate’s 
fee fen gold mohurs.* 






appeal docs fic fron: a decision making 












(f) [1940] Ran. 702, 708. (2) (1935) LL.R, 13 Ran. 557 
* Rule 204 of the Rules of the High Court (new) regulating proceed 
the issuc of Prerogative writs says : The order of a Judge eitiser cischa 
wnking absolute a rule vist shall be appealable in the same manner as 2 
judgment. Sce ‘he Gazette, 1941, Part IV, page 1096—Ld. 
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FULL BENCH (CIVIL). 


Before Sir Ernes Goodman Roberts, Kt., Chief Justice, My. Justice Ba 1 
and Myr, Justice Dunkley, 


MAUNG DAW NA anp aNoTrHER 
Vv. 


MAUNG WA MAUNG anp otHers.* 


Possession of land, suit for—A bortive or invalid morlgage—Proof of plaintiff's 
title—Defendant's plea of adverse possession—Nature of defendant's 
fossession—Evidence of factum of mortgage—Terms of mortgage inadmis- 
sible -Eideuce Act, s, 110. Fy 

When a person sues for possession of land he must prove his title to it, 
unless t at title is admitted. Although a person cannot sue for redemption on 
the strength of an aborlive or invalid usufructuary mortgage, yet if he sues 
for possessicn and proves his title and then {he defendant sets up adverse 
possession the plaintilf may prove that the characier of the possession was not 
adverse to him by giving evidence of the factum of the mortgage though not of 


its terms. 2 
U Thet Pan v, Ma Plu Saing, (1937) Ran, 442, approved and explained. 


Ma Kyi v. Ma Thon, LLR, 13 Ran, 274 (E.B) ; Maung Lu Pe v Maung 
San Mya, {1939, Ran. 645 (FB), referred to, 


E Maung for the appellants. The respondents’ 
suit against the appellants for delivery of possession of 
certain property on repayment of Rs. 180 was rightly 
dismissed by the trial Court because the unregistered 
mortgage in respect of the loan could not be proved ; 
but the appellate Court granted a decree to the 
respondenis in terms of the plaint. The District Court 
was led to grant this decree in view of the decision in 
UThet Pan vy. Ma Plu Saing (1). In the order of 
reference in Maung Lu Pe v. Maung San Mya (2), 
Baguley J. doubted the correctness of this decision. 
in U Thet Pan's case it appears to have been held that 
one could refer to an invalid mortgage to prove the 





* Special Civil 2nd Appeal No. 280 of 1940 from the judgment of the 
District Court of Sagaing in Civil Appeal No, 34 of 1940. 
4) [1937] Ran. 442. (2) {1939} Ran. 645.6 
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nature of one’s possessicn, and the Fuil Bench decision 
in Ma Kyi v. fa Thon (i) had not expressly overruled 
Maing Sin v. Maung So Alin (2) though that case was 
referred to in the order of refercuce and in the course 
of the argument. The question is whether U Thet 
Pan's case was correctly decided. 


[Dunk ey, J. Where ina suit for possession by 
the plaintifl the defendant pleads adverse possession, 
it is open to the plaintiff to show that the defendant’s 
possession is really not adverse but permissive on the 
strength of an abortive mortgage. That is to say, an 
unregistercd mortgage may be used for a collateral 
purpose, and this is all that U Thet Pan's case 


decided. | 


In this view, the appellants are entitled to succeed 
in their appeal. ‘Phe District Court has not purported 
lo follow | Thel Pan's case at all, That Court has 
allowed the unregistered mortgage to prove the plaintiff's 
title to the land. Barring this, there is no evidence to 
prove the plaintiff's title, and therefore, the judgment 
of the Township Court must be restored. 


Aye Maung for the respondents did not dispute 
the propositions of law advanced on behalf of the 


appellants. 


Roperrs, C.Jj.---In Civil Regular No. 51 of 1938 
in the Township Court of Myaung the respondents 
brought a suit against the appellants for delivery of 
possession of some two and a quarter acres of land 
on repayment of Rs. 180 which they said they had 
borrowed from the first appellant Maung Daw Na. 
The Township Court framed no issue as to the title 





(1) I,L.R. 13 Ranz 274, {2) LL.R. 8 Ran, 556. 
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of the plaintifi-rcspondents (although in the written 
statement the defendant-appellanis had challenged 
their title to the land); but passed a decree in the 
terms of the plaint. On first appeal the learned District 
Judge allowed the appeal and set aside the judgment 
and decree of the trial Court ; he held that the suit was 
really one for redemption of a mortgage which should 
have been registered, but in respect of which no 
registration had been effected, and that consequently 
it was not maintainable. 

On second appeal Wright J. remanded the case 
tothe Township Court under the provisions of 
Order 41, Rule 23, of the Code of Civil Procedure, 
directing that suitable issues with regard to the 
plaintiffs’ title and their right to recover possession 
of the property, based on that title, should be framed. 
The learned Township Judge held that the plaintiffs 
had failed to prove their title. In his judgment he says 
that the plaint is rejected, but this technical phrase 
does not accurately describe what happened : a plaint 
may be “ rejected” on any of the grounds set out in 
Order 7, Rule 11, of the Code, where it discloses no 
cause of action, or where it appears from the plaint 
that the suit is barred by any law, or by reason of 
incorrect valuation or stamping and subsequent default. 
But in this case issues were framed upon the plaint and 
written statement, and were determined when the 
learned Judge had.heard evidence. He then decided 
that the plaintiffs had failed to prove their case. In 
my opinion he was right in so deciding, and in dismiss- 
ing their suit as he plainly intended to do and must 
be deemed to have done. The plaint was admitted 
but the suit was dismissed. 

Upon appeal to the District Court the learned 
District Judge rightly observed that the case had been 
remanded by the High Court to be dealt with as @ -suit 
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! tr Ebosvecet, be allowed the 
gave the plaidife., Us present respondents, a 
for posse: op payment of Rs 186 by them 
defend Wibey hel really proved that they wore 
the owuer ool tie duet they wonld be 
deme, wileoal any such condition being affixes. 
[Ala Kyiv. Abs Pate GY. 

The dafoudits, te piesent appellints, appeatcd, 
gibing benned brefties Sharpe in second appeal fas 
retort iat appeal tee, in order to deal with a point 
of tay whet aay be of far reaching application by 
season of sotes Ghoervalions of Baguley J. in his order 
Of referenes bs Mena Da Pe and others vo Mantig 
San Alye (2) upoe dhe decision of Moscly J. ia U Thiet 
Paix. Me Viet Sang (4). : 

Towelcine this oppe ity to stale Uhl in aay 
respectul opinion the decision in the latter case was 
entirely correct, but that the present situation shows 
that its true nature has been misconceived ; and 
possibly Baguicy J. with his long experience fell that 
ityeruired some explanation if misconception as to its 
seope were to be altogether avoided. 

When a person sues for possession of land he must 
prove his tile to it, uniess that tithe is admitted, 
Suction 110 of the Evidence Act is 
the point  Sippose, however, that his title is admiticd, 
oF that tie sis cessfully proves it, the defendant may st 
up a par whieh is ¢ udverse to that tiffe and wh 
(he chun gats it; and the question will at c 
arise wl cl: pas on is adverse te the ti 
Goes de ‘, or whether it may be explained on o 
growuls, Allhough a pe cannot suc for reden 
on dbs strengili ofan abortive or invalid usufroctuary 
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mortgage, yet if he sues for possession and proves his 
title and fhe the defendant sets up adverse possession 
the plaintiff may prove that the character of the posses- 
sion was not adverse to him by giving evidence of the 
factum of the mortgage though not ofitsterms. This is 
all that the judgment in U Thet Pan v. Ma Phu Saing 
(1) decides, and Mosely J. was most careful to say so. 
Baguley J. nevertheless must have entertained some 
apprehension lest this decision should be mistakenly 
cited as an authority for the proposition that proof ‘of 
the abortive or invalid usufractuary mortgage should be 
admitted to establish the plaintiff's title ; whereas it is 
not authority for any such proposition, which would be 
manifestly incorrect. So, here, the fact that the 
plaintiffs were dealing with the land as their own does 
not show that the land belonged to them, though if the 
land were proved to have belonged to them it might 
show that the person or persons in possession of it were 
not holding it upon a title adverse to the true owners. 


-The learned District Judge has described the evidence 


as to the ownership of this land as “ somewhat vague.” 
Tagree with him and in my opinion he would not, and 
could not, have held that the plaintiffs had proved their 
title unless he had considered the unregistered 
mortgage. But evidence of this can only be given for 
“‘the collateral purpose of showing the nature of the 
defendants’ possession ” {to use the words of Mosely J.) 
and not for the purpose of proving the plaintiffs’ title 
tothe land. The plaintiffs were unable*io surmount 
this preliminary difficulty and consequently the decision 
in U Thet Pan v. Ma Plu Saing (1) has no application 
here. * 

Accordingly, I would allow the appeal and the 
judgment of the learned Diswict Judge must be 
set aside and the judgment and decree of the 


Township Court of Myaung dismissing the suit for the 
yes TG) THOG7T Ran, #42. 
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GRIGINAL CIVIL. 


Before ir, Justice Sharpe. 


EDITH MARY HANNAY 
* wi; 


ELLEN FLORENCE RODRIGUEZ jAND ; OTHERS. 
\ a 


Provident Fund—Intention of Legistature—Provision for subscriber's family—— 
Absence of family—Enjoyment on retirement—Leaving fund to any person 
or association—Charitable gift—Burma General Clauses Act, s.2 (44) 
Burma Contributory Provident Fund Rules, 5 {3}, 

Where a subscriber has « family within the meaning of the Burma Contri- 
butory Provident Pund Rules, he cannol feave his provident fund to any one 
oulside the family. Butif he has not a family, he is entitled -to leave his fund 
toa charilable institution. The intention of the Legislature is that a sub- 
scriber may have something on which tolive when he retires. If he dies 
before he is able to enjoy his retirement and if he has no family, then he has. 
something to leave, and it matters not to whom he leaves it. , 


The words “person or persons” in rule 5, sub-rule (3) of; the? Burma 
Contributory Provident Fund Rules are not restrictedto an individual or 
individuals but include a company or association or body of individuals. 


whether incorporated or not, 
Hindiey v. Marwari, 1.L.R.46 Cal. 962, referred to. 


Moore for the plaintiff. 
Surty for the Ist defendant. 
Surridge for the 3rd defendant. 


SuHarPs, J.—This is an Originating Summons taken 
out by the executrix of the will of Cecilia Mary Kelly, 
deceased. The executrix took out the Originating 
Summons as directed by Mr. Justice Dunkley in Civil 
Regular Suit No. 89 of 1940. This Summons is taken 
out by the executrix in order to have the guidance of 
the Court as to the validity of a certain bequest in the 
will and also for directions, if that bequest is held 
to be invalid, as to what should be done with certain 





* Civil Regular No, 271 of 1940. 
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in her Contributory Provident Fund atthe time of her 
death, in the event of her then having no family. 

In £1939, in February of that year, the deceased 
signed a new form of nomination, at apparently the 
request of the Accowntant-General, in which she 
nominated “ Bishop’s Home Strachan for Girls”, and. 
nominated that institution to receive “the whole 
amount” at her credit in the Fund at the time of her 
death in the event of her then having no family. 

During the course of 1939 itappears that an audit 
of this fund was held and somebody brought to light a 
point which has been the cause of all the trouble in the 
present case. It is admitted on all hands that at no 
time did the deceased ever have a family within the 
meaning of the Contributory Provident Fund Rules 
(Burma). There have been apparently new rules made 
which came into force on the Ist of October 1939 called 
the Burma Contributory Provident Fund Rules. But 
tule 5 of those Rules is in precisely the same terms 
as rule 5 of the 1932 Rules, so that no point arises as to 
which rules applied to this particular subscriber at any 
particular time. Sub-rule (3) of rule 5 says that “a 
subscriber who has no family may similarly nominate a 
person or persons in the Form set forth in the Second 
Schedule”; and the individual who was concerned 
with the audit of this fund raised the point in 1939 that 
the deceased’s nominations of both 1935 and 1939 were 
invalid because she did not thereby nominate an 
individual, and the point was taken* that Bishop 
Strachan’s Home for Girls was not “a person or 
persons” within the meaning of rule 5, sub-rule (3). 

A clerk has been called from the Accountant- 
General’s office who has produced the file relating to 
this case, and all parties agree that, so far as they are 
material, the facts appearing in that file may be accepted 
by me. That file opens with a statement at the bottom 
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of ihe best page that “ the intculions of the subscriber 
would appear lo be very clear", and with that expres- 
siew of opinion Tontirely agree. And then the point 
is ruse oom fhe Accounfsit (icneral’s office that, 
alihoush tie sudbscviher’s mfcntions are very clear, the 
Hommridion. we tevalid, So the secoud nomination was 
returned fos lie purpes of inavig i corrected, and the 
second wominttion belo: nae has boon corrected by the 
addition of cethiin fypod words, uiumely, “The Lord 
Rishop of Bongos" Plat was undoubtedly done at 
the suggestion of ihe Accoantant-General’s office, for 
on page 5 of his file there appears the ‘statement that 
the yxtson iv his office dealing with this matter 
telephoned to Bishupscourt and ascertained that tie 
Lord Bishop of Rangoor, tie Right Reverend G. A. 
West, was the Ciara of tis Committee of Manace- 
ment for ie Bishop Stract.a’s Home for Girls, and the 
nomination of the decurset testatrix was amended in 
typewriting ds | bave judicated, Then a further pot 
appears fo lve been raised, namely, that the Lord 
Bishop of Rangoon was a corporation sole and that he 
Was is nore “a person or persons” than the Bishop 
Siiichan’s Home; and so, again at the instance of the 
Accountue-General, there were added to the second 
noni v fetus the words “Phe Rt Revd. G. A. 
West; ani cither wher the words “The Lore! 
Bishop of Rangeen” were added or when the further 
words “Ri. Hevl. GA. West” were added, apparently 
the words “ J3ishap's Homie Strachan for Girls” were 
struck oul. Ts the opinion of the learned Advecate 
General which he gave on the matter he pointed out— 
and quite rightly pointed out—that the change to “The 
Lord Bishop of Rangoon” and afterwards the further 
addition of “The Rt. Revd, G. A. West” were neither 
in the testatrix’s handwriting nor signed by her; and 
that neitler change was either dated or attested ; and 
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he expressed the opinion that there was no valid 
nomination because the only subsisting one was that in 
favour of “‘Bishop’s Home Strachan for Girls” and 
that that was not a nomination of “a person of 
persons.” - 

The first point taken by Mr. Surty is that the nomi- 
nation of 1939 is bad on the face of it: these words 
which I have read out have been typed in ; the change 
has never been signed or attested and even “ Bishop's 
Home Strachan for Girls” has been struck out, «I 
think that Mr. Surty’s objections to this amended 
nomination of 1939 must prevail. There is nothing 
before me to show by whom these words were typed 
in, and as they are certainly not signed and attested by 
the testator I must disregard them. 

It seems to me that we are then thrown back upon 
the 1935 nomination. It makes no difference however, 
whether we are thrown back upon the 1935 nomination 
or whether we allow the 1939 nomination to stand in its 
original form. Whichever we are thrown back on, the 
nomination is the same subject to an obvious mistake 
in writing, in 1939, namely “ Bishop's Home Strachan 
for Girls.” 

Now we come to Mr. Surty’s second point, which I 
think is really the crux of this case: Is a subscriber 
who has no family allowed to nominate any one but an 
individual to receive the fund which accumulates for 
his benefit? Mr. Surridge has called my attention to 
the terms of the General Clauses Act, which says, in its 
definition section, that “person” shall include any 
company or association or body of individuals whether 
incorporated or not.” The Burma _ Contributory 
Provident Fund Rules are made for the purpose of 
carrying out the objects of the Provident Funds Act, 
1925. There is no doubt that in construing that Act 
regard must be had to the Gereral Clauses Act, and it 
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me 


sccms to me thai, when consiruing the Rules made oat 


for the purpose of carrying out ihat Act, equally regard HANNAY 
must be had to the General Clauses Act, so that, where Rooricurz. 
in the Rules I find the word “person”, that word must  suaees, 7 
be taken to “ incliide any company or association or 
body of individuals whether incorporated or not.” If 
Bishop Strachan’s Home for Girls is an association or 
body of individuals whether incorporated or not, it 
seems to me that the deceased testatrix was at liberty 
to nominate the Home to receive her Provident Fund. 
But [ must now deal with the further point made by 
Mr. Surty. The definition section of the General 
Clauses Act opens with these words : “ Unless there is 
anything repugnant in the subject or context.” It 
is necessary tlicrcfore to see whether in either the 
Provident Funds Act or the Contributory Provident 
Fund Rules there is anything repugnant to the word 
“person” including “an association or body of 
individuals whether incorporated or not.” Mr. Surty 
has very properly called my attention to the case of 
C.D. M. Hindley vy. Joynarain Marwari (1) and has 
read to me considerable passages from the judgment 
of Mr. Justice Rankin (as he then was) commencing 
with the paragraph: at the bottom of page 967. What 
is the object of these Provident Funds? As 
Mr. Justice Rankin said (at page 968), the intention of 
the Legislature is, amongst other things, that people 
shall in case of retirement have something to live on, 
or in case of death have something to leave. I think it 
is clearly the intention of the Legislature that, where a 
subscriber has a family, he cannot leave his Provident 
Fund to anyone outside the family ; but, if he has not 
a family, then it seems to me that the intention of the 
Legislature is this : first, as Mr. Justice Rankin pointed 
out, that the subscriber may have something on which 


(1) (1919) LL.R. 46 Cal. 962. 
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to live when he retires ; and it seems to me further that, 
if he dies before he is able to enjoy his retirement and 
if he has no family, then he has something to leave, to 
use Mr. Justice Rankin’s words, and it matters not to 
whom he leaves il. Mr. Surty says that ‘‘a person 
or persons ” in rule 5, sub-rule (3), means an individual 
or individuals. Is aman who has no family and no 
particular friends and who has subscribed for the 
purpose of having a fund for his old age to be compelled. 
to leave it, in the cvent of his death before he can 
enjoy his retirement, to some stranger to whom he 
does not wish to leave it? Mr. Surty’s argument is 
that such a person must find some individual and 
nominate him. Ido not think that that is the intention 
of the Legislature. If he has got a family the man 
must leave it to one or more members of the family 
whether he likes them or not, but if he has no family 
he is not compelled to leave it to an individual or 
individuals. I do not find anything in the Provident 
Funds Act or in the Rules which is repugnant to what 
is stated in the definition section of the General Clauses 
Act. Merely because “a person or persons ’’ are the 
words used I do not think you can say that they 
necessarily refer to individuals. Therefore if Bishop 
Strachan’s Home is an association or body of persons, 
whether incorporated or not, ! think that it is entitled 
to this money. 

The Bishop has filed an affidavit for the purpose of 
showing that the Home is such an association of 
persons. Mr. Surty objects that that affidavit does not 
show whether the association is authorized to receive 
gifts, or indeed what its exact constitution is. I agree 
that the affidavit does not set out precisely the 
constitution of the Bishop Strachan’s Home for Girls ; 
that it does not for instance say in whom are vested 
the school furniture used by the children there; it 
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docs nol appear whether it belongs to the Rangoon 
Diocesan Trust Association or to the Committee of 
Management of the Home. But, whatever be the 
precise legal constitution of the Home, it is clear that, 
as (he Bishop says, there is a Committee of Manage- 
ment of this Home which keeps a banking account 
with ihe National Bank of India here in Rangoon ; 
thal {he Commiltee has a chairman who ai present is 
the Bishop of Rangoon ; aud that the banking account 
is operated upon by a treasurer appointed by the 
Committee. It seems to me impossible to say that this 
affidavit does not disclose that Bishop Strachan’s 
Home is an association or body of persons such as is 
mentioned or contemplated in the definition section of 
the General Clauses Act. 

{ think therefore that this money must now be 
paid over to the third defendant as Chairman of the 
Conunilice of Management of Bishop Strachan’s Home 
for Girls, Prome Road, Rangoon. All the parties 
agrec—and so does the Accountant-General—thal the 
intentions of the deceased subscriber were very clear, 
and [am glad to find that the provisions of the law 
permit me to give effect to what is undoubtedly and 
admitiedly the intention of the testatrix who herself 
was brought up at this Home, so I am told, and who, 
nol uanaturally, having no family, desired that her 
savings should go back to the Home which had cared 
for her and brought her up, as she herself was unable 
to enjoy them in her retirement. 

Mr. Moore undertakes that after distribuling the 
fund now in his hands he will send Mr. Surridge a 
copy of the accounts which he will be filing in Civil 
Regular Suit No. 89 of 1940. 


[His Lordship made an order for costs of the 
partics to come out Of the estate. ] 
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The ist defendant appealed (1). 


Surty for the appellant. The last nomination made 
by the deceased subscriber to the Provident Fund 
is invalid because it has not been witnessed by two 
witnesses. The previous nomination is also invalid 
because the subscriber nominated an association to 
receive the money on her death. The intention of the 
Legislature in enacting the Provident Funds Act was 
to enable a subscriber to provide, in case of his or her 
death, for individual persons ; and it is not in order 
for a subscriber to nominate an association to receive 
the benefit. Hindley v. Marwari (2). The deceased 
could have nominated either the Mother Superior or the 
Lord Bishop of Rangoon in their individual capavities 
but not the “ Bishop Strachan's Home” at Rangoon. 


Surridge for the 3rd respondent. Under rule 5 (3) 
of the Provident Fund Rules, a subscriber who has no 
family may nominate a “person or persons” in the 
form prescribed. Rule 5 {6) says that the nomination 
may be cancelled if it is replaced at the same ti 
another nomination made in accordance wilh the ruics. 
The words “person or persons” in Rule 5 (3) include 
any association or body of individuals whetler 
incoporated or not; see scction 2 (44) of the Burma 
General Clauses Act. There is nothing repugnant in 
applying the definition to the Provident Funds 4ct or 
to the Rules made thereunder. 






ri 





Roserts, C.J. and Dunx.ry, J. (after setting out 
the facts of the case continued).—Now, it is maintained 
on behalf of the present appellant ihat this last nomina- 
tion is invalid and, no doubt, that contention is correct. 
Rule 5 (3) says that a subscriber who has no family 





(1) Civil Ist ABE No. 27 of 1941 of this Court. (2) LL.R. 46 Cal. 962. 
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may Hominale a person or persons in the form set forth 
in the sccond schedule. The form, therefore, is part 
of the stuufory Ruics, and the form provides that the 
signature of the subscriber must be witnessed by two 
witnesses. As we have said, there were no witnesses 
to Miss Kelly's signature under the typed entry on the 
form of nomination, and consequently this must be 
held to be an invalid nomination. 

The learned Judge has held that the previous 
nominalion appearing on the same form is also invalid ; 
but we do not think that that is the case. Rule 5 (6) 
provides that a nomination may be cancelled by a 
subscriber provided that it is replaced at the same time 
by any other nomination which is permitted to be made 
under the Rule. Hence a nomination can be cancelled 
only by another nomination, é.¢., another valid nomina- 
tion, and when the subsequent nomination in favour of 
the Wt Rev, G. A. West has been found to be invalid 
the result is that the previous nomination of the 14th 
February, 1939, still remains uncancelled and is a 
perfectly good nomination. But, as the learned Judge 
has remarked, even if this nomination is also invalid 
the only result is that the nomination of the 24th July, 
1935, remains valid, and in any case the nominee 
to reccive the whole of the Provident Fund is the 
Bishop Strachan’s Home for Girls. 

The main contention on behalf of the appellant is 
(hat a nomination cannot be made in favour of an 
associzlion. In our opinion, there is no substance 
whatever in this contention. The rule says that the 
subscriber may nominate a person or persons, and in 
order to discover what is the meaning of “a person ” 
il is necessary to refer to the Burma General Clauses 
Act; and in clause (44) of section 2 of the Burma 
General Clauses Act it is enacted that “ ‘ person’ shall 
include any company or association or body of 
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individuals, whether incorporated or not ", unless there 
is anything repugnant in the subject or context. There 
is nothing repugnant to this meaning of “person ” in 
the Burma Contributory Provident Fund Rules, and 
we agree with the learned Judge that it would be 
absurd to hold that a subscriber who has no family and 
no particular friends is bound to leave his Provident 
Fund to some individual in whom he has no interest 
rather than to an association in which he is interested. 

‘Quite clearly, Miss Kelly always intended that 
Bishop Strachan’s Home should have the benefit of her 
Provident Fund, and her nomination of the Home to 
receive the fund standing to her credit at the time of 
her death is a perfectly good nomination. As the 
Chairman of the Committee of Management, the third 
respondent, the Rt. Rev. Bishop of Rangoon, is the 
proper person to receive the money on behalf of Bishop 
Strachan’s Home, 

This appeal therefore fails and must be dismissed. 

It is, however, desirable to point outfor the 
guidance of the Accountant-General, Burma, that this 
money ought not to have been paid to the executrix of 
Miss Kelly’s will. It was the duty of the Accountant- 
General to ascertain whether there was a_ valid 
nomination or. not and to pay Miss Kelly’s Frovident 
Fund to that nominee, if there was one. Thisis clear 
from the provisions of section 4(1) of the Provident 
Funds Act, which says that when the sum standing to 
the credit of any subscriber has become payable the 
officer whose duty itis to make the payment shall, if 
the subscriber is dead and if the whole sum does not 
exceed: Rs. 5,000, pay the same to any person nominated 
to receive it under the rules of the Fund. The 
payment in this case, therefore, ought to have been 
made direct, to the responsible officer of Bishop 
Strachan’s Home for Girls. 
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There was no subsiance in this appeal and the 
appellant must, therefore, personally pay the third za 
respondent's costs thercof, the first and second  Hansxsy. 
respondcats not having appeared, advocate's fee ten 
gold mohurs. 
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CIVIL REVISION. 


Before My. Justice Ba U. 


THE MUNICIPAL CORPORATION OF THE 
CITY OF RANGOON 


Z 


SAW WILLIE.* 


Contracts with Rangoon Municipal Corporation— Conditions in respect of 
tendérs— Deposit of earuest moncy-- Withdrawal of tender before accept- 
ance—Forfeilure of defosil— Rule making powers of the Corporation— 
Validity of rules—Delegation of (cgistative authority—Rules fair, reason- 
able and necessary—Contracl Act, ss.5, 25, 74—Cityof Rangoon Mnvicipat 
Act, ss. 229, 230, 235 (iit) ; vv. 4 (A), 4 (B), Ch. VI, Sch. 1, 

Under rules 4({A) and 4(B), Ch VI, Sch. I, of the City of kangoon 
Municipal Act the Corporation in inviting tenders from contractars has the 
right to impose a condition that a tender shall be accompanied by a deposit 
and that if the tenderer withdraws his tender before its acceptance or rejection 
by the Corporation, it can forfeit tue deposit. 

The Corporation derives its rule making powers from ss. 229 and 230 of 
the Act and so long as such rules are not inconsistent with the provisions of 
the Act and are fair and reasonable and necessary to enable the Corporation to 
discharge its functions efficiently, they are valid. 

The words in s. 235 (iii) are not ejasdem generis with what has preceded 
them in the section ; they are intended to cover all the purposes of the Act for 
which no provision has been made by the Legislature. 

Raghavalu. Naidu & Son v. Corporation of Madras, A.UR. (i930) Mad. 648 5, 
Tillmanus & Co. v. Knutsford, Lid., (1908)2 K.B, 385, relerred fu. 

When a Legislature delegates part of its legislative power to a representa- 
tive public body or‘any other competent authority to frame rules or bye laws 
in respect of certain matters or subjects, it authorizes that body to legislate 
on its behalfin respect of those matters orsubjects The rule or bye-law 
framed or passed under such circumstances must be treated as if it were 
enacted by the Legislature itself. provided itis fair and reasonable and the: 
legislating body has not exceeded its rule-making power, 

Garnelt v. Bradicy, (1878) A.C. 944; Gentel v. Rapps, (1962) 1 Ks. 160; 
Kruse v. Johusou, (1898) 2Q.B.D.91 ; Secretary of Stake for Lidia v. Samant, 
LL. 49 Bom. 759, referred to. 


Rafi for the appellant. The second part of clauses 4 
and 7 of the Instructions to tenderers issued by the 
Corporation of Rangoon show that if a person wants to. 





* Civil Revision No. 10 of 1941 from the jedgment of the Small Cause 
Court of Rangoon in Civil Regular No, 3881 of 1940. 
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make a tcadet, the conditions specified therein have to 
be complicd with, but there is no promise that the 
contract would be given to him. Wher the respond- 
ent said that he could not supply the goods within 
the stated period, i amounted to a withdrawal of 
tender and his sccurity became liable te be forfeited to 
the extent aps vibed uiler rules 44 and 48 in Ch. VI 
of Schedule £ of the Cily of Ra Muvicipal Act. 
The Court of Sinali Causes has held that (hese rules 
are ullra vires ay reasou of the fact that Uiey override 
the Contract Aci, 

The suit as fied in the Court of Smali Causes is a 
suit for declaration because, unless the respondent can 
gel these two rules set aside as being wlira vires, he will 
not be able to gel his nioney back. S, £4 (3} of the 
Rangoon Smali Cause Court Act bars ths naasvtokion 
of the Small Cause Court in such mat Vhough 
this point was tot raiscd eitherin the writicn slalement 
or in the imemoranduin of appeal, the appellant is 
colitled to raise it as a point of law with the permission 
of the Court. The declaration is the main relief. 
Bahadur vy. Pacha Bibi (1); Rantechendraipar v. 
Noorulla Sahib (2). 

In this case lhere are two 
proposal is made by auy once to de 
Corporation he must make a de 
proposal is madc, there is one comp! 
consideration being that the tender wit be. considered 
by the Corporation, The second part of the agreement 
is when the tender is accepted and the contractis given 
to the tenderer, ee 

Sections 229 and 230 of the 
Municipal Act define the rule making 
Corporation. . Under s. 230 the Corp 
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to Schedules 1 to TV any rules not inconsistent with 
the Act to provide for any of the matters dealt with 
therein and as Ch. YI deals with matters relating to 
contract, rules 4A and 4B are intra vires. Under 
s. 235 (x) (i), rules can be made relating to the manner 
in which contracts may be executed, and the Corpora- 
tion is therefore empowered to make rules to the effect 
that unless a tender is made in a prescribed form, the 
Corporation will not examine or accept it. Under the 
Act, itis incumbent on the Corporation to maintain a- 
water supply and in order to achieve this object, 
the Corporation must engage contractors. Reliable 
contractors can only be obtained if suitable rules are 
made toe govern them and these rules are made to carry 
out the purposes of this Act. See s. 235 (J) (ii) of the 
Act. The Legislature has delegated all its powers to 
the Corporation in respect of these matters and the 
Corporation is entitled to make these rules. The 
Secretary of State for India in Council v. B, K. Samant 
(1) ; P. S. Pillay v. Moulmein Municipal Committee (2) ; 
Browns combe v. Johnson (3). Compare s, 349 of the 
Madras City Municipal Act, 1919. See also the Queen 
y. Edmonds (4); V. M. Naidu v. The Corporalion of 
Madras (5). 


Rauf for the respondent. When a tender is made, 
it is only an offer, and the deposit is required only for 
the purpose of proving the good faith of the tenderer. 
Therefore, when the tender is made by a pasty with the 
deposit, the depositee has no right to forfeit the 
deposit. A Corporation can have no higher right than 
an individual. 





(1) LLR. 49 Bom. 759. (3) 78 L.T. 265, 266. 
(2) 13 B.L.T. 107. (4) 119 E.R. 317, 
(5) LL.R. 53 Mad, 722. 
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A Munis ody is only a subordinate Legislat: 
to whom corbin: posers have been delegated. Itis not 
equal to fae Lepisiituin ge so fir as the j 
delegated te are conperwd. — Dye-laws of such 
Municipal to shaw de teasonable and rot 
coubary or lepieased to the favs of (he realm The 
Chamberlain of London's case VQ) 3 Chanilal vo The 
Alunedubad AMsinicipalily (2); Bo M. Nag v. Matilal 
Das (3). 

The byc-hivs in the present case are bad becatse 
they confravcuc s, 5 of the Contract Act. The general 
purposes for which the Corporation is given power 40 
juake miles, wre mciely da cable it to inake provis 
for diallers whirte have nef heen expressly provic 
for, but such powers cannet be exercised inconsist- 
ently with ti. Act. Any rules of the nature in question 
should be Coie i strictly. Sec the Trustees of the 
Harbour Abs Best & Co. (44; Ganga Narain 
vod vard of Cawnpore (5); Kruse v 
ii a Municipal Body makes any 
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such bye-laws are ultra vires. Bentham v. Hoyle (1); 
The Manager, Indian Motor Taxi Co., Lid. v. The 
Corporation of Calcutta (2) ; Edwood v. Bullock (3). 


Rafi in reply referred to Volume VIII of Hailsham’s. 
Edition of Halsbury’s Laws of England, page 47. 


Ba U, J.—This case arises out of a suit filed by the 
respondent against the Rangoon Municipal Corporation 
(hereinafter called the “Corporation ”) for recovery of 
Rs. 1,000 under the following circumstances. 

In connection with the Gyobyu Water works the 
Corporation called for tenders for the supply of 15,000 
sleepers in three lots of 5,000 each to be delivered in 
November/December 1939 and January 1940. Certain 
instructions in printed forms were issued to intending 
tenderers, one of which is in the following terms : 

“Each tender must be accompanied by a receipted municipal 
chalan for a sem equal to 2} per cent of the value of the tender as 
earnest money, must be sent in a sealed cover addressed to the 
Secretary, Corporaiion of Rangoon, and must be superscribed 
‘Tender for Sleepers’ otherwise the tender is liable to rejection. 
No tender shall be considered unless it is accompanied by the 
earnest money as aforesaid, and such amount shall be liable to be 
forfeited in the event cf the tender being withdrawn.” 

On the 16th October 1939 the respondent sent in his. 
tender accompanied by a deposit of Rs. 1,000 as earnest 
money. As the tender of the respondent happened to 
be the lowest Mr. Steer, the Chief Resident Engineer 
of the Corporation, sent for him on the 24th October 
1939 to enquire whether the respondent would be in a 
position to deliver the sleepers in accordance with the 
terms of his tender. The respondent said that he could. 
not.guarantee the delivery of the sleepers before the 
end of 1939. This was treated by the Corporation asa 
withdrawal of his tender by the respondent and the 


{1) (1877-8) 3 Q.B.D. 289. (2) 22 Cr, LJ. 401. 
(3) (1846) 6 Q.B.D. 383, 400. 
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Corporation accordingly pace the contract to somebody 
else and forfeited hall the moucy deposited by the 
respondent bat directed repayment of (he other half to 
hin, The respondesd refuse 
tuted the present suit da his plaint the respondent 
said that he lad never witledrawn hie tender and thal 
therefore the Co: ponstiot bad no right to forfeit any past 
of his moncy, fle tuciher said that any rule of the 
Corporation perentiins forfeiture was wlira vires. The 
Corporation jotted issue wilh the respondent on ali 
these points by pleadiag thal there was a withdrawal of 
the tender by the respondent and the rule permitting 
forfeiture was faire vires. ‘The learned Chief Judge of 
the Court of Sinai Causes before whom the case was 
heard held tha! tho. was a withdrawal of (he onder by 
the respondent bat that fhe cule permitting forfeiture 
was alira efres, Sie aecoudiogly gave a deeree for the 
return of Rs. 1,000 with costs thereon. 

The same questions have now been raised before 
this Court for further consideration and in addition 
loarnad counsel for (he Corporation has raised another 
question. The question is whether the Court of Small 
Causes had jurisdiction to try a suit of the present 
mature, ‘Lhe arguient advanced by the Icarned 
counsel for the Corporation te show that the Suiall 
Cause Court had no jarisdiction to try a suit of the 
present nature ix i this form ; in exercise of the power 
conferred by Rules 4 (A) and 4 (B), Schedule 1, 
Chapter Vi, tle: Rangoon Municipal Corporation 
forfeited half the carnest money deposited by the 
respondent. If, therefore, the respondent wants his 
moucy back he must frst get rid of those two rules : 
so long as the rules stand the respondent will never be 
able to yet his money back. In order to get rid of the 
said rules the respondent must ask fora declaration 
thal the rules in question are wlira vires and when he 


Toto accept i and insti- 
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gets this declaration he can then get his money back ; 
but in order to enable him to file this Suit in the Court 
of Small Causes the respondent did not ask for that. 
declaratory decree. Although the respondent has not 
asked for that relief, yet, if his plaint is read as a whole, 
it will be obvious that the suit of the respondent is 
really a suit for a declaration that rules 4 (A) and 4 (B) 
are ulira vires, coupled with the consequential relief 
which is for the return of his earnest money. To 
determine the nature of the suit what is to be lodked 
to is not the language in which the claim is cast but 
the actual substance thereof, 

I must say that this is indeed a very plausible and 
clever argument but I am not convinced of its. 
soundness. What is excepted from the cognizance of 
the Small Cause Court of Rangoon is a suit in which a 
declaratory decree is asked : in other words, what is 
excepted from the cognizance of the Small Cause Court 
of Rangoon is the class of suits that fall within the 
purview of section 42 of the Specific Relief Act which 
provides, inter alia, as follows : 


“ Any ferson entitled to any legal character, or to any right 
as to any property may institute a suit against any person denying, 
or interested to deny, his title to such tharacter or right, and the 
Court may in its discretion make therein a declaration that he is. 
so entitled, and the plaintiff need notin such suit ask for any 
further relief.” 


To bring the case strictly within the. ambit of this 
section the defendant must deny the plaintiff’s right of. 
any legal character or the plaintiff's title to any property. 
If there is no such denial on the part of the defendant 


‘the suit then does nol fall within the ambit of ihat 


section. In the present case there was no such denial. 


_The Corporation admitted that the money was respond- 


ent’s money but they said that they forfeited that 
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money in exercise of the power conferred on them by 4% 
the Kangoon Municipal Act, in such circumstances it 
was nol necessary for the respondent to ask for a tower 
declaration thal the Corporation bad no such power. 
All that the respondent weed do was to ask for the 
returo of his money . il was then fo: the Corporation 
to justify thei retention of the respondent's money, 














and only in commection therewith the validity or o 
Wise of the rules in question would come ic for 
clisctussion. ' 

In his book © On the Law of Constitution ” 8 
Vdilion, page 91, Professor Dicey in deali 





4 


case of a bye-law framed by a railway company under 
is ruleanaking power says : 


"The Courts lave (he rviphi to pronounce, andindeed are 
bound to pronounce, on the valadify of the Company's bye-laws ; 
(itis, apon the vialabt; > or to ase political terms, on the 
conslitutionaig, of the baes imide by the Company as a law- 
nitking body. Note particularly that itis not the function of any 
Court or Jade to declare void or directly annul a bye-law made 
by a railway company. The function of the Court is simply upon 
any prtrticular case coming before it which depends upon a bye- 
Inw made by a raiiway company to decide for the purposes of 
{hit particular casc whether the bye-law is or is not valid, and 
(G sive judginent in the particular case according to the Court's 
view of (he validity of the bye-law.” 













Such a suit as the one nowin question can there- 
fore in my opinion be tried by the Rangoon Small 
Cause Court. 

‘Yo decide the question whether the Corporation 
had power to forfeit the respondent’s money reference 
must be made to rules 4(A) and 4(B), Chapter V1, 
Schedule I, of the Rangoon Municipal Aci which runs 
as follows : 


“4, (A) The Commissioner may in inviting tenders, impose as 
a condilion that no tender shall be submitted or wili be considered 
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unless it is accompanied by such deposit as the Commissioner 
may prescribe, and that such deposit shall be liable to be forfeited 
in the event of the tender being withdrawn. 

4. (B) Notwithstanding anything contained in any enactment 
for the time being in force, if a tender made under the preceding 
rule be withdrawn, the deposit which accompanied it shall be 
liable to be forfeited by the authority having power of selecting 
the tender to be accepted.” 


As they stand, the Corporation have power to 
forfeit the earnest money deposited by a tenderer if he 
withdraws his tender before its acceptance or rejection 
by the Corporation. The learned Chief Judge of the 
Court of Small Causes, however, thinks that these rules 
are ultra vires inasmuch as the Corporation had 
exceeded their rule making power in enacting them. 
He says that under their rule making power the 
Corporation could frame rules only to provide for any 
of the matters dealt with in the Schedules or for the 
purposes and matters specified in section 235 of the 
Rangoon Municipal Act, and as the imposition of a 
penalty on a tenderer who withdraws his tender before 
its acceptance or rejection by the Corporation is not 
one of the subjects dealt with either in the Schedules or 
in section 235 the learned Chief Judge says that the 
Corporation had no power to frame the rules in 
question. 

Now, the Corporation derive their rule making 
power from sections 229 and 230 of the Rangoon 
Municipal Act. They are in the following jerms : 


“229. The Schedules attached to this Act as from time to time 
amended in accordance with the provisions of this Act shall be 


- deemed to be part of this Act and all references in this Act to the 


said Schedules shall be construed as referring to such Schedules 
as so amended. 


230. The Corporation may add to Schedules I, II, III and IV 


-rules not inconsistent with the provisions of this Act (which 


expression shall in this section be deemed not to include the said 


1941 | RANGOON LAW REPORTS. 


Schedules) to provide for any of the matters dealt with in such 
Schedules, or for any of the purposes specified in section 235, and 
may, subject to the same limitation, amend, alter, or anne! any 
rule in the said Schedules : 

Provided that, if any rule regulating the punishment of an 
offence is altered oz amended, the punishment to be awirded 
under such altered or amended rule shall not exceed the maximem 
prescribed in section 234.” , 


The Corporation can thus add rules to the 
Schedules so long as they are not inconsistent with any 
provision of the Rangoon Municipal Act in order to 
provide for any of the matters dealt with in the 
Schedules or for any of the purposes specified in 
section 235 in cases where the Legislature has not done 
so either through oversight or inadvertence, or amend, 
alter or annul the rules already framed by the 
Legislature in cases where such rules are found 
unsuitable, unworkable or defective. The idea 
underlying the delegation of part of their legislative 
power to the Corporation is in my opinion to enable 
the latter body to discharge the functions entrusted to 
it efficiently. This will be quite apparent from the 
wording of section 235 which provides, inter alia, as 
follows : 


“In particular and without prejudice to the generality of the 
powers conferred by sections 230, 231 and 233, sub-sections (2) 
and (3°, rules made thereunder may provide for or regulate all or 
any of the following purposes and matters, namely : 

* * * * 


(iii) generally for carrying out the purposes of this Act.” 


The words “ generally for carrying out the purposes of 
this Act” should not, in my opinion, as thought by the 
learned Chief Judge, be read as being ejusdem generis 
with what has preceded them in the said section. The 
words “ ejusdem generis” mean “of the same kind or 
nature.” 
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In Tillanns & Co. v. S.S. Knutsford, Limited (1} 
Farwell L.j. says: 


“Now, there is no room for the application of the efusden 
generis doctrine unless there is a genus or class or category.” 


The subjects dealt with in section 235 are so many and 
diversified that they cannot be said 1o belong to the 
same genus or class or category. The words in ques- 
tion are so wide and general in their scope that they 
are in my opinion intended to cover all the purposes of 
the Act for which no provision has been made by the 
Legislature. This is a residuary clause. In similar 
circumstances the same view was held by the Madras 
High Court in V. M. Raghavalu Naidu & Son v. 
Corporation of Madras (2). 

One of the purposes set out in the Rangoon 
Municipal Act is that the Corporation shall supply water 
to the whole town of Rangoon; to do that the 
Corporation is authorized under section 115 of the 
Rangoon Municipal Act to construct and maintain 
water-works either within or without the City, and do 
any other necessary acts. It is impossible to expect 
the Corporation to construct water-works with the help 
of its employees only. It can do so only through 
contractors. If contractors refuse to submit tenders 
for the construction of water-works, or having submit- 
ted them they by some reason of their own withdraw 
them before the Corporation has time to accept or 
reject them, the work of the Corporation will be held 
up and the Corporation will signally fail in the discharge 
of one of the most important duties entrusted to 
it by the Legislature. Rules 4 (A) and 4(B) are there- 
fore in my opinion designed to prevent such a mishap 
and at the same time to facilitate the carrying out of 
the provisions of the Rangoon Municipal Act. Further, 
~~ (f) (£908) 2 K.B. 385, 402. (2) A.LR. (1930) Mad, 648. 





1941] RANGOON LAW REPORTS. 


as provided by section 230 they deal with one of the 
matters, namely, contracts specified in section 235, 
clause («), Chapter Vi, Schedule I. They, therefore, 
in my opinion, come clearly within the rule making 
power of the Corporation. But the learned Chief 
Judge goes on to say that even if these rules do come 
within the rule making power they are still in his 
epinion wllra vires inasmuch as they are repugnant to 
some of the provisions of the Contract Act. The 
provisions referred to are sections 5, 25 and 74 of the 
Contract Act. Section 5 provides that the proposer 
may revoke his proposal or offer before it is accepted 
by the promisee. Section 25 says that an agreement 
made without consideration is void except in certain 
cases. Section 74 provides for payment of a sum not 
exceeding the amount mentioned in the contract by 
the parly who breaks the contract. 

Now, a lender submitted by a contractor is only a 
proposal or offer. It is not a completed agreement. 
‘The rules in question, however, have the effect of 
making a tender irrevocable before its acceptance in 
spite of section 5 and an agreement not to withdraw 
before acceptance enforceable as a contract though 
there is no consideration for it and making the proposer 
liable to pay a certain sum as a penalty in spite of 
sections 25 and 74. To that extent I agree that the 
rules in question are repugnant to the law of contract. 
Because of that, the question is whether these rules 
should be held as ultra vires. It may not be out of 
place to quote the obsérvations of the learned Chief 
Judge. They are as follows: 


“The Corporation owes its existence to the Statute, and its 
rights and powers are strictly limited to the terms of the Statute. 
it has no Jegislativé powers. The Full Bench of the Rangoon 
High Court has affirmed the principle of cautious interpretation 
of Rule-making powers in the case of O.N.R.M.M. Cheityar Firur 


Saw 
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v. The Central Bank of India, Lid. and another (i). Applying such. 
interpretation to the matter in issue in this case, the cardinal 
feature is the complete absence in the Act of any power, express 
or implied, to override or abrogate the substantive law of the 
country. Indeed there is not even power to alter the provisions 
of the Act itself : the Schedules alone can be altered by Rules; 
and although it is true that the Schedules beccme part of the Act, 
they are expressly kept apar( from the Act for the purposes of the 
Rule-making powers under section 230 of the Act. If it was ever 
intended that by these Rules under the Act the substantive law 
of the land could be so altered as to give legality to that which 
is void, then surely the Act would have contained specific powers 
in that behalf.” 


From these observations it appears to my mind that 
the learned Chief Judge thinks that the rule or bye-law 
framed by a representative public body to which the 
Legislature has delegated part of its legislative power 
is something that is inferior to or has not the same 
sanctity, validity or force as the one enacted by the 
Legislature itself. This, in my opinion, cannot be and, 
in fact, is not the correct exposition of the law. When 
a Legislature delegates part of its legislative power to 
a representative public body or any other competent 
authority to frame rules or bye-laws in respect of 
certain matters or subjects, it authorizes that body to 
legislate on its behalf in respect of those matters or 
subjects. The rule or bye-law framed or passed under 
such circumstances must be treated as if it were 
enacted by the Legislature itself, provided, of course, 
it is fair and reasonable and the legislating body has 
not exceeded its rule-making power. 

The observations made by Lord Russell of Killowen 
in Kruse v. Johnson (2) on this subject are very 
interesting and highly illuminative. They are asfollows: 


Bs by-law of the class we are here considering, I take to be 
an ordinance affecting the public, or some portion of the public, 


(1) [1937] Ran. 268. (2) (1898) 2 Q.B.D, 91, 96, 98, 99, 100. 
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imposed by some authority clothed with statutory powers ordering 
something to be done or uot to be done, and accompanied by 
some sinetion or gevalty for its non-observance. It necess-rily 
involves reslriciion of liberty of action by persons who come 
ander its operation as to acts which, but for the by-law, they 
weld be free to do or uot to do as they pleased. Further, 7 
involves Uns consequence—that, if validly made. it has the force of 
law within the sphere of ils legitimate operation. id . * 

{ have thought it well to deal with these points in s- me detail, 
and for this reason—that the great majority of Lhe cases in 
which the question of by-laws has been discussed are not cases of 
by-laws of bodies of a public representative character entrusted 
by Parliament with delegated authority, but are for the most part 
cases of railway companies, dock companies, or other like 
companies, which carry on their business fur their own profit, 
although incidentally for the advantage of the public. In this 
class of crises it is right that the Courts should jealously watch 
the exercise of these powers, and guard against their unnecessary 
ov unreasonable cxercise lo the public disadvantage. But, when 
the Court is called upon to consider the by-laws of public 
representative bedies clothed with the ample authority which I 
have described aud exercising that authority accompanied by the 
checks and safeguards which have been mentioned, I think the 
considerttion of such by-laws cught to be approached from a 
different standpoint. They ought to be supported if possible. 
They ought to be, as has been said, ‘ benevolently’ interpreted, 
and credit ought to be given to those who have to administer 
them that they will be reasonably administered. This involves 
the introduction of no new canon of construction, * * * * 
* * Notwithstanding what Cockburn CJ. said in Bailey v. 
Wiltiansen (1), an analogous case, I do not mean to say that 
there may not be cases in which it would be the duty of the 
Court to condemn by-laws, made under such authority as these 
were nade, as invalid because unreasonable. But unreasonable in 
what sense? If, for instance, they were found to be partial and 
unequal in their operation as between different classes ; if they 
were manifestly unjust; if they disclosed bad faith; if they 
involved such oppressive or gratuitous interference with the 
rights of those subject to them as could find no justification 
in the minds of reasonable men, the Court might well say, 





{1} (1873) 8 O.B. 118, 124. 
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‘ Parliament never intended to give authority to make such rules ; 
they are unreasonable and ulira vires.’ Butit is in this sense, 
and in this sense only, as I conceive, that the question of 
unreasonableness can properly be regarded.” 


The rules in question in my opinion satisfy all these 
requirements in that they are within the rule-making 
power of the Corporation ancl that they are fair and 
reasonable. They must therefore be deemed to be 
part of the Rangoon Municipal Act and in consequence 
they can abrogate an earlicr Act or part of it as the 
case may be. In connection with this case, I may 
refer to what the learned author of the book “ Treatise 
on Statuie Law by Craies”’, 2nd Edition, page 286, 
says. He says: 


“ They (rules) cannot repeal or contradict express provisions in 
those Acts, but apparently may repeal any prior Act falling within 
the scope of the rule-making authority created by the Judicature 
Act, it being presumed with reference io the rules that Parliament 
delegates its functions with reference to judicial procedure to a 
more competent authority.” 


Again, quoting Edward Garnett vy. William Bradley 
(1) the learned author says : 


“In the case of inconsistency between prior Acts and rules 
which have legislative authority, the rules prevail.” 


There is also a case in point in India, The case is 
that of The Secretary of State for India in Council 
v. Bhaskar Krishnaji Samant and others (2). In that 
case the facts are these. In exercise of the power 
conferred by the Indian Forest Act the Bombay 
Government framed a rule prohibiting a person who 
makes a written tender for a contract to the Forest 
Department from withdrawing his tender before its 
acceptance or rejection by the said department. The 





{1) (1878) A.C. 944, 950, (2) (1925) I.L.R. 49 Bom, 739, 


i041] RANGOON LAW REPORTS, 


respoudeal in thal case submitted a written tender in 
accordance with the instructions issued by the Forest 
Department together with a War Bond for Rs. 1,000 as 
carncst moncy. Before the Forest Department had 
time lo consider his tender the respondent withdrew 
il; whereupon the Forest Depariment forfeited his 
carnest money. He therefore filed a suit for the return 
of his money, his contention being that the rule was 
ulira vires as it was repugnant to sections 5 and 25 
of the Contract Act. A Full Bench of the Bombay 
High Court held that the rule was not ulira vires. 

The learned Chief Judge of the Small Cause Court 
refused to follow this case on the ground that some of 
the observations made by the Judges in that case were 
not in consonance with the observations made by 
English Judges in similar circumstances. The observa- 
tions relied on by the learned Chicf Judge are those 
of Lindley L.]. in the case of Strickland vy. Hayes (1), 
and of Channell J. in Gentel v. Rapps (2). The 
correctness of the proposition as laid down by Lindley 
L.J. has been questioned by Lord Alverstone C.J. in 
Gentel y. Rapps (2). In the same case Channel J. 
said : 


“A by-law is not repugnant to the generai law merely because 
il creates a new offence, and says that something shall be unlaw- 
ful which the law does not say is unlawful. It is repugnant if it 
makes unlawful that which the general law says is lawful.” 


A bye-law is according to the learned Judge ultra 
vires if it makes an unlawful thing lawful and a lawful 
thing unlawful. In other words, as explained by Lord 
Russell, if the bye-law is unreasonable or unfair, it 
is ultra vires. I may note that the observations made 


(1) (1896) 1 Q.B, 291 (2) (1902) 1 KB. 160, 
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by Channell J. were in connection with a criminal 
case and not in connection with a civil case. In 
any event, as I have explained, the principle to be 
deduced from what the learned Judge has said is the 
same as the principle enunciated by Lord Russell. In 
the present case there is nothing unfair or unreasonable 
about the rules in question. They have been framed 
in order to protect the interest of the Corporation and 
to. enable it to discharge the functions entrusted to it 
bythe Legislature. Further, the rules in question wilk 
come into operation only in the case of those who deal 
with them in the matter of contracts and nothing else. 
For these reasons I hold the rules are intra vires. 

The next and last question is: Was there a 
withdrawal of his tender by the respondents? As 
pointed out above, Mr. Steer, the Chief Resident 
Engineer, sent for the respondent to enquire whether 
he (respondent) would be able to supply the sleepers 
within the time required by the Corporation and the 
respondent made a certain statement. This statement 
was recorded by Mr. Steer. Itis Exhibit “F” and runs 
as follows : 


“Interviewed Mr. Saw Willie at 2-30 p.m. to-day and he 
informed me that he could not guarantee any delivery of sleepers 
before the end of the year.” 


Now, what does this statement mean? In the opinion 
of the learned Chief Judge it means the , withdrawal 
of his tender by the respondent. This finding is 
against the respondent but the learned counsel for the 
respondent submits that the inference drawn by the 
learned Chief Judge is incorrect. According to him 
the statement in question does not convey the meaning 
attributed by the learned Chief Judge and he supports 
the decree ‘of the trial Court on this ground. It is of 
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course oper to him to do so. [Sri Ranga Thatha- 
chariai Shasta Thathachavias \a) Srinivasa 
Raghiten deo ice (L).] What iuference must be drawa 
from: ciahhshee or proved facts is a question of law 
and as iuh tis Court is not debarred from going into 
this que tio sion. I may say that I entirely 
ayree wil the learned counsel for the respondent, 
Parauphirs whol the respondent stated ; if means this : 
“yowih ts. wad deliver the sleepers within the 
sfipulaled tac, but I am not sure whether I shali 
suceced) “This dees not, in my epinion, mean the 
withidiasat of ins fender. What the respondent really 
hud dy 4 wher he made the statement was that he 
ded nol wand bi fender tebe arcepted aad at the saine 
tog be ett tf grof wand Las caines! mouecy to be forfeited, 

i statemeni. In 
this view of Un case Loam of the opinion that the 
Corporations duel ue right to forfeit the respondent's 
money, ‘The application is dismissed, 

As regaids costs, de not think that either party 
shioald gel any. The Corporation succeeds on a 
substantial point decided against it by the trial Cox 
and the respondent succeeds on a point decided aga 


eeea 
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bin. Mach party fot this reese wilh hear iis own 
Cost. ineuned in viis Court. 
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APPELLATE CIVIL. 


Before Mr. Justice Bu U. 


M.R.M.M. MEYAPPA CHETTYAR 
3 “y, 
MA NYUN anv orders.* 
Burmese Buddhist law—Clear evidence of Keitlima adoption —Subsequetl 


gift of property by natural father to adopied son-—Description of donor and 
donee as father and son-—Adoption not negatived, 


Where the evicence is sufficient and clear that a person was the Keittima 
adopied son of his adoptive parents, the mere fact that his natural father 
subsequently made a gift of some property to him and in the deed of gift 
described himself and his donce as father and son respectively, does not prove 
by itself that the adopted son had not severed his natural family tie, He still 
remains the adopted son of his adoptive parents. 

Maung Seik v. Ma Thet Pu, Sp. Civ. 2nd Appeal No. 135 of 1915, Ch. Ct. 
L.B., referred to. 


Hay [with him £ Maung (1)] for the appellant. 
Hla Min for the respondents. 


Ba U, J.—These three appeals arise out of a suit 
filed by the appellant Chettyar for a declaration that 
he is the owner of half of the suit lands and for 
recovery of Rs. 525 as mesme profits for three years 
prior to the date of the institution of the suit at the rate 
of Rs. 175 per year. 

In execution of a money decree the Chettyar 
attached half of the suit lands as the property of the 
judgment-debtor Maung Hla Gyaw. The attachment 
was objected to by the first, second and third respond- 
ents. The first respondent, Ma Nyun, objected on the 
ground that she was the owner of the whole of all the 
suit lands and that Hla Gyaw had nothing to do what- 
ever with them. The second and third respondents 
objected on the ground that they were the mortgagees 
in possession as they had taken the mortgage of the 





* Civil Second Appeals Nos. 173, 175, 183 of 1940 from the judgment of the 
District Court of Meiktila in Civil Appeals 25, 24, 21 of 1939, 
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ol ponsesston. That was for nearly five years ti 
cousequenc: Unreel the Cheliyar brought Us s: 
Min case was that Maung Eien Gyaw was the owt: 
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but they say that the deed of gift, Exhibit 3, executed 
by Hla Gyaw’s natural father, Maung Saing, in which 
Maung Saing described Hla Gyaw as his son, is in his 
(Hla Gyaw’s) way inasmuch as it shows that Hla Gyaw 
never severed his natural family tie and that, therefore, 
he could not become the adopted son of Daw Khin. 

That there is clear and reliable evidence, both oral 
and documentary, as pointed out by the lower Courts, 
to prove the adoption of Hla Gyaw by Daw Khin and 
her husband, Po Min, does not admit of any doubt. ° 

Oral evidence shows that Hla Gyaw was the son of 
Ma Pyu, younger sister of Daw Khin. Ma Pyu died 
when Hla Gyaw was only a baby. Daw Khin and her 
husband asked Hla Gyaw’s father, Maung Saing, to 
give them Hla Gyaw in adoption. Maung Saing did it, 
and Daw Khin brought Hla Gyaw up by even feeding 
him on her breast. When he was old enough to go to 
school, he was entered there by Daw Khin. She called 
him “son”, and he called her “ mother.’’ People 
living in the same quarter as they looked upon them as 
mother and son. Daw Khin also admitted to some of 
her friends that Hla Gyaw was her son. 

This is spoken to even by a defence witness named. 
U Tun Mya, a higher grade pleader. The evidence 
thus adduced is in itself formidable enough. To make 
it more formidable, documentary evidence in the shape 
of mortgage deeds (Exhibits E, F, G, H, J and K) is 


- produced. In all these documents Hla Gyaw was. 


described as the son of Daw Khin. < 

Now, can all this evidence be brushed aside and 
ignored because of the deed of gift Exhibit 3? This. 
deed. was written by Hla Gyaw and executed by his 
natural father, Po Saing. It says inter alia: 


“Maung Po Saing—father—hereby gives outright the paddy 
lands mentioned above to his children Maung Hia Gyaw, Maung: 
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outsecigh tic overwhelming evidence adduced by the 
appellant relating to the adoption of Tila Gyaw by 
Daw Khiu. Phe fact that Po Saing describes himself 
as father and Hla Gyaw as his son in the document 
exhibit 3 docs not, by itself, prove that Hla Gyaw did 
net sever his natural family tie. Po Saing is, after ali, 
Hla Gyaw's natural father. Therefore, Po Saing may 
he described as his father, 

The making of a gifl of cerlasa immovable: 
propetii¢s dacs nef also, in my opinen, by itself, 
signily much, Becanse of his satura love and 
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opinion, tenable at all. There must be many cases in which a 
child adopted into another family is allowed to inhevit from its 
natural parents, owing to ignorance of the law on ihe part of the 
co-sharers. In any case, this fact alone cannot overthrow the 
conclusion to be arrived at from posilive evidence.” 


I respectfully agree with this view. 

Such being the case, I must hold that Hla Gyaw 
was the keiitima adopted son of Daw Khin. As the 
adoption of Ma Nyun by Daw Khin has not been 
challenged, he will share the properties left *by 
Daw Khin equally with Ma Nyun. As the Chettyar is 
the purchaser of Hla Gyaw’s share in the said lands, he 
is entitled to get possession thereof, and as he has also 
been kept out of possession thereof for three years he 
will be entitled to get mesne profits as claimed. 

For all these reasons, I allow the appeals of the 
Chettyar and modify the decree of the lower Court in 
the sense indicated above by giving the Chettyar 
possession of the lands as prayed for in the plaint. 
The appeal of Maung Pan Tin and Maung Yacoob is 
dismissed. 


(The learned Judge further made an order for 
costs. | 
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After the order was passed and ths case was 
adjourned for the selection of a suitable person as 
receiver, the respondent had no right to dispose of the 
collections which he had made, without reference to the 
Court, which made the order. So to do, is contempt. 

Though a named person was not by the order 
appointed receiver, the decision to appoint a receiver 
had this effect that the respondent had no right there- 
after to dispose of the money in his hands in any way 
which would necessarily have the effect of rendering 
any further order of the Court in the matter wholly 
ineffectual. 

Whether an order similar to the one in the present 
case is an “order appointing a receiver” under 
Order 40 Rule i of the Code of Civil Procedure has 
been the subject of consideration by. the High Courts 
in India. There is a difference of opinion, some of 
the High Courts holding that it is and others that 
it is not. The cases are collected in Mulla’s Civil 
Procedure Code, 10th Edition, page 1066. In those 
cases the question had to be considered for the purpose 
of deciding whether such an order was appealable, but 
if such an order is an “order appointing a receiver” 
which, it is submitted it is, then the order when 
made operates as an injunction. Kerr on Receivers 


“10th Edition, page 169. In P.L.S. Palaniappa Chetty 


v. P.L.P.L. Palaniappa Chetty (1), the Madras High 
Court held that an order in terms similar to the one in 
the present case is a final order, and when the Court 
had once made the order after hearing the parties, the 
Court was bound to proceed further and perfect its 
order by the appointment of a named person as Receiver. 
After such an order has been made and before a 
person is named as receiver, the Court should not 
allow the order to be rendered wholly ineffectual, by the 





(1) LL.R. 40 Mad. to. 
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sunple expedient of the party, parting with the assets 
before the selection of a suitable person has been 
ride. 

-\s the practice in this country is based on the 
practice in England it is permissible to have regard in 
{luse matters to corresponding English practice. In 
England, if on the date on which the Court decides 
thata Receiver shall be appointed, it is found impractic- 
able fo name a person as Receiver the matter is 
adjourned to Chambers for the purpose of making the 
selection. Annual Practice, 1933, page 921. The same 
thing is in actual practice done in a large number of 
cases in this country. To hold that such an order does 
nol operate as an injunction even in so far as the 
parties to the action and their agents are concerned 
would open a wide door to fraud. The respondent by 
acting in derogation of the order of the Court has 
rendered himself liable in contempt. 

A solicitor to a party to an action who had received 
the rents and profits before the person appointed as 
recciver had furnished the required security was held 
bound to make over such profits to the receiver. 


P.K. Basu for the respondent. No receiver had 
been appointed and therefore his possession had not 
been disturbed in auy way. The mere fact that the 
Court had decided to appoint a receiver was not 
sufficient to immobilize the assets. See Defries v. 
Creed (1), 

As regards moneys remitted to India after the 
receiver was appointed, these were at that date already 
in the respondent's hands, The receiver was directed 
“to take possession of paddy lands, and collect the 
rents and profits thereof and also debts due to the 





(1) 34 LJ. (N.S) Eq. 607, 
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1941 firm.” These moneys were certainly not paddy lands, 
SP.LP. Nor were they rents and profits thereof, because the 
CurTtyak tenants had already paid them and they were no longer 
ae. owing by the tenants to their landlords. Similarly, 

they were not “debts ’’ because the firm’s debtors had 
got a good discharge by paying the respondent. They 
were moneys held in trust by the respondent for his 
principals and were not within the purview of the order 


finally appointing the receiver. 


BraGpEen, J.—This application raises a rather 
important question of practice which is not directly 
covered by any authorily to which my atiention has 
been drawn. ‘ 

The material facts are not in dispute. A suit was 
commenced in the District Court of Pyapon, in which 
the applicant was plaintiff, and his brother and nephew 
were the defendants. The repondent is the agent of the 
defendants, The suit claimed partition and accounts of 
the properties and businesses of an old Joint Hindu 
family. It is not disputed that a division or change of 
status took effect in October 1938, or that the parties, 
pending actual partition, are tenants in common. The 
suit was instituted in December 1939, Sometime there- 
after, an application was made in Civil Miscellaneous 
No. 26 of 1939, for appointment of a Receiver penderle 
lite. For various reasons that application was not pro- 
ceeded with. During its pendency, the respondent gave 
an undertaking not to part with any money he realized 
as agent of the defendants pending the disposal of that 
application. It has not been proved to me that his 
undertaking went any further than that, and conse- 
quently when that application became ineffective his 
undertaking lapsed, and it is not disputed that by April 
1940 that application had expired. On the 30th 
August 1940, a fresh application for appointment of a 
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receiver (Civil Misccllancous No. 13 of 1940) was 
launched by the plaintiff, the present applicant, [twas 
contested by the respondent on behalf of the 
defendants. On the 5th November 1940, a judgment 
was given by the learned District Judge on that 
application. He said, 


“TT think that J should be justified in appointing a receiver. 
Withee an experienced lawyer or an experienced business man will 
he appre inted receiver for the three business concerns forming the 
subject matler of Civil Regular No. 7 of 1939 if he furnishes 
security for Rs. 55,000.” 


A document purporting to be a formal final order was 
drawn up to a similar effect, and this was dated 5th 
November 19406, The respondent, on behalf of the 
defendants, appealed to this Court, and the appeal was 
expedited and judgment was given on the appeal 
on ithe Loth December 1940 when the appeal was 
dismissed without costs. The matter, before the 
appeal, had been adjourned to the 19th November for 
nomination of a suitable person to act as Receiver. It 
was not till very early in the present year that the 
papers were received back at Pyapén from this Court 
and that it was possible to proceed with that nomi- 
nalion. There was a certain amount of dispute as to 
who actually should be the Receiver, and on the 23rd 
January of this year, by consent, a particular gentleman 
was appointed to that office. The terms of his 
appoiniment and his exact duties have to be gathered 
from the consent petition on which he was appointed, 
and the diary-order which was made appointing him. 
The consent petition is dated 23rd January 1941, and 
it asked P.V. Tainan Chettyar to be appointed interim 
receiver “without furnishing security at present and 
that he should take immediate possession of the paddy 
lands belonging to the firm and collect the rents and 
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profits thereof and also debls due to the firm pending 
appointment of the permanent Receiver.” The diary- 
order of his appointment followed those terms and, so 
far as material, appointed this gentleman interim 
Receiver at once, and directed him to take ‘ the action 
proposed in the joint petition”, meaning the document 
I have just recited. Now, before and after the 23rd 
January 1941, and after the order (if it was an order) 
of the 5th November 1940, the present respondent 
remitted moneys, which he had received as the rents 
and profits of the paddy lands, to India, on the directions 
of his principal. 

On those facts, it is sought to have him dealt with 
for contempt of Court. 

The first question that arises is whether, where the 
Court comes to a decision that it will appoint a Receiver 
but does not name any officer or individual as Receiver, 
it is a contempt of Court, for a person who knows that 
that decision has been arrived at, to collect and 
disburse moneys which it is intended are to fall within the 
powers of the Receiver. I am not speaking of this 
case in particular, but of such cases in general, when I 
say that for a person who knows—more particularly for 
a party to the suit who knows—that such an order has 
been made, to take advantage of the delay, often 
unavoidable, between the decision that it is just and 
convenient to appoint a Receiver and the decision as to 
who is a fit and proper person to appoint, is a piece of 
consummate impudence. But it is not every piece of 
brazen effrontery which is a contempt of Court, and 1 
ventured during the hearing to draw attention to the 
case of Iz re A Debtor (1) as an illustration of that ; in 
that case—decided at a time wien married women, 
unless they were sole traders or wives of convicts, were 
not subject to the law of bankruptcy—the debtor, while 

(1) (1898) 2 Q.B. 576. 
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a sitgle woman, accepted a bill of exchange. did not 
pay il, suffered judgment and committed an act of 
bankruptcy. When a petition was presented against 
her, she told the Court that she was going to settle the 
debi, and persuaded the Court to adjourn the petition 
till dhe 3rd March 1898; 0n the 2nd March 1898 she 
tharricd, and the Court of Appeal held that the Court 
was powerless to adjudge her bankrupt: no one 
suggested that this ingenious use of matrimony was a 
contempt of Court, though a piece of greater impud- 
ence, [ must say, Iam unable to imagine. [ have to 
remember that jurisdiction to deal with people for 
contempt of Court is quasi-criminal, and that I have 
no right to punish pcople merely because I may 
disapprove of whal they do, if their conduct has not 
clearly brought them within the four walls of some 
offence knowa fo law. Mr. Venkatram, in his very 
able argument for the applicant, wished me to lay 
down this proposition, that for a party bound by a 
judgment to do anything which will make that judg- 
ment ineffective, is in itself a contempt of Court. I do 
not think I can go as far as that. 

The question whether a decision to appoint a 
Receiver, though not actually appointing a designated 
person to that office, is an order under Order 40, rule 
1, so as to be appealable under Order 43, rule 1 (s), has 
been very much canvassed, and the six High Courts 
who have expressed an opinion about it are evenly 
divided in number, and in each camp there is one 
dissenticut Judge. I do net think it necessary for me 
to express an opinion on this vexed question, because 
even if such an order be an order within the meaning 
of Order 43, rule 1 (s), it does not follow that conduct 
which it does not.expressly forbid, even though that 
conduct may deprive it of some part of its effect, is a 
contempt of Court. In this connection, the case of 
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Defries v. Creed (1), though not directly in point, is 
helpful. There, a creditor of a partnership obtained a 
judgment against the firm and issue of a writ of fierd 
facias, which he delivered to the sheriff to execute. 
After the appointment and after the nomination ofa 
Receiver, but before the Receiver had completed 
his appointment by giving security, the sheriff’s officer 
took possession and refused to give up possession to 
the Receiver, which—though, as [ have said, itis not 
precisely the point here—does seem to show that the 
order, if such it be, that a Receiver will be appointed, 
is not effective untila decision has been arrived at 
as to who will be the Receiver. Most of the cases in 
contempt in connection with Receivership are cases 
in which the alleged contemner of the Court has 
disturbed the possession of the Court’s officer and 
Vice Chancellor Kindersley, in this case, proceeded on 
the ground that that was the charge against the sheriff ; 
heisaid : 


“Now, the question is, whether what has been done here is 
a clisturbance of the possession of the receiver appointed by the 
Court. How can there be a disturbance when the receiver was 
not in possession? And I cannot see how it is possible to apply 
that principle where there has been no disturbance of possession, 
that is, where the Court has merely directed that a receiver shall 
be appointed, but he has not been actually appointed.” 


That, of course, is not binding on me, butit is a decision 
of respectable antiquity by a Vice Changellor who 
knew what he was talking about in relation to matters 
usually dealt with by the Chancery Division, such as 
Receivers. 

Mr. Venkatram invited me to treat the order now in 
question rather like a garnishee order wisi, which, as 
has been repeatedly held, immobilizes the debt in the 

tt) 34 LJ. (NS) eq. 607. - 
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hanels of the garnishee, not merely to the extent of the 
judgment debt, but in its entircty. That, however, is 
the result of special rules dealing with garnishee orders, 
ov in this country prohibition orders. Ina the absence of 
any such legislative pronouncement as to what the 
effect of an order of the kind now in question is— 
certainly the Legislature has given us very little 
guidance on the subject, having contented itself with 
the short wording of Order 40, rule [—I do not think T 
can inmort that construction into the meagre language 
the Legislature has used. 

Another point which Mr. Venkatram has sought to 
rhake in his extremely able and interesting argument is 
that the equitable rule of deeming that to be done 
which ought to be done should be applied in the 
present case, and that when the Court has said, ‘‘ I am 
going to appoint a receiver’ everybody except a 
purchaser for valuc of the suit property without notice 
of that order should comport themselves as though the 
Recciver has actually been appointed. I think that is 
a very attractive argument, but I cannot accede to it 
for two reasons; one, because of the difficulty that 
would arise,.if it were sound, in regard to debtors to 
the estate, ¢.x., tenants who wanted to pay their rent 
during the interval between the first and second orders 
by which the Court appointed the Receiver ; the other, 
which may be of more general importance, is that] do 
not think that the principle can ever be imported into 
(he realins of criminal and quasi-criminal law : at any 
rate, iC it were imported into criminal law, it would 
mean that every person who is sentenced to death 
becomes [rom that moment incapable of making a will, 
because he must be deemed to be dead—and that 
certainly is not the law 

Accordingly, I do not think there was a contempt 
during the period prior to 23rd January 1944. 
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After that date the position is rather different ; there 
was a Receiver and if his possession was distriubed 
there was a contempt. But I have to see what it was 
he was actually appointed Receiver of. The moneys 
which the present respondent sent to India were not 
“ paddy lands”’, and to establish the contempt of Court 
on which he relies the applicant must show that they 
were either “debts due to the firm”, or “rents and 
profits of paddy lands.” 

Now, as to being “ debts due to the firm", I think 
they were moneys held for the firm on trust by its 
agent. Trust moneys arc for some purposes debts, but 
not for all purposes, and I do not think they were for 
this purpose. If the plaintiff had reason to suspect—as 
Mr. Venkatram tells me he did—that the respondent 
had been collecting the rents and profits, he could 
easi:y have incorporated in the petition on which the 
Receiver was appointed, an express direction to get in 
the rents and profits, if any, which had already been 


collected by the present respondent. He did not do 


so. I do not in the least blame him for not doing so, 
because it is easy to be wise after the event ; but, not 
having done so, I do not think be can now claim to 
have used the word “ debts ”’ in such a wide sense as to 
include debts which have been paid to the firm’s 
agent, so that the debtors have gota good receipt for 
their money from the agent who holds that money on 
trust for the firm. Much the same thing applies to ihe 
words “ rents and profits” of paddy land. + In ordinary 
parlance, a man who goes out to collect rents from his 
tenants and has a successful morning at that work, and 
comes along the road, his hands containing the fruits 
of his labours, would no doubt quite properly use the 
English language if he said, “ Lock at all the rents I 
have coliected this morning.” And I suppose he might 
say the same thing when he had got to the bankers and 
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paid tbe money over the counter—* | have paid in my 
tonth’s renis.” But, at some stage during this process, 
the money must cease to be, strictly speaking, “rent ” 
and becoi just part of the ordinary moneys of the 
man who received if, dnd | think the proper 
moment af whieh the rene ccases te be rent is when 
is paid assauh and ceases lo be dav hy Uhe tenant, j 





ay 





st 
in the same way vs wher any oitei debi is paid it 
ceases ta be a debt and i. diselmrged. So, whep a 
landlord or ladord’s agent gets moncy under colour 
of ret owt of his tenants, the rent is discharged ; 
moucy or paddy, whichever it may be, has been received 
by the Jandlord aod there is ao longer any ren? due. 
fu this conacetion, oac miph! pot! out that whe word 
“debt "and qe oral thee eae) gerd Wie Fis 
frequently inacettatcly: psed, a. in section 42 al the 
Wnglish Bapktapley Ach and Gus own cortespmuling 
section, where the Legislitire uses the nonsensical 
phrase “ receipt of the debi.” There is no more sense 
in this than to talk. of a man ‘ beating bis marriage ” 
when one means ‘beating his wife.’ I think the 
word “rent ’’) in iis proper sense, ceases to be such 
when itis paid byatenan le a person authorized by the 
landlord to give w good discharge for i Accor dingly, 
the moneys alveady je the respondent's hands whe the 
Receiver was finally appointed, were not, in my view, 
moneys of which the Receiver was appointed Receiv ‘ 
consequently, their disposal by the respondent was iiot 
a disturbance of the Receiver’s possession. 
that, when, in fulure, Couris in this country arri 
ihe conclusion that they should appoivi a Recciver, 
but are not in a position there and then tu erie whom 
they should appoint, the party who is apg: 
something like that Which happened in this casc—or 
perhaps something werse, because there were certain 
miligaling circumstances in this case—would do well 
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either to ask the Court there and then to appoint.one 
of ils own officers, if need be, as what J must term an 
“interim interimreceiver ”, or alternatively to grant an 
injunction, suitably framed, restraining the persons who, 
they fear, are going to get away with the property from 
dealing with it in any way until the Court has decided 
what individual shall be appointed as Receiver. I 
accordingly dismiss this application; in all the 
circumstances, and following one precedent to which 
my attention has been drawn, [ think I ought to dismiss 
it without costs. 
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Mir hel Byers ofa psohibiters cater cn tie beak. 


Steam iht liye Madetos Ti de Mal 405, refered by 
Rant for the applicant 
Moolhan for the respondent, 


Mya iu, J.--This case involves some question of 
fie law of procedure relating to attachment, but it can 
be dispused of on elementary principles, 

The applicant in this case, J.-P. Rajaram, and the 
applicant in Ciyil Revision Ne. 123 of 1943, Bagidan, 
having respectively obtained decrees against one 
Ranganayukulu and another in the Court of Small 
Causes, Rangoon, filed their applications for execution 
of their respective deerces by issue of a prohibifory 
order in cach cuss on the respondent, Manager, 
Reserve Bank of Indiz, Rangoon, to withhold payme 
of the decrelal amounts and costs out of two cheques, 
Nos. 78/7797 and 78/7798, dated the Ifth Deceu:ber 
, drawn by the Superintendent, Central Telegrap!s 
in favour of Ranganayukulu. These applications 
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for execution were filed on the 10th December 1940. 
In each case the Court ordered the issue of a prohibitory 
order returnable on the 17th December 1940. The 
order stated : 


“The plaintiff having applied under Rule 52 of Order 21 of 
the Code of Civil Procedure for an attachment of certain money 
now in your hands, viz. the sum of . . . out of the amount of the 
cheques Nos. 7797 and 7798 of Book No, 78 (ic. Rs. . . . each) 
issued to the clefendant abovenamed from the Central Telegraph 
Office, Rangoon, il is requested that you wil} hold the said money 
subject to the further order of this Court.” 


The orders were served on the Manager of the Bank 
at about 1{ a.m. on the 1ith December 1940 but before 
such service of the orders one of the two cheques had 
been presented for payment and cashed at the Bank. 
Therefore, the amount of one of the cheques had been 
paid out by the Bank before the prohibitory orders 
reached the Bank. The other cheque however was 
presented at the Bank for payment a short time after 
the Manager had been served with the prohibitory 
orders when the Bank in view of ‘the orders returned 
the cheque to the person presenting the same without 
making any payment. . 

Order 21, Rule 52 of the Code of Civil Procedure 
provides that where“the property to be attached is in 
the custody of any Court or public officer, the attach- 
ment shall be made by a notice to such Court or officer, 
requesting that such property, and amy interest or 
dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which 
the notice is issued. This procedure was employed 
upon the footing that the Manager of the Reserve Bank 
of India was a public officer. In the present case it is 
unnecessary to decide whether the Manager of the 
Reserve Bank of India is a public officer or not. The 


LAW REPORTS. 





Us| 


questios ai sdech fee case terns, however, is not 
“tithe custody of a Court or 
at dhe property is that which 
is ales dareet de fae ts poreapn ¥Ly Tabi: to attachment 
Hi Cxesttilaet 1 at eles a4 dion 69 (4) of the Civil 
eFales property babic to atlach- 





whetier ih 





a publi atin s. 











Procedian Cot eed 


ment i cveuer ot oe decree by sofia oat 


“Land. fain cd tee badb‘nage, pods, money, bank-notes, 





wonisery notes, Government 
too offer seeuritics for money, debts, shares in a 
as hereiunfter meutioned, ali other saleable 

inmovable, belonging to the judgment. 
deblor, or over whieh, or the profits of which, he has a disposing 
power whe lode ue caeteise fea his own benefit, whether the 
sune hie dette fhe hetue of (he jistanent debtor or by auother 





tt oe range, hn 





elussjrte 









geo 





curpor al 
property, i 








Perton tr toad far hiner on his bolalf 


Yo view of (ei. woimeration in order that the amorat 
or part of the aumonnt of the cheques might be attach- 
able it must have been money belonging to the 
judgincat-delMar lying in the Bank or a debt due to 
him by fix Dank A cheque being a negotiable 
instrument unless and until the money is paid to the 
lee ihe amount of the cheque cannot be considered 
ibe hi. property, The drawer of the cheque has the 
right fs, “ion payment at any time before the money is 
acluittly p: ote out. The payee may endorse the cheauc 
in favor of samc one else and thereby negotiate the 
same in which 1 case he parts with the property in the 
i evei 2 an event the amount of 
the ¢ eit was withdrawn from the Bank is 
stitl aad ix property of the endorsee. Therefore the 
anount Gl (he cheques, not being moncy belonging tc 
the jidginent-debior,.does not fall within the category 
of propeify declared te be liable to attachment in 
execttinn of a decree by section 60 (1) of the Code of 








iv 
| 
Ne 






cheqre tha 











rs 








762 


£044 
RagARAM 
uv 
THE 
RESERVE 
Bank oF 
Inpia. 


MYA Bu, J. 


RANGOON LAW REPORTS. [1944 


Civil Procedure. It is apparently for this reason that 
that section specifically mentions, in addition to money 
and debts, cheques, bills of exchange, hundis and 
promissory-notes, the mode of attachment of which is 
provided by Order 21, Rule 51 of the Code of Civil 
Procedure when it is not deposited in Court or in the 
custody of a public officer. According to this rule the 
attachment of a negotiable instrament shall be made 
by actual seizure and the instrument shall be brought 
into Court and held subject to further orders of the 
Court. Therefore the proper way of attaching the 
cheques themselves in this case would be by actual 
seizure of the cheques while they were the property of 
the judgment-debtor, that is to say, before the 
judgment-debtor negotiated or parted with the property 
in the cheques. This was not the procedure adopted 
in this case, the applicant not having applied for 
attachment of the cheques themselves. In Subramania 
Aiyar v. Chokkalinga Mudaliar and three others (1) it 
was laid down that the proper method of attaching a 
promissory note in-the hands of a private person is by 
actual seizure as provided by Order 21, Rule 51 of the 
Code of Civil Procedure and not by issue of a mere 
prohibitory order. The following observations made 
in the course of the judgment are apposite to the 
matter under consideration : 

“Ifa promissory note is left in the hands of a party and there 
is merely a prohibitory order telling him not to receive the money 
due thereunder it is always possible that he may negotiate the 
instrument or in the case of a noie payable to bearer, he may hand 
it on to a third party, who would be quite unaware that there was 
any order of Court restricting dealings with the note. Unless 
therefore the actual note is seized there is always a danger that 
third parties may bona fide become possessed of it, and, if the 
prohibitory order were held to be a valid attachment, they would 
be prejudiced by such an order of which they were unaware.” 


{i) (1922) LLIk. 46 Mad. 415. 
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ft voces without saying that, at the time of the issue of 
ithe prolibitory orders or at the time of their service on 
tik bank, the amount was not liable to be attached as 
adebt due to the judgment-deblor by the bank and 
cousidering that the procedure laid down in Order 71, 
Rule 46 of the Code of Civil Procedure was tot 
adopted th is not preivnded that the attachmei is 
justified as an attachment ef debi. The attact 
Was therefore invalid and incilective. This application 


is dismissed with costs; advocate’s foc two pull 





t 


aohurs. 








764 


L944 





Fuly 24, 


RANGOON LAW REPORTS. [1948 | 


CIVIL REVISION. 


Before Mr, Justice Mya Bu, 


BABU RAMNIRANJAN 
Pg 
MUK NATH SINGH* 

Coniplaint by Court—Appellate Court's powers—Withdrawal of complaint made 
ty lower Court—Refusal of lower Court to make contplaint—Complaint 
by appellate Court itself—No power to direct lower Court to file complaint— 
Code cf Criminal Procedure, ss. $76, 476B. ° 

S. 476B of the Code of Criminal Procedure empowers the appellate Court 
either to direct withdrawal of the complaint which has been made by the 
jower Court under s, 476, or to make a complaint ilself which the lower Court 
has refused or omitted to make. The appellate Court has no jurisdiction to 
remand the case directing the Court of first instance to file a complaint. 


M, A, Chowdhury v. J.C, Roy, 1.L.R. 55 Cal. 1277, referred to. 
K. C, Sanyal for the applicant, 
J. B. Sanyal for the respondent. 


Mya Bu, J.—This is an application under section 
115 of the Code of Civil Procedure for revision of an 
order of the District Court acting under section 476B 
of the Code of Criminal Procedure directing the 
Subdivisional Judge to lay a complaint against the 
petitioner for offences punishable under sections 210, 
193/109 and 471/465 of the Penal Code alleged to have 
been committed by the petitioner in a suit in the 
Subdivisional Court against certain persons other than 
the present respondent in whch the petitioner succeeded 
in obtaining a decree. The grounds upon which this 
application is based deal with the general merits of the 
case both on facts and law but at this moment only 
one of them concerning the jurisdiction of the District 
Court to order the Subdivisional Judge to lay a 
complaint has been urged before me. 


* Civil Revision No. 35 of 1941 from the order of the District Court of 
Mandalay in Civil Misc, Appeal No, 34 of 1940, 
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A proceeding under section 476 of the Code of 
Criminal Procedure was started in the Subdivisional 
Court upon certain information given to the Court by 
the present respondent through the District Superin- 
iendent of Police. After enquiry the learned Subdivi- 
sional Inde passed an order refusing to lay a 
complaint against the petitioner. The respondent 
(hcreupon appealed to the District Court under section 
4763. The learned District Judge considered that it 
was a fit case in which the petitioner might be prose- 
cuted for offences abovementioned, but instead of 
himself making the complaint which the Subdivisional 
Judge might have made under section 476 ordered the 
Subdivisional Judge to make it. Section 476B in 
express terms empowers the appellate Court either to 
direct withdrawal of the complaint (which has been 
made by the lower Court under section 476) or to 
nuake a complaint which the lower Court might have 
made under that section (where the lower Court has 
rclused or omitted to do so), Reading sections 476 
aid 476B together it is evident that the law requires 
the Court deciding to lay a complaint to make the 
complaint itself, for it would be manifestly unfair to 
the Courl which does not consider it expedient to 
launch a prosecution to be made to Jay a complaint for 
the hurpese’ 6! initiating such a prosecution. It has 
therefore been contended on behalf of the petitioner 
that the order of the learned District Judge is one 
which has been made without jurisdiction. In my 
opinion this contention is sound and must be main- 
tained. Not only is it supported by the plain language 
of section 476B and a reasonable construction to be 
placed on the provisions of sections 476 and 476B but 
also by the ruling in Manir Ahamed Chowdhury v. 
Jogesh Chatidra Roy (1) to the effect that in an appeal 

(1) (1928) LL.R. 55 Cal. 1277. 
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under section 476B, Criminal Procedure Code, the 
appellate Court has no jurisdiction to remand the case 
directing the Court of first instance to file a complaint, 
but must do so itself. 

For these reasons I set aside the order of the 
District Court directing the Subdivisional Judge to lay 
acomplaint. The result is that the complaint which 
has already been laid by the Subdivisional Judge in 
pursuance of that order is invalid in Jaw. The case 
however is remanded to the Disirict Court in order 
that the learned District Judge, if he deems fit to do 
so, may make the complaint himself. I make no 
order as to the costs of this application. 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodinan Roberts, Kt., Chief Justice 
and Mr. Justice Dunkley. 


KORBAN BIBI 
v. 


V.M.R.P. CHETTYAR FIRM* 


Adjustueut of decrec—Liberty of parties lo contract regarding their rights— 
Agreement asta terms of satisfying decrec—Terms discharging Me decree— 
Enforcement in exection procecdings—Enforcement by suit—Code of Civil 
Procedure, 5. 47, O. 21, r. 2. 


‘Lhe Code of Civil Procedure contains no restriclions on the liberty of 
parties to contract with reference to their rights and obligations under a 
decree. Lf the terms constitute an agreement as to the (manner in which the 
original decree is to be exccuted and do not discharge the origiual decree but 
substitute therefor certain new terms apon which the decree can be satished 
the matter is to be dealt with under s. 47 of the Code. If the effect of the 
aigrectient is to discharge the decree forthwith in consideration of certain 
promiuex by the debtor, the Court will not have occasion to ciforce the 
ayrcemcut in execution proceedings, but wil leave the crediter to bring a 
separate scit on the contract. 

The Oudh Commercial Bank, Lid. v, Basni Kuer, 661.4, $4, followed. 


Hay (with him P. B. Sen and A. H. Paul) for the 
appellants. 


Clark (with him P. K. Basu) for the respondents. 


Ropers, C.J. and Dunx ey, J.—In Civil Regular 
Suit No. 505 of 1933 of this High Court the respondents, 
the V.M.R.P. Chettyar Firm, sued one Khatiza Bibi 
by the summary procedure for an amount of 
Rs. 31,852-8 due on a promissory note. Haji Abdul 
Rahman, the husband of Khatiza Bibi, and Haji 
Mohamed Sultan, her son, obtained leave to defend 
this suit, and while it was pending Khatiza Bibi died 
and Haji Abdul Rahman and Haji Mohamed Sultan 


~ “ 
* Civil First Appeal No, 136 of 1940 from the order of the District Court of 
Hanthawaddy in Civil Execition Case No, 10 of 1940. 





~t 


1941 
Apl. & 


“I 


768 RANGOON LAW REPORTS. [1944 


1941 were substituted as her legal representatives. Hence, 
Korzan Bist in the resuli, a decree was passed agains! Haji Abdul 
vurp. Kahman and Haji Mohamed Sultan, both personally 
carrmAR and as legal representatives of Khatiza Bibi, for a sum 
Poa of Rs. 31,852-8 with interest on the principal sum of 
cJ.axn” Rs. 30,000, which brought the amount due on the 
Doxey I decree to Rs, 38,7806. 

The respondents transferred this decree for 
execution to the District Court of Hanthawaddy and 
attempted to execute it in Civil Execution No. 2 of 
1934 of that Court by the attachment of 1,293 acres of 
paddy land. In the course of this execution Haji 
Abdul Rahman and Haji Mohamed Sultan applicd for 
removal of the attachment on the ground that they 
were trustees of a waqf created by Khatiza Bibi in 
November, 1932, and were the legal owners of all this 
paddy land which had been dedicated to the waqf. In 
the course of these proceedings Haji Abdul Rahman 
died and one M. Abdul Bari was appointed a trustee of 
this waqf in his place. The application was dismissed, 
and then Haji Mohamed Sultan, M. Abdul Bari and 
certain other inierested persons brought a suit under 
the provisions of Order XXJ, rule 63, of the Code of 
Civil Procedure, being Civil Regular No. 11 of 1935 of 
the District Court of Hanthawaddy, for a declaration 
that all this paddy land was subject to the waqf and 
therefore could not be attached in execution of a decree 
against the estate of the deceased Khatiza Bibi. The 
respondents, who were defendants in that suit, by their 
written statement contended that the waaqf was 
fraudulent, created with intent to defeat the creditors 
of Khatiza Bibi, and therefore voidable under the 
provisions of section 53 of the Transfer of Property 
Act. There was a compromise of this suit on the 
6th November, 1935, whereby it was agreed that there: 
should be a decree declaring the waqf valid only after 
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all the debts due by the estate of Khatiza Bibi had 
been discharged, and a compromise decree was passed 
accordingly. 

On the 29th November, 1935, the pariies to the 
decree in Civil Regular No.*505 of 1933 of this Court 
entered into an agreement in adjustment of the decree 
passed in that suit. There were certain other mortgage 
suits brought by the respondents against Khatiza Bibi’s 
estate in which decrees had been obtained, and all these 
claims were adjusted by agreement at the same time ; 
and the fact thatthe mortgage suits were compromised 
together at the same time as this decree in a simple 
money suit has given rise to considerable confusion. 
The petilion to record the adjustment of the decree in 
Civil Regular No. 505 of 1933 was headed as a petition 
under Order NXIII, rule 3, of the Code of Civil 
Procedure. It was, of course, an adjustment of a 
decree under Order XXJ, rule 2; and Order XXIII, 
rule 3,hacd no application thereto. The adjustment 
was ultimately recorded by the Court on the 15th 
January, 1936, in accordance with the provisions of 
Order XXI, rule 2. By this adjustment the parties 
agreed that the amount due under the decree in Civil 
Regular No. 505 of 1933 should be reduced to 
Rs. 38,000, and that this amount should be paid by 
annual inslalments of Rs. 3,800, with certain provisions 
as to interest, and that in case of default of payment of 
any instalment the balance of the sum of Rs. 38,000 
should be due immediately and the respondents (the 
decrec-holders) should be at liberty to take out 
execution for such balance and to attach in execution 
the property dedicated to the waqf. 

On the 20th November, 1939, an application was 
made before the learned Judge sitting on the Original 
Side for the amendment of this formal order by 
correcling an error in the cause title thereof, as by 
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inadvertence the cause-title had mentioned ithe name of 
Haji Abdul Rahman, who was one of the original 
trustees of the waqf! but who was dead at the iime when 
the adjustment was recorded, and also for a transfer of 
the decree as adjusted ana amended to the District 
Court of Hanthawaddy for execulion. The learned trial 
Judge held that there had been no adjustment of the 
original decree and he dismissed this application. We 
have already allowed an appeal against his order 
dismissing the application, dated the Ist May, 1940, 
and have held that there was an adjustment of the 
decree within Order XXI, rule 2, of the Code of Civil 
Procedure, and have directed that the formal order 
recording the adjustment shall be amended in accord- 
ance with the prayer of the respondents. 

The result of the learned Judge’s order was 
that the original decree in Civil Regular No. 505 
of 1933 was transferred to the District Court of 
Hanthawaddy for execution and an attempt was 
made to execute the decree as adjusted; but the 
learned District Judge, rightly holding that he was 
bound by the order dated the Ist May, 1940, of the 
learned Judge on the Original Side, refused to proceed 
with the execution of the decree as adjusted and 
directed that the decree-holder should be given an 
opportunity of stating how he would proceed with the 
execution of his decree. It is against this order that the 
present appeal has been brought. 

Now, as we have said, we have held that there was 
a valid adjustment of the decree under the provisions 
of Order XXI, rule 2; and the appellants do not 
contend that there was not such an adjustment, 
but they contend that this adjustment was an adjust- 
ment which entirely superseded and discharged 
the original decree in consideration of the promises 
made by the appellants (judgment-debtors), and conse- 
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quently that the respondents {decree-holders) must seals 
proceed by way of a separate suit for (he enforcement Korzan Bie, 
of the terms of the adjustment. We are unable to vir. 
accede to this contention. When the terms of the CAETTYAF 
agrecment between the parties are read, it is clear that er 
these terms constituted an agreement as to the manner CJ. ano 

a re ehte DuNKLEY, J. 
in which the original decree was to be executed, and : 
did nol discharge the original decree but substituted 

thercfor certain new terms upon which this decree 

could be satished by the appellants. The matter is 

therefore concluded against the appellants by the 
judgment of their Lordships of the Privy Council in 

The Oudh Commercial Bank, Limited v. Thakurain 

Bind Basni Kuer and others (13, the head-note of which, 

so far as i{ is relevant to this casc, reads as follows : 


“The Code (ie, the Code of Civil Procedure) contains no 
restriction on the liberty of parties to contract with reference to 
their obligations under a decree and a compromise recorded as 
an adjustment by the Court which made the decree, even if it is 
scmething more than an adjustment and contains the terms on 
which the adjustment was agreed to, if it is nct an attempt tc bring 
under the decree a liability extraneous to the suit, and is not a 
yariation or amendment of the decree affecting jurisdiction, but a 
bargain, the effect on the rights of the parties is a matter to be 
determined under s. 47 by. the Court executing the decree.” 


In the course of the judgment, which was delivered 
by Sir George Rankin, their Lordships referred to the 
case of Gobardhan Das v. Dau Dayal (2), in which it 
was held that the original decree cannot be altered or 
varied by the parties, even with the sanclion of the 
Court, and that in any case mere consent of the parties 
cannot confer such a jurisdiction on the executing 


(1) (1939) 66 LA, 84, (2) (1932) LL.R. 54 AH. 573. 
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Court. In regard to thismatter Sir George Rankin 
said this {at page 101): 


“On this difficult and important question their Lordships are 
not in agreement with the view taken by tle Chief Court. They 
do not consider that it takes sufficient account of the facts that the 
Code contains no general restriction of the parties’ liberty of 
contract with reference to their rights and obligations under the 
decree, and that, if they do contract upon terms which have 
reference to and affect the execution, discharge or satisfaction of 
the decree, the provisions of section 47 involve that questions 
relating to such terms may fall to be determined by the 
executing Court.” 


And again (at page 102) : 


“Such bargiins may take different forms and it is not possible 
to prejudge the individual case, If it appears to the Court, actirg 
under s. 47, that the true effect of the agreement was to discharge 
the decree forthwith in consideration of certain promises by the 
debtor, then no doubt the Court will not have occasion to enforce 
the agreement in execution proceedings, but will leave the 
creditor to bring a separate suit upon the contract. If, on the 
other hand, the agreement is intended to govern the liability of 
the debtor under the decree and to have effect upon the time or 
manner of its enforcement, it isa matter to be dealt with under 
s.47. In sucha case to say that the creditor may perhaps have 
a separate suit is to misread the Code, which by requiring all such 
matters to bé dealt with in execution discloses a broader view of 
the scope and functicns of an executing Court.” 


It is clear that the agrcement in adjustment of the 
original decree which was recorded in this case was an 
agreement intended to govern the liabifity of the 
debtors under the decree and to have effect upon the 
manner of its enforcement, and it was not an agreement 
whose effect was to discharge the decree forthwith ; 
and, consequently, the agreement is a matter to be dealt 
with under section 47 of the Code. Hence the execut- 
ing Court must deal with the decree as it has been 
adjusted by the terms of the adjustment recorded in 
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APPELLATE CIVIL, 


Before Sir Ernest H. Gosdman Roberts, Rt, ‘Chie f Justice, 
and Mr, Justice Dunkley, 


V.M.R.P. CHETTYAR FIRM 
v. 
HAJEE MAHOMED SULTAN anp orHeErs.* 


Adjustment of suit—Adjustment of decree —Mortgage suit —Contbromise before 
sale of mortgaged property -or personal decrec—Conclusion of mortgage 
suit—Code of Civil Procedure, O, 21, r. 2; O. 23, 7. 3-—Execution of 
adjusted decrees—Technical defects—Terms forming consideration of 
adjustment of suit—Embodiment of terms in decree, 

A mortgage suit does not come to an ead until the mortgaged property has 
been duly sold and the sale proceeds dealt with, or, if there is aright to a 
personal decree under 0.34, r,6 of the Code of Civil Procedure, until that 
personal decree has been passed, Therefore any agreement of compromise 
relating to the whole of the subject-matter of the suit which is entered into by 
the parties before the conclusion of the proceedings in a mortgage suit is an 
adjustment of the suit which falls to be dealt with under 0, 23, r.3 of the 
Code and not under O, 21,r. 2, 

Pataniappa Cheftyar v. Narayanan Chettiar, LL.R. 59 Mad, 183 (F.B.}, 
referred to, 

Objections fo the execution of the adjusted decrees on the ground that the 
applications for execution are defective isan odjection toa technical defect, 
which can be remedied at any tine, and affords no proper ground for refusing 
to execute these decrees, 

Kendall vy, Hamilton, 4 Ap, Ca, 504; Ma Shwe Mytv. Maung Mo Hnaung, 
(1921-22) 4 U.B.R. 30, referred to. 

Under O. 23, r. 3, all terms which form the considzration for the adjust- 
ment of the matters in dispute, whether they form the subject matter of the 
suit or not, become related to the suit and can be embodied in the decree, 

AKACTAL. Cheityar vo A.K.R.M.MLK, Chettyar Figm, LL.R. 14 Ran. 
766 ; G.C. Palv. D. N. Pal, 1.L.R. 35 Cal. $37 ; Natesa Chetti v. Vengu Nachiar, 
T.L.R. 33 Mad, 102; S. P. Singh v. Reza, 62 L.A, 196, referred to. 


, Mullick v. Mullick, 64 LA. 302. distinguished. 


a Ret: &69CGGIIR ; 
* Clark (with him P. K. Basu) for the appellants. 





* Civil First, Appeals Nos. 133, 134, 135 of 1940 from the orders of the 
District Court of Hanthawaddy in Civil Execution Cases Nos, 26, 27, 28 of 


1939. 
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Hay (wiih hin 2. B. Sew and A. H. Pa} for 
the respondents. 


Ropers, OC.) ave Dunkiey, |.—These three appeals 
arise oul of the oiders passed by the learned Mn 
Judge of Hauthowwaddy i. his Execution Cases Nos 26, 
27 and 28 of £939, Wiasreby be came to the con 
that there were ne deerces of the appellants ov 
were capable of esncuitns and, cousequentls, disc.’ 
the applications of tin. appellants for execution, 

In Civil Regular Suils Nos, 256, 257 and 
1934 of this High Court the appellants brow, ent : Sse 
separate suits 0: as el merigages against Haj 











by 





















Rahman and Flajss sical Sultan, per: as 
the legal represent dives of cu Khathes Bi el. 
Since the suite were imotituted HWajoe Abdu! wan 








has died and the 2ad te Sth respondents in these three 
appeals are his heirs and legal representatives, Jn Suit 
No. 256 of 193+ preliminary decree for sale of the 
mortgaged property was passed, and in the other two 
suits (Nos. 257 aud 258 ol 1934) final decrees fcr sale 
of the mortgaged seen es were passed ; but in wei 
of the suits have any of the mortgaged properties been 
brought to sale. Affe: those decrees had been passes 
a joint petition ii cach suit was aca to tin 
the parties on the 291. N 
each suit had beep cor 
in the petition filed i: di and reque 
deerce in cach sail be passect in accordance ante tye 
terms of the petition. These petitions were stat: 
be petitions under the provisions of Order MATT 
3, of the Code of Civil Procedure, w: 
follows : 















apo; 
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an 








“Where it is proved te the satisfaction of the Court es 
suit has been adjusted wholly orin part by any lawful agreement 
or compromise * * * * * the Court shali order such 
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agreement or comprontise to be recorded and shall pass a decree 
in accordance therewith so far as it relates to the suit.” 

This rule has since been amended by the Rule 
Committee of this Court, but the form that we have set 
out is in accordance with the wording of the rule at the 
time of the presentation of the petitions. There was 
another suit between the same parties for the recovery 
of a sum due on a promissory note, and a decree fora 
specified amount had been passed in that suit. That 
decree was also included in the compromise agreement 
between the parties, and considerable confusion has. 
arisen, not only in the minds of the parties themselves. 
but also in the mind of the Deputy Registrar of the 
Original Side who dealt with the petitions, by reason of 
the fact that these three mortgage suits aud this suit om. 
a simple money claim were dealt with together. 

When the -petitions in these four suits were: 
presented to‘the Deputy Registrar, he recorded the- 
following order in the money suit on the 16th. 
December, 1935 : 


“ Heard the advocates. Ido not think that a fresh decree: 
can be drawn up. The adjustment may be recorded if it appears. 
that it is to the interest of the minor” ; 


there being a minor party as defendant in each of the 
four suits, He then recorded an opinion regarding the: 
question as to whether the proposed compromise was 
for the benefit of the minor and ordered that the 
application should be placed before the learned Judge: 
sitting on the Original Side for orders. The order of 
the 16th December, 1935, which was made in the 
money suit, was copied by the Deputy Registrar into 
Suit No. 256 in exactly the same terms, and a reference: 
to it merely was,made in Suits Nos. 257 and 258, The 
learned Judge came to the conclusion that the agree-- 
ments whereby these suits were proposed to be 
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adjusted were for the benefit of the minor and directed 
that the adjustments should be recorded. The 
adjustments were then recorded accordingly in all four 
proccedings. 

Now, so fav as the money suit was concerned, the 
Deputy Regisirar’s opinion that a fresh decree could 
nol be drawn up was correct, for this adjustment had to 
be recorded under the provisions of Order XXT, rule 2. 
Yeo omay be that the Deputy Registrar thought that 
Order XXI, role 2, applicd also to the morigage suits, 
anit if may be that the decision in Ahmed Rahman aid 
four v. ALAR. Chetliar Firm (1) has been considered 
authority fer this opinion, allhough it is not; for the 
adjustment which was dealt with in that case was 
a mere extension of time for payne under the 
preliminary decree and did not comprise an acustment 
of the whole suit, and the Jearned Judges held that 
such an adjustment of part only of the preliminary 
decree must be certified and recorded under 
‘Order XI, rule 2. But a mortgage suit does not 
cole to an ond until the mortgaged property has been 
-duly sold and the sale proceeds dealt with, or, if there 
isa right te a personal decree under Order XXXIV, 
rule 6, until that personal decree has ben passed, and 
therefore any agrcemeut of compromise relating fo the 
whole of the subject-matter of the suit w ris entered 
into by the parties before the conch of the 
procecdings in a mortgage suit is an adjustment of the 
suit which falls te be dealt with under Order XXIII, 
vule 3, and not under Order XXI, ru! 
authority for this proposition is the decision of the Full 
Bench of the Madras High Court in Palariap; 
Chettiar v. Narayanan Chettiar and bea (2), which, 
with the greatest respect, in our opinion correctly Iays 
down the law. Coisequently the petitions which were 

(1) (1928) LER. 6 Ran. 285, (2) (1935) LL.B. SY Mad. 188, 
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presented by the perties, praying that the adjustments 
shouid be recorded and decrees passed under Order 
XXII, rule 3, were correct so far as the three mortgage 
suits were concerned, and the opinion expressed by the 
Deputy Registrar in his order of the 16th December,. 
1935, was wrong. We feel, however, that this error: 
probably arose because of the fact that a money suit. 
was dealt with at the same time and in the same manner 
as the three mortgage suits, The parties themselves. 
acquiesced in the opinion of the Deputy Registrar, and. 
although they had asked for decrees they took no steps 
to see that decrees were passed. 

Now, the learned District Judge of Hanthawaddy: 
has held that the opinion of the Deputy Registrar was 
considered by the learned Judge on the Original 
Side because it was subsequently before him when the 
petitions were placed before him for orders, and that,. 
therefore, it must. be held that the failure to pass. 
decrees was a deliberate act of the Court, and,. 
consequently, that no decrees on these compromise 
agreements can now be passed because there is a final 
and binding decision of the Court that decrees cannot. 
be made, and, therefore, that there are no decrees which 
can be executed. With all due respect, we think .that 
this is an erroneous conclusion of the learned District 
Judge. The only matter which was before the learned 
Judge on the Original Side was whether the proposed 
compromises were for the benefit of the minor party,, 
and he came to the conclusion that they were for the 
minor’s - benefit and consequently orderéd that the 
adjustments should be recorded. The procedure under: 
Order XXIII, rule 3, consists of two steps ; first, the 
agreement or compromise has to be recorded, and,. 
secondly, a decree must then be passed in accordance 
therewith so far as it relates to the suit. Therefore the 
order of the learned Judge directing that the agreements. 
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should be 1ccordled in iese three suits was not an 
ofder that decrees shoul not be passed and did not 
ftuply any such order, but it was left to the Deputy 
Registrar to carsy out his daty according to law. He, 
however, mcr ty recorded fhe terms of the agreements 
and did not pass auy derices in accordance therewith. 
As we have said, all the parties acquiesced in this 
mocedurce, apprwciutl, tiacka the ccroncous view that 
Oider XXL, rule 2, aed aot Order ARITL, 1ub 3 
applicd to thos suits. 1ij., however, cleat thet the rule 
appheable is Oidei SALLE, rote 2 $, andthe decree whi 
follows upou a judgment! or order can be made at 
tits. This therefore open to us now to send the cases 
bach to the Original Side and direct that the provisions 
of Order NACA, rule 3, shall be followed and that 
doawrees shall hey passes tie a. cordance therewith, 

Wiis sid on beball of the respondents that the 
oplnien of the Deputy Rogistrar 1 do not think that a 
fresh: decree can be drawn wp” is an order which was 
appealuble under Order XLYU, rule 1 (17) ; but that is 
not so, for the order which is appealable under this 
rilc isthe order recording or refusing to record an 
agrecmcnt, Compromise or satisfaction, and there was 
norefusal by the Deputy Registrar to record the 
axreements of compromise, which were in fact recorded. 
The decrees tuen had te follow as a inaiter of cours 
and if was imperative for the Court to pass sack 
dovrces. Lf is unfortunate that neither of the pa 

, opinion of the Deputy Registrar on re 
Judge, but that was not done ; and since 
respondents themselves acquiesced in this opini 
allhioagsh they had by their petitions asked for de 
they cannot now be permitted to urge that dec 
cuzhi not to be passed because the appeliants did not 
take the necessary steps at the time to get the opini 
of the Depuly Registrar corrected. : 
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So the position now is, as we have said, that we 
could send back these three mortgage suits to the 
Original Side for decrees to be passed as required by 
Order XXIII, rule 3, but we think it unnecessary to 
adopt sucha cumbrous procedure, for the terms of 
compromise set out in the three petitions were drawn 
up in the form of decrees because the parties expected 
that decrees would be passed thereon, and when the 
Deputy Registrar recorded the terms of the agreements 
he recorded them verbatim from the petitions, and, 
consequently, the three formal orders which were 
passed on the {5th January, 1936, are, to all intents 
and purposes, decrees except that, instead of beginning 
with the words “It is by consent ordered and 
decreed ", they begin with the words “It is ordered 
that the said terms of adjustment be, and the same are 
hereby, recorded.” We shall therefore treat the terms 
of adjustment, as recorded in these formal orders of 
this Court of the 15th January, 1936,in each of the 
three mortgage suits as decrees passed under Order 
XXIII, rule 3, and we direct the learned District 
Judge of Hanthawaddy, in accordance with the direc- 
tions of this judgment, to treat the operative part of each 
of the three formal orders of the 15th January, 1936, 
under the heading ‘‘ Terms of adjustment ” as if it was 
a decree, and to proceed with the execution thereof 
accordingly on the applications of the appellants 
(decree-holders). 

We realize that the applications for execution 
made to the District Court of Hanthawaddy, after 
the decrees had been transferred to that Court for 
execution, are by no means happily framed, but 
they were sufficient to make it quite clear what it 
was that the appellants desired to execute and the 
respondents (judgment-debtors) have never been 
under any misapprehension in regard to that matter. 
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tu Ma Shwe Mya v. Maung Mo Huaung (i) their 
Lordships of the Privy Council said : 

“ Allvules of Court are nothing but provisions intended to 
secure the proper administration of justice, and it is therefore 
essential that they should be made to serve and be subordinate 
to that purpose,” 


In Kendall v. Haniilton (2) Lord Penzance said : 


“ Procedure is but the machinery of the law after all—the 
channel aud means whereby law is administered and justice 
reached. It slrangcly departs from its proper office when, in 
place of fiwilitating it is permitted to obstruct, or even extinguish, 
legal rights, and is thus made to govern where it ought to 
subserve.” 


Objection to the execution of the adjusted decrees 
on the ground that the applications for execution are 
defective is an objection to a technical defect which can 
be remedied at any time, and affords no proper ground 
for refusing to execute these decrees. 

It is further argued on behalf of the respondents 
that under Order XXII, rule 3, the agreement or 
compromise can be incorporated in a decree only in so 
far as it relates to the suit, and it is argued that, 
because the terms of the agreement in these three suits 
included a charge over properties which were not 
subjecl to the mortgages and also gave power to attach 
in excculion the produce of these properties, those 
terms did not relate to the suit and consequently a 
decree could not be passed; and the cases of Skeonandan 
Prasad Singh and others vy. Hakim Abdul Fateh 
Mohaninad Reza and another (3) and Pradyumna 
Kumar Mullick v. Kumar Dinendra Mullick and 
another (4) are referred to. The first case is authority 
for the proposition that a decree under Order XXIII, 





— 
(1) (1921-22) 4 U.B.R. 30, 32, {3} (1935) 62 LA. 196. 
(2) (1879) 4 Ap Ca. $04, 525. (4) (1937) 64 LA. 302. 


78L 


1948, 
VMLR.P. 
CHETTIYAR 
Firm 
v. 
Hasez 
MAHOMED 
SULTAN. 
ROverrs, 
CJ. anp 
DUNKLEY, J. 


782 


1941 
VMRP, 
CHETTYAR 
FIRM 
a 
Hage 
MaHomMED 
Sutran, 
ROBERTS, 
C.J, AND 


Duyxtey, J. 


RANGOON LAW REPORTS. [194i 


rule 3, cannot extend to matters collateral to the suit, 
and the contrary is not contended by the appellants. 
The second case is easily distinguishablé, because after 
the final decree in the mortgage suit had been passed 
in that case new parties were introduced and became 
parties to the agreement of compromise. Consequently 
this case has no applicution to the matter before us. 
Under Order XXIV, rule 3, all terms which form the 
consideration for the adjustment of the matters in 
dispute, whether they form the subject-matter of the 
suit or not, become related to the suit and can be 
embodied in the decree. See Gobinda Chandra Pal 
v. Dwarka Nath Pal (1) and Natesa Chetti alias 
Chidambaram Chetty and another v. Vengu Nachiar 
(2). A decree of this kind was actually passed by 
this Bench in A.K.A.C.T.A.L. Alagappa Cheilyar v. 
A.K.R.M.M.K. Cheltyar Firm (3). In the present cases 
the terms of the compromise petitions all formed the 
consideration for the adjustment of the mortgages in 
suit and, consequently, they can all be embodied in the: 
decrees passed under Order XXIII, rule 3. 

It is said that the matter is now concluded against 
the appellants by lapse of time, and that as the decrees 
have not been passed and the appellants have acquiesced 
in the failure to pass decrees for all these years, we: 
ought not now to exercise in their favour our power to 
pass decrees, and we should relegate the appellants to- 
such rights as they may have and may be able to. 
enforce by bringing suits on the terms of the recorded 
adjustments. But, in our opinion, we should not. 
accede to this attempt to deprive the appellants. 
(decree-holders) of their right to proceed to execution 
on account of a manifest error which is to be explained. 
by the confusion which arose over the compromise in. 





(4) 11908) 1.L.R. 35 Cal. $37, 842. (2) (1909) I.L.R, 33 Mad. 102, 105, 
(3) (1936) LL.R. 14 Ran. 766. 
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a single apreement of three morigage suits and a money 
sull, which has resulted in the failure to pass the 
necessary decrees in the mortgage suits, when the 
confusion was shared and the failure to pass decrees 
was acquiesced in by the respondents themselves. 
Bearing in mind the dictwat of their Lordships of the 
Privy Council in Ma Shwe Mya v. Maung Mo Huaung 
(1), to which we have already referred, we consider 
thal the right course for us to adoptis the one which 
we have already indicated, as being the only course by 
which the rules of Court can be made to serve and be 
subordinate to the securing of the proper adminis- 
tration of justice. 

These three appeals are therefore allowed, the order 
of the Icarned District Judge of Hanthawaddy is set 
aside, and the three execution applivalions are restored 
to his file, and he is directed to proceed with the 
execution of the terms of adjustment in the three 
mortgage suils on the footing that they are decrees 
made under the provisions of Order XXIII, rule 3, and 
in accordance with law. The appellants are entitled td 
their costs of these appeals, advocate’s fee five gold 
mohurs in each appeal. 





{1) (£921-22} 4 U.B.R. 33, 32, 
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CRIMINAL REVISION. 


Before Mr. Justice Moscly, 
RAMDAYAL MANGILAL ». THE KING.* 


Statement by a person to police officer during investigation—Person not an 
accused al time of making statement—Person subsequently accused-— 
Adinissibility of statement as cvidence—Code of Criminal Procedure, s, 162. 


Statements made to a police officer by an accused person in the course of 
an investigation are not admissible in evidence, even when the person making 
them was not accused at the lime of making the statements. 


Pakala Narayan Swami v. The King-Enperor, 1L.R. 18 Pat, 234 (2.0); 
followed. 


Foucar with him N. Bose for the applicant. 
No appearance for the respondent. 


MoszLy, J.—This is an application in revision to 
quash proceedings where the applicant, accused 
Ramdayal Mangilal; has been charged under section 406, 
Penal Code, with criminal breach of trust. 

The case was sent up by the Police on a report by 
L. Maung Shein (p.w. 1), aSino-Burman. He said that 
in November 1937 his wife pledged her diamond chain, 
which he said was worth over Rs. 2,000, to the accused, 
who is a jeweller in a fairly large way of business, for 
Rs. 400. Again in November 1937 he and his wife 
pledged a diamond ring, which he said they had bought 
for Rs. 1,600, for Rs. 550. His wife executed the 
agreement exhibit E, and both of them executed the 
agreement exhibit A, which are both in Burmese and 
English, by which they agreed to pay the interest 
regularly every month, and they agreed that, if interest 
be in arrears for three months, the pledgee was entitled 
to dispose of the pledged articles privately or by auction 





* Criminal Revision No. 3348 of 1941 arising out of Criminal Regular Trial 
No. 257 of 1941 of the Court of the Ist Additional Special ;Power Magistrate, . 
Rangoon. 7 
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and to apprepriate the sale proceeds, frst to the 
interest, aud ihe balance towards the principal, and they 
also agrced lirt they were not entitled to any notice 
hefore saic if the interest was in arrears for cver three 
months aud that they would’ raise no objection as to the 
value of the picaged articles. 

No interest was admittedly paid on either article for 
some months. fn func 1938 the interest due was paid 
on the first loan, and in July 1938 the interest due was 
paid on fig second loan. Admittedly after these pay- 
ments no further payment was made towards the 
intcrest duc. 

The complainant made out that he did not receive 
any nolice of sale from the accused’s firm. He said 
that he went to him in November 1940 with his wife 
and Ma Ngan (p.w. +) to redeem the articles, when the 
accused said that he had pledged them with another 
Indian jéweller, a man who had been before in Rangoon 
but had moved to Bombay. The accused undertook 
to write to this man for return of the articles, but kept 
putting him off. On the last occasion the accused said 
that the Bombay jeweller would be coming to Rangoon. 
and would bring the articles with him. He then made 
a report to ihe Police. 

The witness knows Burmese and can read some 
English, He madc out, as did his wife, that he did not 
know what was in the agreements. He said he did not. 
read them. Headmitied that he shifted from Rangoon 
to Kamakasit soon after getting the loan, and that he 
did not inform the accused of his address. He said 
that he did not pay any interest until June 1938 as he 
was incurring great expense in. litigation which did 
not cnd ‘until 1939. Finally, after denying it, the 
complainant admitted that what the accused said to him 


“was thai the articles :had been sold to a jeweller who- 


had gone to Bombay, called Jeewan Lal. 
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The complainant's wife, Ma Nyun, gave much , the 
same story, but did not admit that the accused said that 
he had sold the articles. 

A pleader, U Po Sin (p.w. 3), who went to the 
accused with the complainant in November 1941, does 
not support the complainant. He says thal all that the 
accused said when the complainant asked for the return 
of his jewellery was that the accused said that he was 
expecting a letter by air mail from Bombay. On 
alater occasion the accused said that the Bombay 
jeweller would be coming to Rangoon and would bring 
the articles. 

Ma Ngan only says that on the occasion in February 
1941: when she accompanied the complainant and his 
wife to the accused’s shop the accused said that the 
articles had been sent to Bombay, 

Daw E Tin (p.w. 5) gave evidence as to the value of 
the ring, which she said that she hadsold to Ma Nyun 
for a price which she thought was Rs. 1,600. 

There was no evidence offered as to the value of the 
diamond necklace. Daw Thein (p.w. 6), who said she 
accompanied Ma Nyun when it was pawned, said that 
Ma Nyun asked for Rs. 500 on it, but the accused 
would only offer her Rs. 400.. This witness admits,— 
what is the accused’s account,—that he canie to her in 
1940 to try and trace the complainant and his wife and 
recover his arrears of interest and that she told him 
that they had shifted across the river. 

The only other witness in the case is the 
investigating officer, Maung Tin Aung, sub-inspector 
of police (p.w. 7),.This witness says that he tried 
to ascertain what the law applicable was, and 
he quoted two cases: In re Nemichand Parakh (1) 
and Sarju Prasad v. Emperor (2), which, curiously 





(1) ALR. (1938) Mad. 531. (2) 24 Cr. LJ. 10. 
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enough, are entirely in favour of the accused. The 
latter decision lays down that a pledgee has a right to 
make a sub-pledge of the property pledged to him in 
the absence of a condition to the contrary in the contract 
of pledge ; while the former case qualifies this by saying 
that a pledgee has the right to makea sub-pledge of the 
goods pawned to him to the extent of his interest 
therein, and that, therefore, a sub-pledge for the same 
ampunt as the debt for which the original pledge was 
nyade is not criminal breach: of trust. 

In cross-examination this witness made the same 
statement as the complainant, and said that the accused 
told him that he had sold the complainant's properties 
to Jeewan Lal. This evidence is inadmissible, in view 
of the provisions of section 162 of the Criminal 
Procedure Code, [twas pointed out by their Lord- 
ships of the Privy Council in Pakala Narayan Swami 
v. The King-Emperor (1) that statements made to a 
police officer by an accused person in the course of an 
investigation are not admissible in evidence (even 
when the person making them was not accused at the 
time of making the statements). 

This ruling of their Lordships is an important one. 
It is desirable to bring it to the notice of the lower 
Courts, and it will be reproduced in a Note attached 
to this judgment. It is to be noticed, however, that 
this decision does not overrule King-Emperor v. 
Marg Thai Dia’ (2) as to the effect of section 27 of 
the Evidence Act, - 

“The investigating officer said that the accused’s 
books were kept in the regular course of business. 
One exhibit book contained counterfoils of all notices 
sent by the accused to pledgors, and in it were found 
the counterfoils of ‘the notices sent by the accused to 








(1) (1939) LL.R, 18 Pat. 234. (2) (1926) LL.R. 4 Ran. 72. 
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the complainant and his wife on the 8th September 
1939 (exhibits 1 and 2). The accused showed him 
the cash memorandum for the sale by him to Jeewan 
Lal (exhibit 3), where it is shown that the articles were 
sold in April 1940 for Rs. 1,256-9, and that after 
adjusting the principal and interest due, a surplus of 
Rs. 113-1 was credited to the complainant’s account, 

The accused’s defence is, of course, that when 
interest was heavily in arrears he sent notices to the. 
complainant and his wife and eventually sold the 
property as he had aright to do so: he credited the 
surplus to the complainantand his wile in his books 
as he could not trace them. 

It is, of course, obvious on this evidence that the 
accused should never have been charged with commit- 
ting an offence. Itis evident that the accused did not 
tell the complainant and his wife that he had made a 
sub-pledge of the articles but told them that he had 
sold them. But in either case there is nothing to show 
that the accused had committed any offence. There is. 
nothing to show that he had dishonestly,—that is,'with 
the intention of causing wrongluJ gain to himself or 
wrongful loss to the complainant and his wife,— 
misappropriated the property. He had merely acted 
on his contracts with the complainant and his wife, 
and, whatever his rights, he must have believed in 
good faith that he was entitled to sell the property. It 
would be idle to put the accused further on his defance,, 
for all that he could more amply prove béyond what 
has already been admiticd by the prosecution in his 
favour, would be further prool of the sale to Jecwan 
Lal by adducing Jeewan Lal’s own evidence, 

For these reasons this application must be allowed 
and the proceedings quashed. The applicant will be 
acquitted on this charge under section 406, Penal 
Code. 
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of the Sessions Judge al Berhampur who hac convicted the 
appellant of the mnarder of one Kurree Nota 


a and sentenced 
him to death. ‘fle accused, his wife, his wife’s brether, aud his 
clerk living at his house were charged with the murder before the 
Subdivisional Magistrate, Chatrapur, in May and June, 1937. 
After hearing the evidence the examining magistrate discharged 
all the accused holding that there was ne sufficient evidence to 
support the charge. Thereupon the Sessions Judge, Berhampur, 
exercising his pow sr the Code cf Criminal Procedure, 
called upow the accused te show cause why they should not be 
committed for trial and in July, 1947, ordered the present accused 
and his wife to be committed te the Court of Sessions to stand 
their trial for offences under sections of the Indian Penal Code 
4120B (conspiring tc murder), 302 (murder) and 201 (causing 
evidence of an offence to disappear). At the trial the Sessions 
Fudge acquitted the appellant’s wife of all the charges but convicted 
the appellant of murdez and sentenced him io death. The appoay 
is based upon the admission of certain evidence said to be made 
inadmissible hy provisions of the Code of Criminal Procedure 2 
the Evidence Avi : as! is ferther mathitained upon the conte 
that whether ihe disputed evid : admitted or not 
certainly if if ought to have been rejected there is no evidence 
sufficient to support this conviction. 

On Tuesday, March 23, 1937, af about aoon the body of th 
deceased wna was found in a stecl trunk in a third class comp 
ment al Puri the lenminug of a ch line on the Bengal Na: 
Railway, where the trank had been left unclaimed. .The bod 
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before identification hui eveutuatiy the body of the decease: 
identified by his wid He was a man of abou! 40 and had 
married about 22 years. He had been a peon in the serv 
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the Dewan of Pithapur one’of whose daughters was the wife of 
the accused. It was suggested by the prosecution that before her 
marriage and about 19 years before the events in question the wife 
of the accused then a girl of about 13 had had an intrigue with the 
deceased. Four letters were procuced by the deceased's widow 
purporting to be signed by the girl bearing date 1918 supporting 
this suggestion. The judge was not satished wiih the evidence of 
hand-wviting : there was no other evidence worth considering in 
support: and this suggested motive must be definitely rejected. 
The fact however remains that the deceased was in possession of 
these four documents purporting to be signed by the wife of the 
accused. About 1919 the accused and his wife were married. 
They went to live at Berhampur about 250 miles from Pithapur- 
About 1933 they returned to Pithapur where they appear to have 
stayed with her father- They scem at that time to have been in 
need of money: and during 1936 the aceused’s wife borrowed 
from the deceased man at various times and in relatively small 
sums an amount of 3,000 rupees at interest at the rate of 18 per cent 
per annum. About 50 letters and notes proving these transactions 
signed by the accused’s wife were found in the deceased man’s 
house at Pithapur after his death. On Saturday, March 20, 1937, 
the deceased man received a letter the contents of which were not 
accurately proved but it was reasonably clear that it invited him to 
come that day or next day to Berhampur. It was unsigned. 
The widow said that on that day her husband showed her a letter 
and said that he was going to Berhampur as the appellant’s wife 
had written to him and told him to go and receive payment of his 
due. The evidence was objected to: it was admitted as falling 
under the provisions of section 32 (1) of the Indian Evidence Act. 
The admission of this evidence is one of the grounds of the appeal, 
and will be discussed later. The deceased left his house on 
Sunday, March 2isi, in time to catch the train for Berhampur. 
On Tuesday, March 23rd, his body was found in the train at 
Puri as already stated. 

Police suspicion docs not appear to have been directed 
against the accused and his household until April 4th on which 


* date the police visited the house, examined the inhabitants and 


obtained a statement from the accused the admissibility of which 
is one of the principal grounds of the appeal. They searched the 
premises as is said for incriminating documents only, and in the 
afternoon arrested the four persons already mentioned. In 
addition to evidence of the facts above stated the prosecution 
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Lthe evidence of two employees in a shop al Berhampur 
where treks were made and sold who gave evidence that on 
Monday, March 2nd, m the afternoon the dhobie or washerman 
ob ihe accused called at the shop and ordered u trunk; that a 
hen fo the accused’s bouse and shown te hin and his 
wie. Tp wap reiccted as being too large, and a saailer one of the 
size of (he frunk in question was then delivered to the dhobied at 
the shop ante took mw away. The transaction was entercd in 
the rome diay boot cud othe ftir capy book of the shop as of the 
diy di quesdian ¢ tol though the teial judge thought that the eatery 
had been dihtperee! with of 
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3 as to insert the height of the wank the 
tend judye and tic Tigh Court both of whom inspected the 
entices were fed that they genuinely esfablished Lhe sale 
ow thet day. The witnesses ider the 
teunk in whieh th. bedly was found as being Whe teak of their 
neauaectare which was sold in the ciremuntie es shied oF 
(he Mauday afvesenci The dhobie wes 
the purehase of a Crank after the rejection figs 
the test one brought fem Che shop. Tic née plroedl the 
date as being an a Saturday. “Phe jud ix evillence 
was unreliable and said that be ignored it. Be however found 
the sale of the particular bunk was proved to hive taken place as 
stated by the wilnesses on Monday, March 22nd. The prosecu- 
tion then songht to prove that the accused took the trunk to 
the train in which it was found on Tuesday, March 23rd. 
Evidence was given by a jetka driver whe nea the 
accused that carly in the morning some fe months before 
ihe trial Uke acewsed lad cometo his hens aecd sric te winited 
a jetkia ; Ul he dvove to the accused's hese 
was like the founk in question was loaded on 
drove the accused with the trunk to the 
trunk was unloaded aud taken into the station 
wis corrohorated by a man who ran alongside the je’ 
charge of the horse which was fresh. The de relied stro: 
ou statements made by both these witnesses on cross-examination 
that they remembered that the occasion was a Saturday 
sil was a shandy (fair) day at Berka Both couris 
acecpled the evidence as relating to the cacria¢e of this 
on the 23rd. They thought that the difference as te date 
wis an inaccuracy due to a bona fide mistake. A witness of 
repule spoke to seeing the‘accused at the station on the morning 
of March 23rd when the train on which the trank was found 
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arvived. He could not say that he saw the accused enter the 
train. Whenthe accused was examined by the police at his 
house on April 4th it is alleged that he made the statement which. 
the defence sought io have rejected and which must be further 
discussed. The alleged staterzent was that the deceased had 
come to his house on the evening of March 2ist, slept in one of 
the outhouse rooms for the night and left on the evening of the- 
22nd by the passenger train. That onthe morning of March 23rd 
the accused went to the station with Gangulu (the jetka driver): 
in his jetka, and went off by the passenger train to Chatrapur on. 
some private business with one Dethi Chiranjicirao. Hearing in 
the Chattrapur station that this man was away he returned by the- 
Vizagapatam passenger train as far as Jagannadhpur whence he 
went to Narendrapur to see one Juria Naiko. He too was absent 
so the accused returned to Berhampur by jetka. This statement 
was Obviously important for itadmitted that the murdered man. 
artived at the accused’s house on the 21st. Both courts admitted. 
it. Their Lordships are of opinion that it should have been. 
rejected for reasons that will be given later. The accused and the: 
other three members of his household were arrested on the 4th,. 
and the house remained unoccupied. On the 7th a further search 
of the premises was made by the police, and a bundle of rags 
which apparently had been washed but contained blood-stains. 
was found buried at a depth of about 18 inches in the compound.. 
Some rags also bloodstained but still damp were found in a box: 
in the bathroom. ‘The trial judge accepted this evidence : om 
appeal both of the judges thought. that the articles found were: 
noi on the premises when the police. searched onthe 4th :. 
Me. Justice Manohar Lall thought that the discovery was made: 
under highly suspicious circumstances and that no inference 
should be drawn against the accused in respect of it. In 
this state of the case their Lordships think that it would. 
be unsafe to rely upon the discoveries on April 7th. Belore the 
examining magistrate the accused’s statement was that he 
was not guilty. He had come to Berhampur on March 17 in 
connection with a lawsuit of which he gave some particulars.. 
He neither purchased the trunk through the washerman nor 
did he take it to any place in any jetka. The deceased never 
came to his house at any time in March last. He did not know 
the deceased. At the trial be said that the statement he had 
made in the lower court was correct. When asked by the 
judge whether he could suggest any reason why so many 
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transaction "is a phrase no doubt that conveys some limitations. 
i is not as broad asthe analogous use in “ circumstantial 
evidence * which includes evidence of all ‘relevant facts. It 
is on the other hand narrower than “ res gestae.” Circumstances 
must have some proximate relation to the actual occurrence: 
though as for instance in a case of prolonged poisoning they 
may be related to dates at a considerable distance from the date 
of the actual fatal dose. 

It will be observed that “the circumstances” are of the 
transaction which resulted in the death of the declarant. It is 
not necessary that there should be a known transaction other 
than that the death of the declarant has ultimately been caused, 
for the condition of the admissibility, of the evidence is that 
“the cause of (the declarant’s) death comes into question.” 
In the present case the cause of the deceasecl’s death comes into 
question. The transaction is one in which the deceased was 
murdered on 2ist March or 22nd March: and his body was 
found ina trunk proved to be bought on behalf of the accused. 
The siatement made by the deceased on 20th or 21st March that 
he was setting out to the place where the accusecl lived, and to 
meet a person, the wife of the accused, who lived in the accused's 
house, appears clearly to be a statement as to some of the circum- 
stances of transaction which resulted in his death. The statement: 
was rightly admitted. - 

It is now necessary to discuss the question whether tie alleged 
statement of the accused to the police before arrest was protected 
by section 162 of the Code of Criminal Procedure which provides 
(sub-section 1) : 

“No statement made by any person to a police officer in 
the course of an investigation under this Chapter shall, 
if reduced into writing, be signed by the person making 
it: nor shall any such statement or any record thereof 
whether in a police diary or otherwise, or any part of 
such slatement or record, be used for any purpose 
(save as hereinafter provided) at any inquiry or trial 
in respect of any offence under investigation at the: 
time when such statement was made.” 

Thistsection which in its amended form was substituted for 
the original section by section 34 of the Code of Criminal 
Procedure Amendnient Act, 1923, has,been the subject of 
repeated decisions in the High Courts of India and has given 
rise toa distinct cleavage of opinion. The majority of the High: 
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of the High Court of Biadras rejecting the 
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George Rinkin is: giving « tli consideration to all the reported 
deeisions : and they | cuine to the conclusion that th: words 
of the section lead te tie vonciusion that the statement is not 
admissible even whes: orule b; the person ultimately accused. 
The reference in the seciien to “ this chapter " is to the group 
ol sections beginning vath Chapion XPV forming Per Vo oof the 
Code entited " fufaraal to the Police wei thei: peavers to 
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divestipaule cerfain ceinis. ee Code provecds ju section Hair) give 
power lo any police officer makiig an investigation hy ao order in 
wriling lo require (he attendauce before himself of per. whe 
appear to be acquaiuted with tie circumstances of the case. By 
seolion 161 any policeman making an investigation under the 
chapler nviy examin: orally any person supposed to be acquainted 
with the facts and circumstences of the case, and such person 
shall be bound to a uli questions put to him other than 
those the answer: tich may tend to incriminate him. Then 
follows the sectic estio which is drawn in the same general 
way. relating to “any person.” That the words in their 
ordinary meaning weuld include any person though he may 
thereafler be accused scems plain. Investigation into crime often 
ee the examination cf a number of persons none of whom 
r all of whom may be suspected at the time. The frst words 
of the section prohibiting the statement if recorded from being 
signed must apply to all the statements mace at the time and 
must therefore apply to a statement made by 2 ersor p 
not then even suspected but eventually acensed. * 
stutcment '? must therefore include such a case 
appear that if the statement is to be admitted at 
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by limiting the words “ used for any purpose ” by the addition of 
such words “ except as evidence for or against the person making 
it when accused of an offence.” If such ah exception were 
intended one would expect to find i expressed : and their Lord- 
ships cannot find sufficient grounds for so departing from the 
plain words used. If one had to guess at the intention of the 
Legislature in framing a section in the words used, one would 
suppose that they had in mind to encourage the free disclosure of 
information or to protect the person making the statement from a 
supposed unreliability of police testimony as to alleged statements 
or both. Inany case the reisons would apply as might be thought 
afortiori to an alleged statement made by a person ultimately 
accused. But in truth when the meaning of words is plain it is 
not the duty of the Courts to busy themselves with supposed 
intentions. 

“T have been long and deeply impressed with the wisdom 
of the rule, now I believe universally adopted, at least 
in the Courts of Law in Westminster Hall, that in 
construing wills and indeed status, and all written 
instruments, the grammatical and ordinary sense of the 
words is to be adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency 
with the rest of the instrument, in which case the 
grammatical and ordinary sense of the words may be 
modified, so as to avoid that absurdity and inconsist- 
ency, but no farther.” 

{Lord Wensleydale in Grey v. Pearson (1).] 

“My Lords, to quote from the language of Tindal C.J. 
when delivering the opinion of the judges in the 
Sussex Peerage Case, 11 CL. & F., at p. 143 (1844) 
‘The only rule for the construction of Acts of 
Parliament is thal they should be construed according 
to the intent of the Parliament which passed the Act. 
If the words of the statute are in themselves precise 
and unambiguous, tren no more can be necessary than 
to expound those words in their natural and ordinary 
sense. The words themselves alone do in such case 
best declare tne intention of the lawgiver. But if any 
doubt arises from the terms employed by the Legisla- 
ture, it has always been held a safe means of collect- 





{1} (1857) 6 H.L.C. 61, 106. 
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ingt Ute intention, to call in aid the ground and cause 
oi making the statute, and to have recourse to the 
preamble which according to Dyer C.J. [Stowell v. 
Lord Seuch (Plowd., at p. 369) (1562)] is a key to open 
the minds of the makers of the Act, and the mischiefs 
Fe which they ave intended to redress.’” 
[Lord Bushbury b.C. ia Commissioners for Special Purposes of 
Javome-tav y. Pensel ().] 
Ih (his case (he words themselves declare the intention of the 
Lepislature, Hf therefore appears inadmissible to consider the 
advantages or aisadvantages of applying the plain meaning 
“whether inthe imflerest of the prosecution or the accused. It 
would appear ttl one of the difficulties that has been felt in 
some of ic Courls in Indiain giving the words their natural 
construction has been the supposed effect on sections 25, 26 and 
27 of the Indian Evidence Act, 1872, Section 25 provides that 
no confession made low police officer shall be proved against an 
aceused. Section 26,-—-No confession made by any person whilst 
he isin the enstedy of a potice officer shall be proved as agiinst 
such person, Seclion 27 is a proviso thal when any fact is 
discovered fa cansequence of information received from a person 
accused of any ollence whilst in the custody’ of a police officer so 
mach of such information whelher it amounts to a confession or 
not may be proved. Lis said that to give section 162 of the 
Cody the construction contended for would be to repeal 
section 27 of the Evidence Act for a statement giving 
rise to a discovery could not then be proved. It is obvious 
that the two seclious can in some circumstinces stand 
fogether, Section 162 is  conlined to statements made 
to a police officer in course of an investigation. Section 25 
covers a confession made to a police officer before any 
investigation has begun or otherwise not in the course of an 
dnvesligation. Section 27 seems to be intended to be a proviso 
to section 26 which includes any statement made by a person 
whilst in custody of the police and appears to apply to such 
statements lo whomsoever made, ¢e.g., to a fellow prisoner, a 
doctor or a visitor. Such statements are not covered by 
section 162. Whether to give to section 162 the plain meining 
of the words is to leave the statement still inadmissible even 
though a discovery of fact is made such as is contemplated 
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by section 27 it does not seem necessary to decide. In the 
present case the declarant was not in the custody of the police, 
and no alleged discovery was made in con$equence of his 
statement. The words of section 162 are in their Lordships’ view 
plainly wide encugh to exclude any confession made to a police 
officer in course of investigation, whether a discovery is made or 
not. They may therefore pro tanto repeal the provisions of the 
section which wculd otherwise apply. If they do not presumably 
it would be on the ground that section 27 of the Evidence Act is 
a “special law” within the meaning of section 1 (2) of the 
Code of Criminal Procedure, and that section 162 is not a 
specific provision to the contrary. Their Lordships express no 
opinion on this topic for whatever be the right view it is necessary 
to give to section 162 the full meaning indicated. It only remains 
to add that any difficultics to which either the prosecution or the 
defence may be exposed by the construction now placed on section 
162 can in nearly every case be avoided by securing that 
statements and confessions are recorded under section 164. In 
view of their Lordships’ decision that the alleged statement was 
inadmissible by reason of section 162, the appellant’s contention 
that it was inadmissible as a confession under section 25 of 
the Evidence Act becomes unnecessary, As the point was 
argued however and as there seems to have been some 
discussion in the Indian Courts on the matter it may be useful 
to state that in their Lordships’ view no statement that contains 
self-exculpatory matter can amount to a confession, if the 
exculpatory statement is of some fact which if true would negative 
the offence alleged to be confessed. Moreover a confession must 
either admit in terms the offence, or at any rate substantially alf 
the facts which constitute the offence. An admission of a 
gravely incriminating fact, even a conclusively incriminating fact 
is not of itself a confession .g., an admission that the accused is 
the owner of and was in recent possession of the knife or revolver 
which caused a death with no explanation of any, other man's 
possession. Some confusion appears to have been caused by the 
definition of confession in Article 22 of Stephen’s “ Digest of the 
Law of evidence” which defines a confession as an admission 
made at any time by a person charged with a crime stating or 
suggesting the inference that the committed that crime. | If the 
surrounding articles are examined it will be apparent that the 
learned author after dealing with admissions generally is applying 
himself to admissions in criminal cases, and for this purpose 
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defines coulessiang su as to cover all such admissions, in order to 
fiave a peneral lerm for use in the three following aviicles, 
conlession secured by inducement, made upon oath, made under 
a peomise ol secrecy. The definition is not contained in the 
tevideuve Act, 1872: anc in that Act it would not be consistent 
with Whe natural use of language to construe confession as a state- 
tent by an ascused “* suggesting the inference that he committed ” 
the crime, 

‘The shucment of the accused has now been held to have been 
weatyly admitted. What cllect should that have on the appeal ? 
Mr, Pritt, fer the appellant, forcibly argued that the trial judge 
relicd on the stalement as sufficient evidence in itself to show that 
the cleceased man arrived at the accused’s house on the night of 
2¥sl March ; and that when that evidence failed there was not 
sufficient evidence to support a conviction for murder. Their 
Lordships cannot take that view. For this purpose they will be 
content to abide by the rale governing the Patna High Court 
expressed in section 537 of the Code of Criminal Procedure : 

“No findingy sentence or order passed by a Court of compet- 
oul jurisdiction shall be reversed . .  . on appeal 
6 oe. OH ACCOUNL Of ANY error in the judgment or 
-other proceedings during trial... unless such 
evror has in fact occasioned a failure of justice.” 

They will for this case adopt this rule though it probably is 
wider Uhan the rules which this Board has laid down for the 
exercise of their powers in dealing with criminal appeals. It will 
be observed that the sole effect of the disputed statement was to 
supply the prosecution with evidence of the material fact that the 
deceased reached the accused's house at the critical time. But 
thoagh this evidence be rejected there is other evidence of 
overwhelining strength lo the same effect. It must be taken to 
have been proved that a (rank was bought by order of the accused 
and taken to Unis house ‘on the afternoon of 22nd March. At 
about 6 asm, on 23rd March that trunk containing the body of the 
deceased was placed on the train at the station of Berhampur 
having been conveyed there in a vehicle ordered by the accused 
in which he and the trunk travelled to the station. The deceased 
had on the day before set out from his house for the express. 
purpose of visiling the accused’s house. 

In these circumstances there is ample evidence of the presence 
of the deceased at the accused’s house ; the fact which alone the 
statement sought to ‘establish. Faced with - this difficulty 
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Mr. Pritt sought to establish that in no case whether the statement 
be rejected or admitted was there sufficient evidence of his 
client’s guilt. The facts were consistent, he said, with the 
accused being mercly an accessory after the fact to a murder to 
which he was no party. Theu Lordships are unable to say that 
there was nol ample evidence upon which the judge of fact could 
probably convict of murder. The accuscal man was found to have 
been in possession of a trunk in which was the mutilated body of 
aman murdered: a trunk which he purchased a little more 
than 12 hours before the trunk was placed in the train. He gave 
no explanation : and contented himself with a denial that he 
knew the man, or that the man had visited his house, or that he* 
had seen the trunk. All these statements were untrue. In these 
circumstances it is impossible to say thal the procecilings which 
ended with a conviction for murder resulied ina Lillure of justice. 
For these reasons the appeal should be dismissed and their 
Lordships will humbly advise His Majesty accordingly. 











1941] RANGOON LAW REPORTS. 


CRIMINAL REVISION. 


Before Mr. Iustice Mosely. 


THE KING v.+TUN MAUNG.* 


Youn Offemicrs Ages-clyie when first brought te Conrl—tnuquiry as to age 
Medual emer and repert—Juveniles under 16—~Young Offenders Ad, 
asd Ld 

the finding by the Court as to the age of a young offender is the age of 
such porsou when he is first brought before the Court, and not the age at the 
alata of sentence er conviction, 





The inquiry as to age must, usually at all events, include a medical examina- 
tion and the doctor will testify to what appears to him te be the age of the 
accused al the lime he examines him. Such inquiry and finding must 
necessarily be made at the very commencement of the proceedings in the case 
of juveniles under 16 because of the provisions of s. 4 of the Young Offenders 
Act, 

Kiagetonperor vv dit Htwe, UL R, 14 Ran, 119; King-Emperor v. Nga Bala, 
Lt 14 Ran. 327; KiasEmperer ve Shwe Bein, LL. 12 Ran. 349, 
mentioned, 





* 


Mosgry, J.—The respondent, Tun Maung, whose 
age was found by the Magistrate to be just over 16, was 
found guilty of an offence under section 457, part two, 
read with section 75, of the Penal Code, and it was 
ordered that he be sent to the Borstal School for two 
years under section 25 (Z) of the (Young Offenders) Act. 


The case has been called for in revision by this: 


Court of its own motion. Paragraph 795 of the Burma 
Courts Manual (Circular 27) points out that Courts 
should ordinarily sentence a young offender to the 
Borstal School for at least four years. The respondent 
has been called upon to show cause against enhance- 
ment. His plea is that he was not guilty of the offence, 
but his guilt was amply proved. 

The questions that arise in this case are as to the 
age of the offender, and the school to which he should 





* Criminal Revision No, 338A of 1941 from the order of the 3rd Add. Spl. 
Power Magistrate of Bassein in Cr. Trial No. 31 of 1941. 
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be sent,—the Senior Training School or the Borstal 
School,—and for what period. 

The respondent gave his age as 15 in his examina- 
tion at the trial. The Magistrate called for a medical 
report from the Civil Surgeon, which, according to the 
diary of the 24th March 1941, said that the respondent’s 
age was betwecn 16 and 18. That report is not on 
the record. ‘The doctor should have been examined as 
a witness. On receipt of that report the Magistrate, 
re-examined the accused, who said that he was born on 
Thursday the 12th Jagan of Tabaung 1287, which 
corresponds to the 5th March 1925. The Magistrate 
accepted this, as the days corresponded. 

In his judgment dated the 26th March 1941 the 
Magistrate said that as the accused was born on the 
Sth March 1925 he was now just over 16, and il was 
therefore ordered that he be sent to the Borstal 
School. 

The proceedings were instituted on the 19th 
February 1941. Section 14 of the Act says that, when 
any person is brought before any Court empowered 
under this part (part two), in circumstances indicating 
that, by reason of his age, he should be dealt with by 
such Court under this part, the Court shall, after 
making such inquiry as it may deem sufficient, record 
a finding as to the age of such person; and such 
finding shall be final. 

The inquiry must, usually at all events, include a 
medical examination, and the doctor will testify to what 
appears to him to be the age of the accused at the time 
he examines him. The finding should be a finding as 
to the age of the person at the time when he is first 
brought before the Court. It is this finding that is 
to be final. 

Such ingniry and finding must necessarily be 
made at the very commencement of the proceedings 
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in the case of juveniles under 16 because of the 
provisions of section 4 of the Act (part one), which 
confers a special jurisdiction in their case. Section 4 
lays down that any offence, other than one 
punishable with death or transportation for life, com- 
mitted by any person who at the date when he appears 
or is brought before the Court is under the age of 16 
years, may be tried by any Magistrate empowered (see 
section 10} to exercise the powers conferred by part 
two of the Act. 

Section 15, following immediately on section 14, 
directs that no person under 16 shall be sentenced to 
death or transportation for life. A person under 16 
means a person who has not attained the age of 16 
{section 2 (a)]. It seems clear on the ordinary rules of 
construction that the age that is considered is the age 
as to which the Court has already recorded a finding,— 
that is the age of the accused at the time when he was 
brought before the Court. 

It might have been expected, especially in the case 
of such serious offences as are punishable with death 
or transportation, that the age at which the crime was 
committed would have been looked to to ascertain the 
degree of criminality of the act and the responsibility 
of the offender. But this is clearly not so. 

Section 15 (2) and section 16 enact that, if any 
person under 16 is convicted by any Court empowered 
under part two of certain offences, he may be punished 
or otherwise dealt with in certain specified ways. The 
gaine language “any person under 16” or “ under 14” 
is used in the following sections of the Act. 

It appears to me that in all these sections the age 
which is to be considered in passing orders is the age 
found by the Court under section 14, and not the age at 
the date of sentence or conviction, for, as already said, 
the Court has only jurisdiction to try such persons by 
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reason of its finding as to their age on being brought. 
before the Court. It was evidently not contemplated. 
that any considerable delay would ensue in such cases, 
nor is it likely in practice that any material delay would 
ensue so as to affect the minimum period of detention, 
—iwo years, In cases committed to sessions it is the 
Sessions Judge who makes the inquiry (sections 10 
and 14). 

Section 24 provides for sending “ persons under 16” 
to a Training School for a period of not less than two 
years. It has been laid down by paragraph 795 (a) of 
the Burma Courts Manual (Circular 31) that the period: 
of detention should ordinarily not be less than three 
years. 

Section 25 (1) says that in any trial against any 
person between 16 and 19, where a sentence of 
imprisonment would ordinarily be passed, the Court: 
may, instead of passing such sentence, direct that such 
person be sent to a Borstal School fora period of not. 
less than two years, and not extending beyond the age of 
23. It has been laid down by paragraph 795 of the 
Burma Courts Manual (Circular 27) that the period of 
detention should ordinarily be for at least four years. 
Here inquiry and a finding as toage will be made when 
circumstances indicate the necessity of dealing with the 
accused under the Act. Buthere too, if the Magistrate 
looks at the age given by the accused to the police, this 
will usually have to be done atthe commencement of 
the proceedings. 

It would, of course, be reasonable for the Court: 
when determining the school to which to send an. 
offender to be guided by his age at the time of passing 
sentence, but I do not consider that that is what is laid 
down by the Act. . The words “ undér 16” in section 24 
and the words “ between 16and 1°” in section 25 refer 
to the age already found by the Court. 
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Vix guestou bas not before been directly considered 
by Ue. Court. in Riag-Eniberor v. Shwe Bein (i), it 
War retiilod that the accased was only 18 at the time 

Hed the offence. But that remark was 
vil) inwtenid and descriptive. In King-Emperor v. 
l in King-Euiperor v. Nga Bala (3) 
‘3 of the Sessions Judge 
tishiale in those cases as io the age of the 
“fhe time cl conviction. But there, again, 
the fro? was not it 
ls ihe present case what is finalin the Magistrate’s 
order is the date of birth of the accused. The 
Magistraic’s fi:ding therefore is that the accused was 
under Po wher he was first brought before the Cour, 
and Uo Ris k that the accused was af 
the tine of © over 16 ia merely a deduction 
from Jus previous finding. 

“Che previous convictions of the accused could not 
have effect under section 75 of the Penal Code as he 
was nol lhen sentenced to imprisonment, vide section 1 
of the Act. : ; . 

The Magistrate's order sentencing the accused to the 
Borstal School fer two years under section 254. (1) of 
the Act will be sel asicc, and in licw thereof there will 
bean order under section 24 of the Act directing that 
the ace be sent te the Senior Training School at 
Thayctai x’¢ a period not extending beyond the age 
of 18. poinicd owt in Nga Bela’s case (3}, the 
il be 18 years of age until he reaches his 
, aud i¢ will be directed that he be 
the Senior Training School until the 41h 
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suit—Sufficient cause for dclay—Code of Civil Procedure, s. 146 
and QO.22. When a deceased plaintiff or appellant leaves an heir 
who Can, if he chooses, apply to be brought on the record as legal 
representative of the deceased plaintiff or appellant but neglects to 
be brought on the record io prosecute the case, the person 
obfaining grant of letters of administration to the estate after the 
abatement of the suit or appeal 3s entitled to apply for the setting 
aside oi the abatement of the suit or appeal on showing sufficient 
cause for not making the application earlier. Maung Ba Thaw v. 
Ma Saw May,[(1941} Ran. 366, affirmed. Per MoseLy, J.—S.146 
of the Code of Civil Procedure does not override the provisions 
of O, 22 of the Code. 
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ABORTIVE MORTGAGE. SUIT FOR POSSESSION ... 





ABSENCE OF COMPLAINANT. CONTINUANCE OF TRIAL 


FEW VOTERS. ELECTION oF FAD OF KYAUNG-DAIK 
VAMILY. PROVIDENT Fuxp. Gir to ASSOCIATION 
! OF PROCESS OF COURT. CRIMINAL REVISION 





ACCUSED, RIGHT OF, TO INSVECTION AND COPIES OF POLICE-OFFICER'S 
Revorr ase — wee we wie 


ACCUSED, STATEMENT ‘TO POLICE DURING INVESTIGATION 
ACQUISITION OF FAMILY PROPHETY, ORASA SON 





ACQUITTAL, INSANITY OF ACCUSED ... or a ane 
ACT ACCIDENTAL OR INTENTIONAL, OF SAME SPECIFIC KIND ae 
ACYS CUNSTITUTING SAME TRANSACTION oe on one 
ACT WIURIOUS To SUITORS, Court's puTyY ... a Cats 
Action, Surr, JUpGMENT, Dicrev, Orprk .. ong: a9 
Acts : 


Sce Burma Acr 1 or 1936, 
Burma Act XVIII or 1939, 
Burma LAND AND REVENUE ACT, 
BURMA MUNICIPAL ACT, 
Crry oF RaNGoos MuNICIPAL AcT. 
Cun Hitts Recuration, 1896. 
Cin Hitts (AMENDMENT) REGULATION, 1937. 
Cops or Civ. PROCEDURE. 
Cope or CRIMINAL PROCEDURE, 
CoDE OF CRIMINAL PROCEDURE (AMENDMENTI ACT. 
CoxTRact ACT, 
Court Frrs Act. 
DEFENCE OF BURMA ACT. 
EVIDENCE ACT. 
GENERAL CLASES AcT, BURMA. 
GovVERNMENT OF BURMA ACT. 
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6 L.A. 84, followed. 
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O. 21,1%.2; 0.23, %.3--hacculion of adjusted decrees--Technical 
defects—Teris forming consideration of adjustment of snit— 
Embodiment of terms in decrec. A mortgage ‘suit does not come 
to an end until the morlgaged property has been duly sold and 
the sale proceeds deall with, or, if therc is a right to a personal 
decree under O. 34, r. 6 of the Code of Civil Procedure, cntil that 
personal decrec has been passed. Therefore any agreement of 
compromise relating to the whol of the subject-matter of the suit 
which is cniered into by the parties before the conclusion of the 
proceedings in a mortgage suit is an adjustment cf the suit which 
falls to be dealt wilh under ©. 23,r. 3 of the Code and not under 
Palaniappu Chetlyarey. Narayanan Chettiar, LL-R. 
(FB, referred to. Objections to the execution of the 
adjusted decrees on the ground that the applications for execution 
are defective is an objection Lo a technical defect, which can be 
remedied at any time, and affords no proper ground for refusing 
to execute these decrees. Kendall vy. Hamilton, 4 Ap. Ca. 504 ; 
Ma Shwe Mya v. Maung Mo Huaung, (1921-22) 4 U.B.R. 30, 
referred to. Under ©, 23, r. 3, all terms which form the 
consideration for the adjustment of the matters in dispute, 
whether they form the subject matter of the suit or not, become 
related to the suit and can be embodied in the decree, 
AKACTAL. Chettyar vy. AK.R.M.M.K. Chetlyar Fitm, 
LL.R. 14 Ran. 766; G.C. Pal v. D.N. Pal, L.L.R. 35 Cal. 837 ; 
Natesa Chetti v. Vengu Nachiar, 1.L.R. 33 Mad, 102; S. P. Singh 
v. Reza, 62 1.A,196, referred io. Mullick v. Mullick, 64 1A. 302, 
distinguished. 
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ADMINISTRATION BOND — Surety’s liabilily — Fresh security — 
Maladministration—No release of surety—Suretyship uot a 
continuing guaraitee—Just cause for revocation of graint— 
Succession Act, ss. 263, 264, 291—Contract Act, s.130. The Court 
has power to require fresh security where the existing security 
fails, or revoke a grant where such fresh security is not given ; 
but the Court has no power to cancela surety bond and release 
the surety from liability for future transactions ou the ground of 
maladministration by the administrator of a deceased person's 
estate. $.130 of the Contract Act does not apply to contracts of 
suretyship on administration bonds. Ma Myo Zin v. Ma Pwa, 
4 UB.R. (1921-22) 22 ; Maung Ba Oh v. Ma Pwa, 10 BLT. 237, 
approved. Bai Somi v. Cliokshi, LL.R. 19 Bom, 245; Chetty 
Subreyav. Ragammall LR, 18 Mad. 161; Mahomed Ali v. 
Howeson Bros, 30 C.W.N. 266 (P.C.1; Nani Lal Das, In the 
goods of {1939]2 Cal. i ; Nortow Knight, In the matter of, UL.R. 
33 Mad. 373 ; Stark, li the goods of, {1865} 1 P. & D. 76, referred 
to. Burgess v, Eve, 13 Eq. 450 ; National Guarantee Association 
v. Banerji, LL. 54 All. 293, distinguished. R. Biswas v. Bakshi, 
A.LR. (1925) Cal, 158, menlioned. Raj Narain Mookenjee v. Ful 
Kumari Debi, LL.R. 29 Cal. 68, dissented from. S$. 263 of the 
Succession Act is exhaustive of the cases in which just cause shall 
be deemed to exist for the revocation or annulment of the grant 
of letters Of administration. A. P.Chatierjec v. K. Chatterjee, 
LL.R. 24 Cal. 95 ; B.G. Tilak v. Sakwarbai, 1.L.R. 26 Bom. 792 ; 
S.N: Pramanik v. AL. Chandhturi, UL.R. 47 Cal. 115, referred to. 
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AGKHUAUNT AGUNSE PUBLIC POLICY—Cemponndable offer 
compoundatly wilh leave of Court~Agreemenut to wil 
prosccution—.lgreement with accused or with third party interesicd 
marcused—Validily of agreement-—Coutracl Act, s, 23, Ina case 
of & compounduble offence, or of an offence which may be com- 
pounded with the leave of the Court, an agreement arrived at 
between the complainant on the one hand and the accused or 
another person closcly inte-ested in the welfare of the accused on 
the other to withdraw the prosecution, is valid and not against 
public policy. Nabidad Khan v. Abdul Rahman, LL.R, 53 All. 
130, dissented from, K. Basu v. B. Bast, 1.1,.R.57 Cal. 1302 (P.C.); 
H. Williams v. J, Baylter, 1 W1.. 200, distinguished. 
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AMENDING Act, Orrence PRIOK ‘TO CONVICTION A} 


AVPHAL—d pporntment of recciver-— Order not against party appealing 
—Scisure of properly by receiver —A pplication for release of property 
~- Court's order not appealable—Suit for possession—Ranoval of a 
person from possession—A ppeal against order—Code of Civil 
Procedure, 0. 40, rr, 1 (a) aud (b) ; 0.43, 7-2 (3). Ia person is 
not a party against whom an order of appointment of a receiver is 
made, he has no right of appeal against the order of appointment. 
ff any property in his possession is scized by the receiver, he can 
apply to the Court for the release of the property. If the Court 
refvres to re the property, there is no appeal fram such an 
order, ‘The applicant's remedy is lo fle a suit for recovery of 
possession of the property he claims. An order of the Court for 
the removal of a person from the possession or custody of a 
property under O, 40, r.1 (4) of the Code of Civil Procedure is 
appealable, Hudson v. Morgan, 1-.L.R.36 Cal. 713, referred to. 
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APPEAL PROM DECREE OF SINGLE JUDGE OF H1GH Court er 
Appeal vo His Masysty iN CounciL—Petition agaiusi decree or 
order—Cerlified copies of decree or order and judgment essential 





— Copies of decree or order aud judgment filed after expity of 
limitation period—Itchoate petition—Appellate Side Rules, HL., 
Rule 5. A pctition for leave to appeal to His Majesty in Council 
is an application for the purpose of calling a decree or order of 
this Court info question,and Rule 5 of the Appellate Side Rules of 
this Court requires that such an application shall be accompanied, 
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iter alia, by certified copics of the decree or order and the 
judgment cn which the decrec or order is founded. Without 
them the petition for leave is inchoate and if copies of the 
judgment and decree or order are filed after the period of 
limitation, the yetilion cannot be entertained. Banerjee v. 
Alagannua Achi, 1.U.R. 13 Ran. 762, followed. 
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APPEAL. Notice oF JUDGMENT. CoaslPUTATION OF TIME 


APPEAL, Revision. CoMPLAINY BY CIVIL CouRT rr ere ; 
APPFALABLE ORDER... ay owe ae ae 
APPELLATE CoUkt, CoMPLAINT BY oP hee sea 
APPELLATE PROCEEDINGS, VITIATED BY EXPUKCTION OF PASSAGES 
FROM JUDGMENT... sas ea a 
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APPLICATIONS RY Items. Copy oF Civil PROCEDURE, S. 141 5 
0.9, 4, 9 - Ps ae 
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ARREARS of Lanp REVENUE, CiviL CouRt’s JURISDICTION ens 
—————_ NAINTENANCE, IMPRISONMENT ~... Fe 

TAX, LOCAL AUTHORITY’s POWER - ry 
ARREST WITHOUT WARRANT BY SUBORDINATE POLICY OFFICER aus 
ARSON, CHARGE OF, PREVIOUS TRANSACTION, EVIDENCE oh 
AssatLT, ComMon Ixrenrios. Grievous Hurr. DzaTn ote 


ASSESSEE, INCOME-TAX, BANKING ACCOUNT, BANK's FAILURE, Loss... 
> BANKER, MONEY REMITTED FROM FOREIGN COUNTRY —.., 


ASSIGNMENT OF INTEREST IN PROPERTY IN SUIT OR APPEAL— 
Assignar’s right to prosecute suit or appeal—Assignce’s protection 
—Code of Civit Procedure, O. 22. r. 10. A plaintiff who has 
assigned his interest in the property in suif during the pendency of 
the suit or an appellant who has assigned his interest in the 
property being the subject-matter of the litigation, either during 
the period intervening between the passing of the decree and the. 
institution of an appeal, or during the pendency of the appeal, 
does not lose his right of further prosecuting the suit or the 
appeal, O. 22, r. 10 of the Code of Civil Procedure is a provision 
framed for the benefit of the assignee who may take advantage of 
itin the protection of his own interest, but itis nota punitive one 
to the detriment of the assiguor. Banke Behari Lal v. Dayal, 
A.LR. (1930) All. 380 ; Juté Lal Suh v, S. P. Salt, 1.L.R.15 Pat.607, 
referred to. Indemati v. Bublruti Singh, (1905) AW.N. 162; 
KC. Mikerji v. Pirblen Dayal, AJ. (1935) Lah. 119, dissented 
from. : 











Maune Ba Toaw v. Ma Saw May... ite ave 


ASSESSED VALUE OF BUILDINGS. Vata 





ASSOCIATION, LEAVING PROVIDENT Fuxp to... “ 
ATTACHMENT OF MOVEABLE PROPERTY—Preperly wherever found— 


Mlegality of order —Propérty in possession of third yarty—Prohibitors ” 


.order—Rangoon Small Cause Court—Recovery of Possession anc 
Distress Rules,r. 64—Place and possession of fieperty to be statea— 
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beg duster ly legal ailaclinent—Code af Civil Procedure, O. 21. 
An order of the Court of Small Causes, Rangoon, to altach the 
yroperty of the judgment debtor whether it is found in the 
parse mof the judgment debtor or of a third party and wher- 
tse tlis tend, though within the jurisdiction of the Court, is not 
rentemplited by the Code of Civil Procedure and is entirely 
Meal Property in the possession of third persons can only be 
Alitebed by puohibiters order, Under the Distress Rules of the 
Cone att apoticant sucking: to attach moveable property of the 
fiulpment debtor mest state whether the property is in the 
perrengion af (he wdgment debtor or not, and the place where it 
into be tomd, thew nliunst follow the applicglion. Resist- 
ance to ileal attachin: a oalience. C C Seuy. Oncen- 
farpors, TCAW.N. G05, referred lo. 
Waser PRAS Ves BAtLIE®, SMALL Causrs Court, RANGOON ..- 592 
AVIACUMEN( OF MOVRARLE PROPERTY, SUIT FOR COMPENSATION. 
Laseeatte ae aa sd ae oe 1 

AVLACIIME Nt OF NEGOTIABLE INSTKUMENT— rol biloiy order on drawee 
hank--Mauney nel Ute properly of the dcbter—Actual seizure of 
wastinment Code of Civil Procediucce, s. 60 0) 5 0.21, rr. 46, SI. 
Acheqae being a ucpotiable instrument, uuless and until the 
money in pald fo the payee, ihe amount of the cheque cannot be 
conaldercd to be hiv property. “The proper mode of attaching a 
evottiile instriment whilst it is in the bands of the judgment 
debloy ta ly avtaat seizare and not by issue of a prohibitory order 
onthe bank ow which Tis drawn, (Cis oniy moncy belonging to 
the judyment-deblor [ving ta a hank or a debt duc to him by the 
titsk Gail Gin be atiiehed by means of a prohibitory order on the 
hank, Anvdivemanta Aryan yo Mintaliae, UL. AG Mad, 415, 
referred lo, 

Rarievan ey, Tie Reserve Bank ov INprs oe ios 739 
ACHAT Yo CoMMT OFF ILLEGAL GRATMICATION ... aa 395 
ACTHORILY Lo MORTGAGE, - ONUS OF PROOK” ... +e oe 355 
AUTHORITY ok PLEADER, CONSENT SETTING ASIDE DISMISSAL ORDER 234 
AUTHORITY CF Spr vKEK OF [ots OF RECKESE NTATEVES “ SL 
(un APT OF INSOLVENT AND With, Renurrar ey an 268 
HANK, PRomigToRY OBER ON. TA WE pearrok see a 759 
BARKISTER, HOLUING ObT AS. MUNICIPAL ELECTION, COKRULTION ..- 638 
HEHAVIOUR OF PARTIES. EVIDENCE oF ADULTION tale ae 445 
Benihy INteRY, THRETENED \okTion, Divorck og aes 290 
Bons ripe cece of Kokua. PLAIN TUFE's RIGHT p=) vee 495, 512 
BREACH OF TRUST OF PARTNERSHIP PROPERTY, CRIMINAL LIABILITY" 

OF UAT . Be lad 7 2 be ge BAF 
BUILDINGS, PORTIONS OF, MUNICIPAL ASSFSSMENT we + 603 
BULLock tery, ILLEGAL GRATIFICATION... se lpee 395 
BURDEN OF ASSERTING IMPLIED REPEAL OF ACT 615 
Burma Act [or 1936. ,.. * 239 
—— Acr XVIII or 1939 roa . ; 334 
——— Conremurory Provinent Foxp Rovers, R. 5 (3) me, SEE 
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Burma LAND Axv Revexur Act, ss. 55,56 4. 68. ay 
w=—— Laws ACT, s. 13 i) (a) Ps sie aa fs, 285 
tame MUNICIPAL ACT, $, 11 (0 fe) ann ig)... as) se, 638 





Burmesk Bupputsr Law-—Cicar evidence of Keittima adoption —~ 
Subsequent gift of properly by uatrral father to adopted son— 
Description ef deuor aud donee as‘father and son—Adoption not 
acgatrved, Where the evidence is sufficient and clear that a 
person was the Keillinta adopted son of his adoptive parents, the 
meré fact that his natural father subsequently made a gift of some 
property to hin and in the deed of gift described himself and his 
donee as father afd son respectively, does not prove by itself that 
the adopted son had not scvered his natural family tie. He still 
remains the adopted son of his adoptive parents Maztiug Seik y. 
Ma Thet Pe, Sp, Civ. 2nd Appeal No, 135 of 1915, Ch, Ct. L.B., 


referred to. 
PG x 
M.R.M.M, CuEeTryan 4, MA NYUN fas or ARPS 





Law ~ fitter itaitccmChiatidven of first marriage 
Death of motite thoul issue of second marrjage—Joint properly, 
hnapazon or initcrited, of mother and step-father—Children's 
share-—Manulye, Book X,s.& The children of the frst marriage 
of their mother ae entitled, on the death of their mother without 
issue of her second marriage, lo 2 one-sixth share in the joint 
property, whether Jura pazox or inherited p'operty, of their mother 
and their step-father, There is a special provision in s,8 of 
Book X of the Manukye for the inherited letlel pica of the deceased 
parent, but there is no special provision for the inherited leffelpwa 
of the surviving parent, and, consequently, asa mater of 
construction, the inherited /eifetfva of the surviving parent is 
included in the general term “ property acquired during the 
coverture of his mother.” C.T.P.V. Chelly Firmv, Maung Tha 
Hlaing, 1.L.8.3 Ran, 322 (F.33.) 3 Ma Nyein Ev. Maung Maung, 
LL.R. 3 Ran. 549 (F.B.), referred to, 


U His Pee, MA HLA Kun a See = 440 


BuRMESE:) Bupanist Liw—Keittima adoption, pruef of—Public 
ceremony of ad. ption proved—Provf of subsequent publicily of 
relationship unnecessary—Adoptive parent's altempl to disinherit 
adopted child or such child’s child—Private giving and taking in 
adoption—Proof of subsequent publicity necessary—Establishameut 
of relatioushif—-Evidence of ptblic adoption scanty—Other 
evidence—Rumour or gossip as to adopiion—Opinions of pe:sous 
with special tneans uy knowledge—Beéhaviour of parties-—Treat- 
ment by others—Evidence Act, ss. 19, 32 (5},50. Where a formal 
ceremony of giving and taking in keiltima adoption is shown to 
have taken place in the presence of credible witnesses who were 
summoned in order to secure publicity and notoriety to theefactim 
of adoption, proof of adoption is complete. It is not open for an 
adoplive parent who repents of his choice to disinherit. a keittima 
aéopted child ; or when such a chill has died to defeat the claim 
to his estate of the natural child of the deceased adopted child, by 
unilateral action on his part, Where there is a formal giving and 
taking, if it be done privately, pxblicity must afterwards be given 
to the fact. But where the ceremony itself is public the fact of ils 
having been so ensures once and for alltime the degree of noto- 
riety requisite for the establishment of the relationship. fa Yawet 
v. Ma Me,5 L.B.R, 118,(P.C.)}; Maung Ba Pev. Maung Shwe Ba, 
LL.R.-6 Ran. 520 (P.C), followed. Ma Kyin Evin v. Maung Kyin 
Htaik, [1941] Ran. 783 ; Ma Nuv, U Nyua, 1... 12 Ran. 634 ; 


BURMESE Beppu’ 











GENERAL INDEX. EXViL 


CAGE 
Sek v. Ma fhii Pu, § BLT. 134, referredio. Evidence 
uf aicre rumour or gossip to the effect that an adoption has taken 
ace or that such and svch a person has no adopted child is not 
bic. The opinion of any onc who has spe ial means of 
knowledge as to the existence of the relationship of one person to 
another is a rclevant fact only when if that opinion is expressed 
hy conduct. Evidence may thercfore he given as to s:atements 
made by and the behaviour towards each other of the parties 
beiwecn whom the relationship is alleged to exist and as to the 
trcatment accorded fo them by others. Hf the evidence in 
support of a public adoption is scanty, or in other ways of 
doubtful value, the Court will consider the eflect of evidence 
ible under ss, 19, 32 and SO of the Evidence Act in order 
tin forming a conclusion as to the emstence of the 
ged relationship "Maung Maung v. Ma Scin Kyi, [1940] Ran. 
502, referred to 
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Burmese Buyoiuisr Law—Orasa, status of —Competency to undertake 
responsibilities of deccascd parent —Acquisition of family property 
—Readin and willingness to help—Limits of abslity—Joint 
hiving wilh surviving parent —nnuecessary, Competarce to 
undertake Ue responsibilities of the d<ceased 
of the tests of attainment of Orasa status Whi 
is Whal ittount of Jielp must be given, one must s¢ 
of dielp was asked for or might reasonably be required in a 
particuktr cit Ha son is ready and wiltag fo help in the . 
acquisition of family property though not required to do so, or if 
he vomplics with requests to do so within (he fimits of his ability 
and iu geod faith, Le has shown the degree of competence 
required, Kyrkiwood v. Manag Sin, 1L.R. 2 Ran. 695 (P.C); 
Ma Aye Vix Mu Mt Mi, 1.L.R. 7 Ran. 569 ; Ma Ula Uv. Maung 
Stree Vin, LEARY Ran. 376 | Maud Thein Maung v. Ma Kywe, 

iN rh 412 (E.B), discussed. Per Mya Bo. J.— 
orasa to qualify for his or fer special rights, 
joint living with the surviving parent and active assivtance in his 
or her dutics is not necessary under modern concitions. Per 
: he rule faid down by the'r Lo cstipsin Kirkwood v. 
that il is only necess rv for the eldest child to be 
competent to undertake the responsibilities of the deceared parent 
and not (hat ‘il is necessary for hin or her to help in the 
acquisition of the family property. Pes Bi U, J—From as:rvey 
ofthe Dhanmathals and the case law, it is clear tha: be'ping 
pare.ts in the acquisition of proper'ies is not one of the 
requi es for the status of an orasa child but what is essential 
is that the cidest born child should bé competent to shoulder 
the burdens and responsibilities of the parent of the same sex on 
the dea:h of the said parent and that o .¢ fourth share is given to 
the orasa child so that he or she, as the case may be, may be abie 
to discharge his or her special respunsibilities. 
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BeRMEse BuppHist Law—Suit by married weman fr divorce on 
ground of husband's crucity—Dismissal of suit for want of prose- 
cution—Sccond suit ty wife for declaration that marriage .s 
dissolved through desertiou—Res judicata—Civil Procedure Code, 
s. 41, Expl. IV; @.2, r. 2—Adultery ly wife—Reicution of 
hnapazon property by kesband—Mutual conseni—Suil by husband 
when necessary—Descriton, dissolving tic of marriage. The cause . 
of action in respect of which a married woman according to 





ERVili GENERAL INDEX. 


Buimese Buddhist law sues ber busband for a divorce on the 
ground of his cruclty-is distinct and different (rom the cause of 
action in respect of which the woman, no longer married, sues 
for a declaration that the marriage has ceased to subsist owing to 
desertion by one or the other party. Consequently ‘the ‘dismissal 
of the first suit for want of prosecution doés not operate as res 
judicata inthe seco:id suit. Moreover the subject matters are so 
dissimilar that their union in one and the same suit wouid lead fo 
confvsion, and the provisions of s. 11, Expl. IV of the Civil 
Procedure Code are not applicable in such acase. Gudappa 
v. Tirkappa, 1LAR.25 Bom. 189; Kumeswar v, Rutian Koger, 
LL.R: 20 Cal. 85 {P.C.), referred to. ©. 2, 1,2 of the Code is not 
directed to the inclusion in one and the-same action’ of différent 
catises of action even thotigh they arise from the same fransactions. 
Payatiai v. Pana Lana; 41 LA 142, referred to. According to 
Burinere Buddhist Jaw, a husband may condone his wife’s offence 
of adultery or may obtain her admission of guilt and the disso- 
lution of marriage may ‘then take place by mutual consent on the 
footing that the husband retains the Awapazon. property. But 
otherwise he cannot retain the properly on his own allegation of 
his wife's guilt, He must bring a suit for divorce and prove the 
guilt ina Court of law. If a separation ensues owing to the 
husband's desertion he has three years from the date’ of desertion 
to sue for 2 divorce and may prove the factum of adultery ; if the 
wife has deserted her husband he has but one year io sue. Affer 
the lapse of the period which diss yves the marriage tie the husband 
can no longer aver and prove adultery so as to forfeit the entire 
hnapazon property in any suit brought by bim or against him. 
Ma Dun Mai v. Maung San Tun, [1938] Ran. 299, referred to. 


U Sin 2. Ma Ma Lay re ae oe ie 
BURMESE BupDHsst Law. WILL BY CHINESE BUDDHIST oe 
Business, Loss ARISING OUT or. INCOME-rax aa ose 


BUSINESS OF MONEY LENDING IN SEVERAL PLACES. INCUME-TAX 
BUSINESS PRoFITs. “ NT PROFITS.” INGOME-TAX 








», SUCCESSION To, INCOME~TAX is 
CAUSE OF ACTION. WRONGFUL SEIZURE, DETERIORATION ane 
CAUSE OF DEATH, STATEMENT AS TO MAcIstRaTE’'s EVIDENCE , 
CERTIFICATE, INSOLVENCY DUE TO MISFORTUNE . oe sey 
CERTIFIED COPIES OF JUDGMENT AND DECREE ESSENTIAL FoR PRivy 
CouNcIL APPEAL .,. wae ee oes on 
CERTIORARI, ORDER ABSOLUTE. JUDGMENT. APPEAL... avy 


, PETITION FOR WRIT, NOT 4 SUIT ... 
CHAIN OF INTERVENING EVENTS. DEATH wae 
CHARGE NOT JUSTIFIABLE. INTERFERENCE IN RE 


CHARGES AND OFFENCES, JOINDER oF—Irregularilies in a chalge— 
Mlegality of irying plurality of offences—Three sets of offences 
inthe course of three transactions—Acts coustituting same transac- 
tion—Advance of money obtained by anisrepresentation—Further 
advauces on original misrepresentalion — One offence of cheating-— 
Penal Code, s. 415—Codz of Criminal Procedure, ss. 234, 239 (di, 
537. §.-537 of the Code of Criminal Procedure deals with mere 
errors and irregularities-in the charge, and not with illegalities 


SION 





PAGE 


391 
694 
694 
138 
599 


GENERAL INDEX. 


Cape ov Crvin ProcepurE, QO. 27 


Pemrerreereeterrimeioes OBA ROD 123) BD o 
etn » O21, RR. 63 (6), 63 tp (Pw 
re, O 22, R10 se os 







~ , O. 40, wie. £ (a) Anp (U} ; O. 43, RB. E (s} 

10 41,8 36 er 

yO AFR 5am wk om 
I? (ij, 249, 344, 435, 438, 437, 439 
32, 4&8, 489, 490 

Gr a 


on, gs. 102, 103 


Covk ov Crmunar PRocenun 






enti’ SE, ESA IGT ces os 


476, 470A, A766 




















47, 259 
+ 8, 202 = a $e 
288 234, 239 (ty 537 a diy 
++, 85. 234, 237, 423 (1) 1b) a6 
8 BOL) es vi & 
8. 388, 91 a6 aie 
a--—-, SS, 423 (dl), 469, 470, 471 o 
—, 88. 476, 476B err aye 
omen, $, 488 (3) ani (7) ae ee 
nee SHIA we Sa wee 
tem (AMENDHENT) ACIS SL 1 een 





Arresi wititou! warranl—Police Officer acting 
on His own initia Officer acting on order of superior officer.—- 
Writlen order necessary—Code of Criminal Procedure, ss. 54, 56. 
If a police officer is acting on his owe initiative, or independentiy 
in the course of his duty, and ot merely doing what his superior 
officer has told him to do, he may. by virtue of s.54 ofthe Code 
of Criminal Procedure, arrest withbul a warrant a person 
concerned ina cognizable offence ;-but if be is merely Going what 
his superior officer has told him to do, he raust, in orde: to justify 
an arresl, have an order in writing from such superior officer in 
accordance with the provisions of s. 56 of thal Code. Jfehatted 
Ismail v. King-Emperor, LLB. 13 Ran, 754, followed. Keshavala? 
v. Emperor, {1937] Bom. 127 ; Kishui Mandar v. King-Emperor, 
LLR. 5 Pat, 533; Ratna Miali y. King-Emferor, LLR 406 Mad. 
1028, dislinguished. 
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CoMBINED EFFECT oF INJURIES. DeaTH. CoMMON INTENTION a8 


CoMMISSION IN THE ARMY. OFFICE OF PROFIT on si 
COMMISSIONER OF MaGWE Division, HigH Courr in CHin HiLLs 
Common INTENTION. ASSAULT. Grievous HURT, DeaTH ons 
COMPETENCY OF ORASA SON eee. Be oe 
COMPLAINANT'S ABSENCE, DEATH, CONTINUANCE OF TRIAL oa 


COMPLAINT BY CouRT—Afpellate Court's powers—Withdrawal of 
complaint made by lower Court—Refisal of lower Court lo make 
complaint —Complaint by appellate Court itself—No power to direct 
lower Court to file complaini— Code of Crininal Procedure, ss. $76, 
476B. §. 476B of tle Code of Criminal Procedure empowers the 
appellate Court either to direct withdrawal of the complaint 
which has been made by the lower Court under s. 476, or to make 
a complaint itself which the lower Court has refused or omitted 
to make. The appellate Court has no jurisdiction to remand the 
case directing the Court of first instance to file a complaint, 
Af. A. Chowdhury y. J.C. Ray, 1.L.R.55 Cal. 1277, referred to. 


Babu RAMNIRANIJAN v. Mux Nara SINGH one ite 


COMPLAINT, FILING OR REFUSING TO FILE BY CIVIL CouRT—Appcal 
to civil Court—Revision by High Court tinder Code of Civil 
Proceduve—Civil Court sot a criminal Court by filing complaint 
—Code of Criminal Procedure, ss. 195, 476, 476A,476B. The 
combined effect of ss. 195, 476, 476A and 476B of the Code of 
Criminal Procedure is that where a civil Court decides to institute 
or withhold a prosecution the appeal is to the civil Court, and the 
tevision, if any, therefrom te the High Courtis also onthe civil 
side under s. 115 of the Code of Civil Procedure and not under 
s. 439 of the Code of Criminal Procedure. A civil Court does not 
become a criminal Court by filing a complaint or refusing to 
file 2 complaint under s. 476 of the Code of Criminal Procedure 
or dealing with an appeal therefrom. Abdul Haqv. Sheo Rant, 
LL.R.49 All. 536; Bhp Kunwar, In the matter of, LLR. 26 All, 
249 (F.B) , Emperor v, Har Prasad, LLR. 40 Cal. 477 5 Emperor 
v. Karri Venkauna, 36 LC. 483; Nasaruddin Khan v. Emperor, 
LL.R. 53 Cal. 827; Ruktu Singh v. King-Emperor, AJR. (1921) 
Pat.94; Salig Ram v. Ramji Lal, LL.R. 28 All. 554 (FB); 
Surendranath Maiti v. Chakrabarti, 1.L.R. 59 Cal. 68, followed. 
Valab Dasv. Maung Ba Than,1L.R. 1 Ran. 372, approved. 
Dhanpat Rai v. Balak Ram,\.U.R. 13 Lah, 342 (F.B), dissented 
from. Bishen Singh v. Am itasaria (1908) Pun. Rec.5 (Cr), 


distinguished. 

Daw Saw Kuin v. Ko SHwe Hear... = 
COMPOUNDING OFFENCE WITH LEAVE oF Court. ConTRACT ee 
COMPROMISE AND CONCLUSION OF MORTGAGE SUIT oo en 
COMPUTATION OF TIME. GENERAL CLAUSES ACT, s. 4 (2) aie 
CONDITIONS oF TENDERS To RANGOON MUNICIPAL CORPORATION oes 
CONDITIONS OF VALID CHARITABLE OR RELIGIOUS BEQUEST sae 
CONDITION PRECEDENT. COGNIZANCE OF OFFENCE. CONTROL OF 

PRICES ae oa avs 
— a. Crvit CouRT’S JURISDICTION. ARREARS 


_ OF TAX a os pe aus its 
CONDUCTORS, NOT IN CHARGE OF MOTOR OMNIBUS a. ax 
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seoeives hotdoes pot mame ans officer on individual as receiver, 
Wide od rentetophod Comet fora who knows that that 
Heian hie hee arrived af fa collcet and disburse moneys 
whe de ie is tobented ace Ay fall within the powers of the receiver. 
Fite A Dhiba, (808 2 QOBD. 576; Defriesv. Creed, 34 LJ. 
Sh ey G07, feria to, The equitable rule of deeming that 
fief done shih Gaght labe donc in inapplicable in the above 
cube tinea ‘sat ti gaonet De imported dido the realins of 
nines qo borminal fay. oo Ret" in its proper sense 
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Ryowt do tal otaba e OF fhe receiver's possession. 
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-Fu feilure of-deposit—Rule making powers of 
wn-—Validity of rules—Delegatian of legislative 
fais, reasouabic and necessary—Contract Act, 
City of Rangoon Municipal Act, ss.229, 230, 235 (éii} ; 
h. VI, Sch. J. Under rules 4A and 4B, Ch. VE, 
Sty af Raugoon Municipal Act the Corporation in 
(endeis front contractors has the right to impose a 


hefue 











ic lenderer withdraws “his tender before its acceptance or 
iou be the Corporation, it can forfeit the deposit. “The 
Gorperttion derives is rule making powers from ss. 229 and 230 
of the Act and so Tong ‘as such rules are not inconsistent with 
Ilu- provisions of the Act and are fair and reasonable and necessary 
{o cable the Corporation to discharge its functions efficiently, 
ley ae valid. The words in s_ 235 (iii) are not ‘ejusdem generis 
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CouRT-rEeEs—Suit for declaration of title to land—Dcéd of gift— 


Platutiffs uo parties to decd—No consequential relicf-—Cou rt-fee 
paid ad-valorem by errer—Proper Court-fee on second appeal— 
Court Fees Act, Art. 17 (3), Sch. 2, Where the plaintiffs claim that 
they are the owners and in lawful possession of certain Jands, that 
’ their right title and interest inthe lands arenot affected by a 
deed of gift of the lands in favour of the defendant, and to which 
they are not parties, the suit is one for a declaration only and the 
Court-fee payuble thereon is Rs. 10. Bagala Debi v. Mukerjee, 
21 C.W.N. 375; Chetly Arunachalam v. Ran gasawmy, LR. 38 
Mad.922 ; Zinnatuunessa Khatunv, Mukerjee, 1 LR. 30 Cal. 788, 
referred to. If through an error the plainciffs in such a sait have 
paid an ad-valorem Court fceon their plaint and on appeal, 


PAGE 
with what has preceded them in the section ; they are intended 
to cover all the purposes of the Act for which no provision has 
been made by the Legislature. Reghavalu Naidu & Son v. 
Corporation of Madras, A.1.R: (1930) Mad 648 ; Tillaanuns & Co. 
v. Knulsford, Ltd., (1908) 2 K.B. 385, referred to. When a Legis- 
lature delegates part ofits legislative power to a representative 
public body or any other competént authority to frame rules or 
bye-laws in respect of certain matters or subjects, it authorizes that 
body to legislate on its behalf in respect of those matters or 
subjects, The rule or bye law framed or passed under such 
circumstances mwust be treated as if it were enacted by the 
Legislature itself, provided it is fair and reasonable and the legis- 
lating body has not exceeded its rule making power. Garneti v. 
Bradley (1878) A.C. 944; Gentel v. Rapps, (1902) 1 K.B. 160; 
Kruse v. Johnson, (1898) 2 Q.B.D, 91 ; Secretary of State for India 
v. Samant, LL,R. 49 Bom. 759, referred to. 

MUNICIPAL CoRPORA'TION OF RANGOON v. SAW WILLIE oe 724 
CONTROL OF PRICES. DEFENCE of BURMA RULES, 1940... sat 26 
CONTROL OF PRICES ORDER 1940, PARA, 6 aaa oi oA 336 
CONTROLLER oF PRICES’ HEAD CLERK, PUBLIC SERVANT ... wn SH 
CONVICTION AFTER AMENDING ACT, OFFENCE PRIOR ae 5% 58 

ON INADMISSIBLE EVIDENCE. REVISION Esai oe 566 

FOR THEFT AND [LLEGAL GRATIFICATION eee eee 582 

CORRUPTION. MUNICIPAL ELECTION wes on vs 638 

Costs, CRIMINAL PRocEDURE CODE, s. 488 {7} ie aw 65 

- MAINTENANCE, ENFORCEMENT OF ORDER eae oo 403 

CouRT’s DUTY. ACT INJURIOUS TO SUITORS as “ es 213 
, JURISDICTION TO DETERMINE STATUS OF MEMBER, House oF 

REPRESENTATIVES ts ose ove on 1014 

NOT TO QUESTION NECESSITY OF GOVERNOR'S ORDINANCE ave 101 

Recorps. Inspection, DisTRICT MAGISTRATE’S DISCRETION 82 

Court Frees Act, s.7, Cb. 4 (b) ; Scu, II, ART. 17, Ct, VI oe 249 

aa.i7 {ivf} wae rs a 512 

+88. 7,9; ART, 17 (vi), ScH. IT on cn 495 

, 8.7, ScH. 1, ARTS. 1, 2,14 ... ae 54 

, ART. 17 (3),SCH.2 - ae ae * 387 

COURT-FEES AND JURISDICTION, VALUATION OF SUITS... wee 495, 512 
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i fawily proper ty—-Plaintiff in 
afer fuestifean, ¢ ais and delivery of tossession—- 
7, Cb WW (b}, Sch UW, Art. 17, Cl. (vi). When the 
plabatit hin Besson, of bis share in a joint estate or is in 
pe alone Gf fa along with other members of a joint 
wtudly and airety seeks art ion of the property and the separa- 
Vion of his share, the Caurt-fec payable on his plaintis Rs. 10. 
Bal where the nifi docs not allege any actual or constructive 
Ho sesstore sil . fur partition, accounts and delivery to him of 
hi. thare, the Gourl fee payable is ad valorem. Gangulr v. 
Go argulr, Vik, 20 Cal. 762; Kirfy Chun Mitter v. Deb, LLR. & 
Cal 757 ; «Chandy. Afeal Beg, 10.R. 34 AY, 184; Wali- 
Utah yw, fee: Peal UL 0 98 AML 34%, referred to. 
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COOKE bytes Sa Pat Sacn af tanantible properly 
Meluf Aitoa § seat af siad- Appheatier fer re 
Court Figen aed, s tp Ss fi 4, avis 1, 2,14. Qn an application for 
revioion antag oatola sett fnslitted wider s.9 of the Specific 
Relief Agt the courl fee payable ts the sameas has been paid on 
the paint, fc. au ona half the value of the property, What 
fet Pl, seh, Pol the Court ees Act menns is thal on an appli- 
qilion far revislan the same amount of court feeis payable as 
has heen paid on the plaint in a case where the subject matter 
in dispute ts {be same both in the suitend in revision. 








U Kyaw Zan o. U Tun Hira U on on - 
PROPERTY. Dwrviantaka DEEP 






CHEAT IO8 OF TNERREGU IN IMMOVARL 
CRISNAL ACE OF SERVANT. M 


LARLAEN OF PROS Afoney advanced for purchase of puddy— 
mony for payntent of paddy bonghi by 
y da the morey passing lo supplicr—Supplier 
vant of the buyer—Peual Code, ss, 405, 408. 
“fa sum of money by way of advance from 
of acertain yuantily of paddy which he 
had bonpht G00: various persons and which he agreed to deliver 
te the Company by a given date. In the receipt given for the 
nones, the applicmi said that he clearly understood that the 
Intoucy was paid te bint for the express purpose of payment for 
the pridddy bonght by hin and that he would not use the moncy 
for any olher purpose. The applicant failed to deliver the paddy 
ar to account for the money and was convicted for the offence of 
crtininal bie: of trus' ascrvant, Held, that the applicant 
wu not a servant of (he Company nor was he entrusted with 
money to do aspecific thing in a specified manner with it for the 
Company. ‘The applicafil had bought the paddy at his own risk 
tad undertook to supply 2 certain quantity tothe Company. The 
ownership in the money fiad passed to the applicant and his 
wiléertaking to use it for payment of the paddy did not make bim 
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a trustee of the money within s. 405 or s. 408 of the Penal Code- 
Hock Chong & Co. v. Tha Ka Po,7 L.B.R. 16 (F.B.\, referred to. 
Pyo Gyi v. King-Emperor, 10 L. BR. 31, distinguished. 


MAUuUNG CHAN Sein vu. THe Kince ... eee ee 193 


CRIMINAL LIABILITY OF PARTNER, 3REACH OF TRUST, MISAPPRO- 
PRIATION x xs Re we we 547 


CRIMINAL OFFENCE. PARTICULARS ese ove ove 6 

CRIMINAL PROCEEDINGS PENDING—A pflications fo quash—High Court's 
interference—Guiding — principles—Illegal  prosecution—-Patent 
injustice—Charge uot justifiable—Abuse of process of Court~ 
Question of jurisdiction—Code of Criminal Procedure, s. 185. In 
applications .f{o quash pending criminal proceeding, the High 
Court will only interfere in exceptional cases suchas wherea 
person is being harassed by an illegal prosecution ; or where there 
is some manifest and patent injustice apparent on the face of the 
proceedings and calling for prompt redress ;_ where the evidence 
on record for the prosecution clearly does not justily a charge of 
any offence ; or where the trial is on the face of it ar: abuse of the 
process of the Court. Ba Yon v. Ma Hla Kin, Cr. Rev. No. 171B 
of 1933, H.C. Ran. ; Choa Lal Das v. Misser, LL.R. 25 Cal. 233 ; 
Jagat Chandra’'v. QueerEmpress, 1.L.R. 26 Cal. 786 ; S. Nadar 
v. President, Disirict Board, Mudura, LL.R. 54 Mad. 595 3 
Re S, KB. Aiyar, ULAR. 39 Mad. 561, referred to. Wherea question 
arises during the pendency of the trial as to which of two or more 
Courts should inquire | into any offence, it must be decided by the 
High Court. © 





SuERZeE v. THE KING ... oon ove wo 599 


CRIMINAL PROSECUTION FOR DEFAMATION—Person defamed in his 
public capacity—Dealh of complainant—Ma gistrate’s discretion— 
Continuance of trial—Summuons and Warrant cases—A batement 
of csvil aclions—Code of Criminal Procedure, ss. 198, 247, 259— 
Succession Act, s. 306, Where in the course ofa trial for defama- 
tion the complainant dies, the magistrate need not discharge the 
accused but can continue. with the trial. Such a course would 
ordinarily be desirable where the defamation alleged is against 
the complainant in his public capacity. ° Emperor v. Nazir 
Husain, 32 CrJ.-316; Jitan Dusadh v. Domoo Sahoo, 18 Cr. 
LJ. 151; 3 Mitidho- Chowdhury v. Turab Mian, 18 C.W.N.1211; 
Mahomed Azam; In re, 27 Cr.L.J. 491 ; Narayana, In re, LL.R. 5¢ 
Mad. 768 ; U Moe Gaungv.U Po Sin, LL.R. 6 Ran. 664, referred 
to. S. 198 of the Code of Criminal Procedure limits the power of 
the Court to initial cognizance of the offence ; once the Court has 
seizin of the case there is nothing to prevent the Cour proceeding 
with it. Under s. 247 of the Code the accused is generally 
entitled to an acquittal if the complainant is absent, but under 
s, 259 of the Code the Magistrate has a discretion and may 
proceed with the case. The provisions of s. 306 of the Succession 
Act have no appl ion to a criminal prosecution. Hazara Singh 
v. The Crown, LL.R. 2 Lah, 27; Muhdmmad Ibrakin v. Shatk 
Dawood, 1.L R.44 Mad. 417," referred to. B. A. Naidu, In re, 
LL.R.51 Mad.339 ; Gulam “Moliideen v. Ahamadulla, LLR. 46 
Mad. 88 ; Ishat Das v. Ejuperor,7 Cr. LJ. 290, dissented from. 
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CAMEETY DIVORCE ue aie Sie aa as 290. 


COLVAuLE HOMILiDE -Ligury Ute proximate cause of death—Chain vf 
calervosung events ~-Death likely consequence of injury—Dah wount 
acbwatit fiem abscess—Death not due to injury inflicted—Weak 
soudilwn ef deceased unknown to accused-—Penal Code, ss. 299, 
J02, 322, 324, In order that a person should be guilty of culpable 
homicide, the jury inflicted must be a proximate cause of death, 
and nol a remote cause connected with the death by a chain of 
iutervetting events. The death of a person must be at least a 
likely conseyuence of the injury received before s, 299 of the Penal 
Code Gan operate at all, much less before any consideration arises 
an to whether the offence of murder has been committed. The 
injury inflicted with a da by the accused on the deceased was 
tint sith as to cutail serious consequences to a person in normal 
health The injured person died from an abscess on the brain 
fot frou the injury, which bad only a remote connection with the 
abacers Unknown to the accused, the deceased suffered from 
chronic malaria which had lowered his power of resistance to 
infection and he Jeft the hospital against medical advice. 
Held {halthe accused was guilty of the offencé of simple burt and 
nol of culpable homicide. The King v. Abor Ahmed, [1937] Ran. 
384 (0.1) ; King-Emperor v.Sau Pai, L.L-R. 14 Ran. 643 ; Nea 
Ba Min v. Kauperor, 37 Cr. J, 205 ; Nga Paw vy. Emperor, 38 Cr. 
LJ, 02 ;Subhey, Kiug-Emperor, ULRA Luck 491, veferred ta. 


NGA Mone, Tan Kose... r ie wea 138 
TRCOM sax as age 520 























Custom en's Money, Kenta 


Custom on USAGK, WILL uy CHINKS RUDDIISTS ask eee 285 


DACOMT'Y WITH MURDER—Reasous for aol passing death sentence— 
Death penalty not normat—Lenicnt sentcnce—Revisional powers of 
High Conrl—Inadequate punishiment—Penal Code, s,396—Code 
of Criminal Procedure, s. 367 (5}. Although reasons must be 
ven for nol passing the death sentence on a person convicted 
of an olfence under s. 396 of the Penal Code, that does not mean 
that the death penalty is the normal sentence for an offence under 
that section. Sein Tun v. Eaperor, Cr. App. Nos. 3508-10 of 1932, 
ILC, Ran,, referred to. Emperor v. Tha Hatwe, Cr. Ap. No. 848 
of 1935, H.C. Ran.; Qucen-Empress v. Pyon Cho, SJ. 636, 
distinguished, The fact thata lenient sentence has been passed 
is nota sullicient groand on which this Court will in revision 
exorcise its powers lo enhance the sentence, unless iLis suc: 2 
munifestly Inadequate punishment for the offence committed as 
fo amount lo a miscarriage of justice. 


HiA SAN v, THE KING... mre ei sat 
DAMAGES FOR WRONGFUL SEIZURE, Limitation ss mae 
Date of MARKET VALUE LAND Acgutsitiox fii as 
Duatit oF COMPLAINANT, DEFAMATION, CONTINUANCE CF TRIAL... 284. 
DUATH NOT DUE To INJURY INFLICTED, MURDER as Sie 13¢ 





DEATH PENALTY FOR DACOITY va ae oe a 595. 
Duatit oF PLAINTIFEY, ABATEMENT OF SUIT. RESTORATION eee 371 
Dyatu, staTEMENT-AS TO CAUSE OF, PROOF ... se ss 258 
Denror, CHEQUE IN FAVOPR OF. ATTACHMENT eet ee 738 
Deurs, BAD. EXTENT, WHEN ARISING. INCOME-TAX.  .. 
DECEASED PERSON'S STATEMENT 
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DeEcREE DISCHARGED BY AGREEMENT, ENFORCEMENT ... ° 

EMBODYING TERS OF ADJUSTMENT OF SUIT ° .., 

. PENDING SUIT, ADJUSTMENT oF ae 

DEDUCTIONS FROM GROSS PROCEEDS OF BUSINESS, INCOME-TAX 

DEFAMATION OF COMPLAINANT IN PUBLIC caPAciTY. DEATH. 
TRIAL, CONTINUANCE OF ce eit oy 


DEFECTS, TECHNICAL. ADJUSTED DECREES 








DEFENCE oF Burma Act, ss. 2, 18—Defence of Burma Rules, 1940, 
Rules 81 (2) (b), 130 (1}—Coutrel of prices of articles sold to 
public—Particulars of offence and the law infringed to be 
stated—Report in writing by public officer—-Condition precedent 
to Court {aking cognizance of offence—Defence of Burma Ordi- 
nance repealed by Act—Controller of Prices under the Ordinance 
no longer Controller under the Ack—Price Control Order issued 
by former Controller invalid—Fixing of maximuwn prices— 
General Clauses Act, s. 24. The applicant was brought before 
a magistrate on a Charge under Rule 81 (2) (b) of the Defence of 
Burma Rules made under s, 2 of the Defence of Burma Act for 
selling a tube of ethyl chloride for Rs. 2 instead of Ks. 1-8 and 
for refusing to give a voucher, Whena person is charged witha 
criminal offence he must be told with particularity not only the 
act he is alleged to have committed which is said to constitute i¢ 
but also whatis the law which he is said to have infringed. In 
this case there was no report in writing of the facts constituting 
2 contravention of any order and made by a public servant. 
Under Rule 130 (1) of the Defence of Burma Rules, 1940, such a 
teport is an indispensable p. eliminary to cognizance being taken 
by the Court of an alleged contravention of the Rules. The 
quantity of the stuff sold was noi stated nor how the price of 
Rs. 1-8 was. arrived at, and no-information was given as to 
when and to whom the applicant had refused to give a voucher. 
The Defence of Burma Ordinance promulgated on 4th September 
1939 was repealed by the Defence of Burma Act of the 
29th February 194°. No Controller of Prices was appointed 
after the repeal of the Ordinance but a Price Control Order was 
issued on the dth March 1940 by the Controller appointed under 
the Ordinance requiring dealers in medicine not to sell any 
articles in Rangoon at prices more than 12} per cent above the 
prices charged by any dealer on 1st September 1939. Held, that 
at the date of the Order there was no one holding the office of the 
Controller and moreover no maximiun price was fixed and only 
an attempt was made to control the varying prices at which 
individual dealers might sell. Neither s, 18 of the Defence of 
Burma Act nor s. 24 of the General Clauses Act could render 
valid the Order of the 4th March 1940. Rule 81 of the Rules 
under the Act superseded the old Rule 77A of the Ordinance and 
put an end to the activities of the former Controller* of Prices. 
Held, that the proceedings were slipshod and bad and must be 
quashed. 


CHOWDHORY v. ‘SHE KING 


DEFENCE oF Burma ACT, s, 2 (I), CL. 3 (2) 


Rures, rk. 2 (9),130 aa aa 
, 1940, rR. 81 (2) (4), 130 (1)... = 


[DEFENCE oF BuRMA RULES, OFFENCE UNDER—Head Clerk of 
Controller of Prices—Public servant competent to lay complaint— 
Liability of master for criminal acts of his: servants—Absolute 
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duty ov prohibition—Defeuce of Buria Act, s. 2 (i), cl. 3 (2— 
Defence of Buriaa Rules, rr, 2 (9), 130—Control of Prices Order 
1940, para. Oemfenai Code, s. 21 (9). The head clerk of the 
Controller of Priecs in Burma is a public servant as defined in 
8. 21 G1 of the Penal Code. He performs public duties and these 
are imincdiately auxiliary to these of the Controller of Prices. He 
Ja therefore competent under Rul: 130 read with rule 2 {9) of the 
Defence of Burma Rules to lay a complaint. Nazamuddin v. 
Queen-Rmipress, LAR. 28 Cal, 344; Reg. v. Ramajirav, 12 Bom. 
H.C.R, 1, referred to. Prima facie 2 principal is not to be made 
crimbvally responsible for the acts of his servants, yet the 
Legiglatiie may prohibit an act or enforce a duty in such words 
ae to make the, prohibition or the duty absolute 5 in which case 
the principal is linble if the act is in fact done by his servants, 
Lhe Defence of Burma Act is an emergency measure to preyent 
profiteering and it would fail in its object if a master is not held 
Habte for the act of his servant or a partner for the act of his 
co-particr, Paragraph 6 of the Control of Prices Order 1940 is 
not inconsistent with s. 2 (1), ci. 3 {2) of the Defence of Burma 
Act. Monsell Brothers, Ltd. v. London & N, W. Railway Co., 
(1917) 2 KB, 836, referred to. 


IsMain Mowambp v, Tue Kine ort ae ors 











DRVUNDANT'S PLEA OF ADVERSI, POSSESSION. MORTGAGOR'S ‘TITLE 


DULNGATION OF LEGISLATIVE AUTHORITY. RULES ti cis 
DENIAL BY NECEERARY IMPLICATION. PLEADINGS ae erry 

Davosrr, rokreirure OF, MUNICIPAL CONTRACTS ave 

Deposit oF trrLit-btEps, MORTGAGE RY. INSOLVENCY... pe 

Devosrt oy Wit wrrtt RecistRar. RELIGIOUS BEQUEST a 
DOeHeR TION DISKOLVING TO: OF MARRIAGE, LInITATION ,.. ase 

DETENTION UF LUNATIC OFFENDER AVTER ACQUITTAL —... en 

DETERIORATION OF ATTACHED PROPERTY. CREDITOR'S NON-LIABILITY 


PPELLANT LIMITATION eae oon one 
RECEIVER TO BE NAMED 


DILIGENCE oF 
DisBurseme 
DIAMIsSAL Of APPEICATION To BE BROUGHT ON RECORD. &RESH 








APPLICATION mu ase ae as 
DisQualiricatioN oF MEMBER, Hous OF REPRESENTATIVES 
Distress WARRANT. DevauLrer. MAINTENANCE wat fas 


Disrrict MaGistRare's powkrs—Power fo call for records of surb- 
ordinate Courts—Order to be signed ly District Magistrate 
himself— Headquarters Assistants, no power to sign for District 
Magislrates—Stay of proceedings—Power vested in High Court 
alone—Adjotrument of case by trial Magistrate—Transfer of 
case to District Magistrate—Sending record of case fo execiutive 
officer for inspection—Discretion and care of District Magisirate— 
Code 0 {Criminal Procedure, ss. 17 (1), 249, 344,435, 436, 437, 439— 
Government of Burma Act, ss. 85 (1). The District Magistrate has 
power to call for the records of proceedings before any Magis- 
trate of the District, even when those proceedings are pending ; 
but it is the District Magistrate who has that power, and an order 
signed by another person “for” the District Magistrate, calling 
fora proceedingis arf order without authority, Headquarters 
Assistants cannot sign orders on behalf of District Magistrates. 
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There is no provision of the Code of Criminal Procedure duthoriz- 
ing the District Magistrate to stay proceedings in a criminal Court 
subordinate to him ; it is only the High Court which has power to 
doso. When a case is once made over for disposal to a 
subordinate Magistrate, the District Magistrale is not competent 
to pass any order relating to it other than an order such as might 
be made by him under ss. 435, 436 and 437 of the Code. Rey v. 
Chatterjee, 1.L.R. 30 Cal. 449, referred to. Under s. 344 of the 
Code, a subordina'e Magistrate may adjourn a trial by an order in 
writing for any reasonable cause, anda District Magistrate may 
transfer a trial from a subordinate Magistrate to himself and then 
stop the proceedings unless instituted on complaint under s. 249 of 
the Code. ,On the application of a gazetted Government Officer, 
the District Magistrate may remove a pending proceeding from 
the Court of a Magistrate subordinate to him and forward the 
same to the executive officer for inspection. But the removal of 
a pending proceeding can very rarely be justified, and before 
doing so the District Magistrate must use his independent discre- 
tion after inspecting the record himself and take adequate steps to 
see thal the record shall be returned within a reasonable time so 
that the trial can proceed, 


-THE Kine v, Maune Po THAING vos we age 
DISTURBANCE OF RECEIVER'S POSSESSION soe oo an 


Divorce—Indian and Colonial Divorce Jurisdiction Act, 1926—Blow 
on wife's face during pregnancy—A bsence of bodily injury or 
threatened abortion—Continued expressions of doubt by husband as 
to paternity of wife's child—Cruelly, A blow struck by a husband 
on his wife’s face during the honeymcon whilst she was pregnant 
but which did not cause any bodily injury and which did not 
threaten to result in a miscarriage, and the continued expression 
by the husband of his doubts as to whether he was the father of 
his wife’s child, do not amount to such cruelty as will entitle the 
wife to a divorce under the Indian and Colonial Divorce Juris- 
diction Act, 1926. Evans v. Evaus, 161 E.R. 466; Russell v. 
Russell, (1897) A.C. 395; Varenne v, Varenne, “The Times”, 
24tH July 1940 at p. 8, followed. 


USSHER v. USSHER ane ae ies os 
Divorce suiT, DEsuRTION, SUIT BASED ON, RES-JUDICATA aay 
‘DOUBLE CONVICTION. THEFT, ILLEGAL GRATIFICATION ... aes 
DRIVER OF MoTOR-BUS, EXCESS OF PASSENGERS. LIABILITY ove 


DwiTHANTAKA DEED—Crealion of interest in immovable property— 
Registration Act, s. 17 (1) (b)\—Election of head of kyaung-daik al 
mecting—A bsence of some voters—Suit dismissed: for Lacksof sfatus 
of plaintiff—Sccond suit after acquiring stattis—Res-judicata, A 
dwithantaka deed by which two flougyis become joint owners 
of the foggalika property of one of them requires registration. 
The deed creates an interest in immovable property and without 
registration is inadmis-ible in evidence. U Zayanta v.U Naga, 
9 LB.R. 258, referred to. Where by a majozity of the Sangha 
a person is elected the presiding monk of a Kyaung-datk in a duly 
convened meéting for the purpos: the eleclion is not rendered 
void because a few monks -entitled to vote choose not to attend 
the meeting. U Thuseifla vy. U Eindawuntha, [1940] Ran, 97, 
referred to. Where'd claim is disallowed on the ground that 
the plaintiff lacked the necessary status to give him a right of suit 
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at the time he Gled the suit, a second suit on the same cause of 
action, iled aller acquiring the status, is not barred as res judicata. 


U ZAWTIPALA v. U THATDAMA ees ae jak 
DY¥ING DKCLARATION, MODE OF PROOF BY MAGISTRATE... aoe 
Wauient, FLOW OF WATER FROM POND... aes. aoe 





ELtction oF CoUNCILLOKS—-Municipal Corperation of Rangoon 
Felition against clecled candidate—Qualification of councillor— 
Oceupation of building—Monthly assessment of building not less 
than one bandred rupces— Monthly assessment of portion occupied 
fesy Hran one tundred rapces—Occupation of more than cine 
imilding ar portions—Total of assessments more than one hundred 
tt fees—Assessed value of a building—Vacaut space of uo separate 
we speeial valuc—Occupation of vacant space—No revision of 
aywomacul Occupied space, no assessment value—Cily of Ratigoou 
Mantcerpal Act, s, 15; Sch. 1, Ch, Id, r.2 (2) (bj). Although a 
huliling has been valued as a whole at not less than one hundred 
rupecs per month for purposes of assessment to municipal 
taxation, vet, if 4 person occupies a portion of such building the 
value of which portion for purposes of assessment is less than one 
hundred rupees, he is not qualified to stand for election as a 
councillor. On the other hand, if a person occupies or pays rent 
for more thon one buikling or portion of a building in Rangoon, 
he inav add together the monthly valves, of those buildings or 
povtlons of buildings for purposes of assessment to municipal 
taxation, and if the total is wot less than one hundred rupees he is 
qualified, ‘Che intention of rule 2 (2) (6), Ch, Il, Sch, I of the 
City of Rangoon Municipal Act is that to be qualified as a 
councillor a person must be occupying: or paying rent for a 
building ora portion of a building whith as a result of having 
heen aaxcesed i¢ required to contribute a certain specified 
mludmum amount to municipal taxes. If a building has Feen 
adaossed at a certain figure in which a certain space therein at 
the time of assessment has no separate or special value attached 
to it, and thererfler such space is let out to a tenan*, but no notice 
is yiven to the municipality fo reassess the house at a higher 
value, then such occupied portion has no monthly value for 
purposes Of assessment {o municipal taxation. Rent is not the 
fest, asvessment to municipal taxation is what matters. 


Narayana v, Duaar s08 ove ose “ 











WLECTION OF COUNCELLOR8—Raugoon Municipal Corporation 
Interpretation of slatutes—Lmplicd repeat of cartier Act by later 
Acl—Twa Acts vf equal ferce and effect—Burden of asserting 
implied reprat—lusulvent oblaining uucenditional discharge— 
Qualification for etection—Certificate as to misfortune without 
misconduct esseutial—Rangeon Insolvency Act, ss. 38, 39, 103A — 
City of Reugoon Municipal Act, s. 12—Government of India Act, 
1919, 8, SOA (3) (i). If it is possible to do so, the duty of the Court 
is to read a later Act so as not to effect an implied repeal of an 
earlier Act. When there is no express repeal in a later Act of a 
provision contained in an earlier Act the burden is on.those who 
assert that there is an implied repeal to show that the two statutes 
cannot stand consistently the one with the other. In-re Chance, 
(1936) 1 Ch. 266; Conservators cf River Thames v. Hall,3 C.P. 
415; Garnet!’ v.. Bradley, 3 Ap. Ca. 944; Great Westersa 
Railway Co. v. Syindon Railway Co. 9 Ap. Ca. 787; Kutner vi 
Philtips, 2 Q.B.D. 267; Lybbe v. Hart, 29 Ch.D, 8; Painev. 
Slater, 11 Q.B.D, 120, referred to. There is rio express or implied 
repeal of s. 103A of the Rangoon Insolvency Act by s, 12 or by 
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any other provision of the City of Rangoon Municipal Act, the 
two Acts are of equal force and effect and may be said to be on 
the same footing as equal Acts of the same Legislature. A 
person adjudged insolvent in Burma must not only obtain his 
discharge from insolvency before he ceases fo be disqualified for 
election to the Rangoon Municipal Corporation but must also 
obtain from the Court from whica he obtained.an order of 
discharge a certificate that his insolvency was caused by misfor- 
tune without any misconduct on his part. It is not sufficient that 
the insolvent has obtained an unconditional discharge ; there 
must be somewhere in the Record a statement by the Court 
granting the discharge that the insolvent’s insolvency was caused 
by misfortune without any misconduct on his part. Jn re Boulton 
Bros. & Co., 11927) 1 Ch. 79; In re Lord Colin Campbell, 
20 QO.B D. 816, referred to. 


MARTIN », WELLINGTON ... eos ace ete 615 


ELECTION OP MUNICIPAL COUNCILLORS—Presiden! of Municipal 
Committee—Public service—Remeval of member by Governiment—~ 
Continuance in office dargerots to public peace--Member not 
unfit for employment in public scrvice—Candidate holding out 
improperly as a Barrister—Corruption, meaning of —Invalidation 
of clection—Buima Municifal Act, s. 11 (1; (e) and (g)— City of 
Rangoon Municipal Act, ss..12 (b), 15 (1) and (3), A President of 
a Municipal Committee in Burma cannot be said to be employed 
in the public service within the meaning of s. 12 (6) of the City of 
Rangoon Municipal Act. Where Government, purporting to act 
under s, 11 '7Z) {gi of the Burma Muricipal Act, removes a member 
of a Municipal Committee solely on the ground that his 
continuance in office is dangerous to the public peace or order, it 
does not amount to a declaration by Government that the member 
was or is unfit for employment in the public service under 
s. 11 (2) (¢) of that Act or under s, 12 (3) of the City of Rangoon 
Municipal Act. In s.15 (i) of the City of Rangoon Municipal 
Act “corruption” means something different from and additional 
to bribery, personation, treating and und: e influence. A manacis 
corruptly when he does an act contrary to the intention of the 
Act, with a motive or intention by means of it to produce an 
effect upon the result of the election, not going so far as bribery 
but with a motive thereby to influence the election. A candidate 
for election as a councillor*who, with the intention of thereby 
producing an effect upon the result of the election holds himself 
out to the electorate as a member of the Ba~, when in fact he has 
been disbarred, is guilty of “corruption” within s. 15 (Z} of the 
Act. Bewdley Election Petition, 19 L.T.R. 676; Hereford Election 
Petition, 21 L.T.R. 137, referred to. If the result of the evidence 
is to show that the election retiim could have been affected by 
the misrepresentation, the election is invalidated. It js not 
sufficient for an elected candidate merely to show that it has not 
in fact been affected. Ipswich Election Petition, 4 O'M, & H.70, 
referredto. Ins. 15 (3) of the City of Rangoon Municipal Act 
the words: ‘‘any election ” are intended to cover both the case of 
a whole election being invalid and also the case of the clection of 
one of two or more candidates being invalid in a constituency 
returning two or more candidates. Each case falls to be 
determined upon ils own facts and circumstances. Villay v. 
Venkatasanry, Municipal Elec. Ap. No.5 of 1931 of the Rangoon 
Sm. C.C., approved, Rathis Chandra v. Ghatak, 31 CW.N, 741, 
dissented from. - * 


Witcox v. PAret ave ase ons oie 638 


GENERAL INDEX, 


Bi revioss, Wit, UNDER NEW CONSTITUTION OF BURMA 
LECTION OF HEAD OF KYAUNG-DaAIK, ABSENCE OF SOMZ VOTERS 


















EM REZZLEM NT, LARCENY, EXGLISH Law re one . 
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Pourrau.® RULE ie aos wee we ate 
KRWOR AVPARENT ON FACE OF RECORD. REVIEW ase 


AU OF MOLTEN WAX INTO RIVER AND SEA, ABANDONMENT a 
PEL, [AILURE OF OWNER To ASSERT ‘TITLE wa ae 


KL—Represenlution of fact nol of law—No estoppel against 
provisiots of stalule—Oral mortgage with possession for loan 
eaceeding Rs, 400 —Sub-mortga ge by lender by registercd tustru- 
meilOwsner's right lo recover property based on tithe—Evidence 
Act, s. 115, 1n order that au estoppel can be raised under the 
provisions of s, 115 of the Evidence Act,the representation must be 
a representation of fact and not of law. There can be no estoppel 
against the provisions of a statute. Where a person purports to 
create a nlortgage with possession of his land for aloan exceeding 
ks, 100 without a registered instramentilis ineffective to create 
Any hilerext over the kind in favour of the lender, and the latter 
cunt pave any rizhtor title te the land to his sub-mortyagec 
altho he effeets the sub-mortwage by means of a revistered 
{nstrument Tin open to the owner of the land to sue for posses- 
slow of hia property {rons the mortgagee and the sub-mortgagee on 
{he basin at hh title, and he is not estopped from doing so merely 
becarse he told) his mortuagee to recover his money by sub- 
mortgaging the property, Ma Kyrv, Ma Thon, LUR. 13 Ran, 
274 (eS), referred to, 
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LEVICTION OF TENANT, SUIT FOK COMPENSATION ves ae 
Evivinck Act, ss, 3, 32, 33,80  ... 3 oes $x 

2 sie 8, TEAS) Se ‘st oe; 
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Evinenck—As:2uit—Cenmor intention lo cause gricvous hurt— 


Combined effect of injuries inflicted likely to cause death—Offence 
one of causing gricvous ln t—Slatement by person as to cause of 
his death—Stalement recorded by magistrate not empowered— 
Admissibility in evidence—Dying declaration, mode of proof by 
masistrate—No presumption as to genuineness—-Statements fo 
authorized magistrate—Proof of identity necessary —Magistrate's 
evdence not necessary—Penal Code, ss. 34, 304, 325—Code of 
Criminal Procedure, s. 164—Evidence Act, ss. 3, 32, 33, 80. If the 
common intention of the accused and his associates by committing 
an assault was not fo cause injury known to be likely fo cause 
death, but to cause grievous hurt, though the combined effect of 
the injuries actually caused was likely to cause death, the accused 
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is guiliy of the oifence of causing grievous hurt and noteof culpable 
homicide not amounting to murder. B. K. Ghosh, v. Emperor, 
LL.R. 52 Cal. 197 (P.C.) ; Mating Gyiv. King-Emtperor, LL.R.1 Ran, 
39), referred to. A statement made by a person as to the cause 
of his death is admissible in evidence under s. 32 (2) of the 
Evidence Act. Such statement is not rendered inadmissible by 
reason of the fact that the magistrate who recorded it was not 
competent to record « statement under s. 164 of the Code of 
Criminal Procedure. Chaudgi vy. En:peror, 31 CrLJ. 79; 
Rahwian v. Eniperor, 32 Cr.L.J. 1118, referred to. The presump- 
tion mentioned in s. 80 of the Evidence Act does not arise in case 
of a dying declaration made before an unauthorized officer andit 
hasto be proved. Where a dying declaration has to be proved by 
a magistrate, it is sufficientfor him merely to refer to the record 
and testify to its correctness, and that it was made by the person 
and under the circumstances in question, Mya Da v. Emperor, 
A.LR. (1936) Ran. 42, referred to. S,32 of the Evidence Act makes 
relevant statements by a deceased person as to the cause of his 
death ; s. 33 makes relevant evidence given by a witness when 
the witness is dead or cannot he found. These twoare distinct 
cases and s, 33 does not govern s. 32. Statements made to a 
magistrate authorized to take them, though not made in the 
presence of the accused, need not be proved by that officer. They 
may be tendered in evidence under s. 80 of the Evidence Act. 
But the proof of the identity of the person who made the statement 
is necessary. A witness in the case present at the time the 
declaration was taken may proveit. Brajaballay Ghose v. Bagdi, 
93 1.C.115; Emperor v. Surajbali, LL.R.56 All. 750; Magbulan 
v. Husain, L.L.R.26 All. 108 (PC); Mohamed Ali v. Envperor, 






35 Cr.LJ. 385; Queen-Empress v. Durga Sonar, L.L.R.11 Cal. 


582, referred to. Empress v. Samiruddin, L.L.R. 8 Cal. 211; 
Gouridas v. Emperor, LU.R.36 Cal. 639; In re Krishnama, UL.R. 
54 Mad.678; Rust Loochun v. Qucen-Empress, $.J.157; Reg. v. 
Fata Adaji, 11 Bom, H.C.R. 247, dissented from. : 
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EVIDENCE, STATEMENT OF ACCUSED DURING INVESTIGATION ~ ne 
EXECUTION OF ADJUSTED DECREE ... faa 


EXECUTION APPLICATION, DISMISSAL FOR DEFAULT. FRESH APPLICATION 
EXECUTION OF MAINTENANCE ORDER ane aoe ry one 
EXECUTION PROCEEDINGS. GARNISHEE DISPUTING LIABILITY 


EXECUTIVE OFFICER'S REQUEST FOR Court RecorD. District 
MAGISTRATE’S RESPONSIBILITY os a ae 


EXPENDITURF., REMUNEATION OF MANAGERS. INCOME-TAx saat 





EXPIRY OF ORDINANCE. INTERVENING GAP 


EXPUNCTION OF PASSAGE FROM JUDGMENT OF LOWER CouRrT—High 
Court alone has power to order —Jurisdiction to be exercised wilh 
care—Expunction by Sessions Judge—Incomplete judgment of 
magistrate—Appellate proceedings vitiated—Prejudice to accnsed 
—Act accidental or intentional—One evidentiary fact, a serics—" 
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Proximity of time--Act of sase specific kind—Case of arson— 
Previous transaction—No criminal charge possible—Conviction on 
jnadg ble evidence—Remaining edinissible evidence—Revisional 
Courts power—Evidence Act, ss. 8,11,14, 15--Code of Criminal 
Procedure, s. 501A, Under s, 561A of the Code of Criminal 
Procedure, lhe High Court has power to order the expunction 
of irrelevant and scandalous remarks from a judgment of a 
Jower Court. The jurisdiction “is of an extraordinary nature 
and has to be exercised with great care and caution. The 
passage to be expunged must amount to an abuse of the process 
of a Court aud also be irrelevant to the points atissue before the 
Court. No Cawt except the High Court has power to order such 
expunction. In the matter of Daly, LL. 9 Lah. 269; P. Banerji 
vy, Bhatlachur ji, VLR, 49 All, 254, referred to. Ifa Sessions Judge 
hears an appeal on an incompicte copy of the magistrate’s 
judgment from which a passage has been expunged at his 
instance, the appellile proceedings are vitiated and must be set 

Itis an illegal assumption of authority on the part of the 
ons Judge and the irrebuttable presumption arises that the 
accused must have been prejudiced thereby. Babu Lalv. Emperor, 
[1938} 2 Cal 295 (P.C.); Subrakmania Ayyur v, King-Emperor, 
LL.R.25 Mad. 61 (P. '.), referred to. Unders. 15 of the Evidence 
Act evidence of 2 single act is admissible in the sense that one 
evidentiary fact can form a series, within the meaning of the 
section, with the fact to be proved. The question of proximity of 
time of {he act or acts tendered affects the weight to be given to 
the lcntiary facts and not their admissibility. The essential 
point js that the act or acts of which evidence is tendered must be 
of the sane specilic kind as that in question. Amréfa Lal vy. 
Emperor, 1,.L.R. 42 Cal.957 ; Emperor vy. Panchu Das, LL.R. 47 
Cal. 071; The King v. Bond, (1906) 2 K.B. 389; The Queen v. 
Rhodes, (1889) 1 QO.B. 77; Rea v. Armstrong, 38 T.L.R. 631; 
Rex vy. Baird, 84 LJ. K.BD. 1785, referred to. S. 14 of the 
Evidence Act applies to cases where a particular act is more or 
less criminal or culpable according to the state of mind or feeling 
of the person who does i, not to cases where the question of 
guilt or innocence depends upon actual facts. Ss. 8 and 11 have 
no bearing on the matter, Emperor v. Abdul Wahid Khan, 
1.L.R, 34 All. 93, referred to. When a revisional Court holds 
that in deciding on the guilt of the accused the lower Courts have 
taken into consideration inadmissible evidence, it is incumbent 
on the revisional Court to satisfy itself that the remaining 
evidence, which the lower Courts could properly take into 
consideration, is sufficient to establish as against the accused 
proof of his guilt beyond reasonable doubt: te 
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Fins iNFORMATION REPORT—Cognizable offencce—Report may be hear- 
say——Police station officer's power to sigu reporl himself —Message 
by lefcphone—liwestigation by police—Staicment made during 
investigation—Inadmissibility in ecvideuce—Code of Criminal 
Procedure, ss. 154, 162, A telephone message received by a police 
station reporting the commission of a cognizable offence can be 
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xecorded as a firs( information report by the station writer who 
receives it. The station writer himself can sign it, as the person 
giving the information, for a first information report may be 
merely hearsay and need not necessarily be given by a person 
who has first-hand knowledge of the facts. A subsequent state- 
ment made to the police in the course of investigation of the 
offence cannot be treated as a first information report and is 
inadmissible in evidence under s. 162 of the Code of Criminal 
Procedure. Gansa Oraon v. King-Emperor, LL.R, 2 Pat. S17, 


referred to. 
SHWE Pxu v. ‘THE KING en ens ey 
FoRCIBLE ENTRY IN MOTOR-BUS, CONDUCTOR’S OR DRIVER'S RESPON- 
SIBILITY... ae net oe see aaa 
FOREIGN PROFITS, REMITTANCE TO BURMA. INCOME-TAX ses 
FoRFEITURE OF EARNEST MONEY. MUNICIPAL CoNTRACTS a 
FRESH SECURITY. ADMINISTRATION BOND Pr aoe sas 


GARNISHEE ORDER—Nofice on garnishee to show cause—Failure of 
garnishee lo make payment or dispute liability—Order for pay- 
ment—Execution of the order—Garnishee disputing liability in 
execution proceedings—Code of Civil Procedure, O. 21, rr. 63 (b), 
63 (c) (1). Rule 63 (8) of O. 21 of the Code of Civil Procedure 
(as framed by the High Court) is designed to give the garnishee 
ample opportunity of disputing his liability to pay the amount 
or disputing his liability to pay anything or of showing that the 
amount of the debt is less than that mentioned in the notice. 
Therefore when an order under r. 63 {c) (1) is made it amounts to 
a final determination of the question as to the liability of the 
garnishee to pay the debt and as to the fact that the debt is not 
less than the amount mentioned in the notice of attachment, If 
the garnishee fails to appear in answer to the notice under 
x, 63 (8) and an order under r. 63 (c} (1) follows, the garnishee 
cannot raise the question of his liabijity or the question of the 
amount he is liable to pay in the execution proceedings taken 











against him. 
SINGER SEWING MAcHinE Co. v. SURATH SINGH ... ae 
GENERAL CLAUSES ACT, BuRMA, S. 2 (44) oe oes rat 
7S. 4 (2) rer fp gaz ie 
: — s, 24 =~ wads sa si 
GIFT BY NATURAL FATHER. DFSCRIPTION OF ADOPTED SON eo 


GoverNMEN?T OF BurMA Act, ss. 7, 8 (Z) (is), 25 (1) (a), 27 (3), 2 


188, 24 (2) (a), 25 (1) (a), 27 (3), 32 (2), 
153,359 sus “a ee 








- , 8. 85 (1) we woe see 
GOVERNMENT OF INDIA AcT, 1919, s. 80 (A) (3) {i} $e sie 
GOVERNMENT, RIGHT AGAINST. EASEMENT... ase an 
GovVERNOR's FUNCTIONS. IssUE OF ORDINANCES. NECESSITY ae 
GOVERNMENT'S REMOVAL OF MUNICIPAL MEMBER ore aes 
GRIEVOUS HURT. DEATH. COM3ON INTENTION ae see 


GUIDING PRINCIPLES. QUASHING PENDING CRIMINAL PROCEEDINGS ... 


PAGE 


346 


587. 
520 
724 
376 


177 


71Z 
104 
58, 239 
26 
742 
101" 


321 

82 
615 
306 
101 
638 
238 
599 





CIEE hE 


Catt 
Cur 


Cake Tay Sitty NOP Latoow Mh Bet 


Cy 





Wey GTO, Seroue re Wet Dea 


GENERAL INDEX. 


such as trials for a plurality of offences in a manner rot allowesi 
by law. The provisions of 239 (2) cannct be combined with 
those of s. 234 so as to aliow ts of offences committed in 
the course of three transactinns or offences in all being charged 
and (ried loget Abdul Retin y ¢ ng-Emperor, lee a 
5 Ran. 53 (P CO) py Babu Lal v. Empe 3g : 
Subrehimania ‘Ayyar v. King Enmperer, TLR. 2s Mad 61 (PG). 
referred to. Shapurji v. Pithel or, LLL.R.-60 Bom. 148, dissented 
from. In order that a number of acts may be so connected 
together as te form part of the same frausaclion community 
of purpose er design an’ continuity of action are essenti 
clements. C, Kankalade:s \. Emperor, [0a-R. 33 Mad. y 
referred io, Where the accused fies oblained by a misrepresenia- 
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SO Hruiy Reo? evtion (Wiad £800}, ss. 2 (3+, 3 it), 4 U1) 4) 61 10, G4, 
PbeChiw Hetty [Ainendment; Regulation (Wilt of 19371. 
Offences in the Chin Hills--No power in the High Coist tor "i 
procecdins—Commissivacr of the Magwe division, the Higi 
Com lil aannufacture and possession of liquor—One offer 
—Offesder a on-Chin—Trial under Excise Act, not under 
Belts w. ‘the High Court has no power, whatever the 
nationaily of the accused or the Jaw under which he has been or 
should be tried, to call for and examine proceedings from the Chin 
Hilisin revision. By virtue of s. 10 of the Chin Hills Regul 
1899, It Say Yernoar Cxerel he powers of a High Cowl for the 
uipases uf the Code af Crindnal Procedure and he bas, unde 
2 of the Regulation, delegated such powers to (he Commissions: 
si iby Defence Deparlinent, Political Br 
ded the 2st December 1939. For il 
ion of spiritin the Chin Hills, a persou 
lin s.2 (3) of the Chin Hills Regulation 
Act and not under the Regulation 
is found manufacturing liquor, he need only be charged 
fed of one offence, fer the offence of manufacture 
possession of the liquor manufactured. It would he 
where the accused was not found manufacturing bu: 
session of apparatus for manufacturing flus the arti 
King-Entferor v. Mi Hiwa, UL.R.12 Ran. 4t 
v. Sax Dun, 1 U.BR. (1904-06) Penat Code 
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estate of a Chinese Buddhist domiciled in Burma is governed by 
the Buddhist law of Burma, A will is not recognized under 
Buddhist law, but the custom or usage varying this strict rule in 
the case of a Chincse Buddhist has received the recognition 
of the highest judicial acthority for Burma, and therefore a 
Chinese Buddhist can make a will. Chan Py. v. Saw Sin, LL.R. 
6 Ran. 623 ; Maung Dwe v. Khoo Haung Shei, LL.R. 3 Ran. 29 
{P.C. 3 Tan Ma Shwe Zin v. Khoo Soo Chong, [1939] Ran. 548 
(P.C.) ; Vin Win Lin vy, Ma Kyin Sein, (1940) Ran. 685, referred to. 
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City of RanGoox Municipal Act, s. 12 Se e ais 
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+S. 194 (7) 
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1S 11, Expo: IV e@s2ur 2 ac oa 
«8.2450, VU, R.1 (1) aa aa 
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+S. 60 (1) ; O. 21, RR, 46, 51 


CovE oF Civin PRrocrourg, 8, 141; O. 9.8, 9—Original siatters in 
the nature of suits—Excen tion applicalions—Death of plaintiff in 
mortgage suit after preliminary decrec—A pplication by heirsto be 
brought ou vecord and final decree—Disinissal for defanlt—No 
order selling aside di:missal—f yesh apflication lo be brought 
on recora and for final decree. The provisions of s. 141 of the 
Code of Civil Procedure do not apply lo applications for execution, 
but only to origiral matters im ibe -nature of suits such as 
proceedings in probates, guardianships, divorce, and insolvency. 
Sarai Chantdra Bose v. Mitra, LL,R. 54 Cal. 405 ; Thakur v. Fakir 
Ullah, L.L.R. 17 All, 106 (2.C)), referred to. After the passing of 
a preliminary mortgage decree in a suit, the heirs of the deceased 
plaintiffs applied to be e brought on the record as legal representa~ 
tives and also for the passing of a final mortgage decree in the 
suit, One of the plaintiffs had died after the ‘hearing ofthe case 
andthe other after the preliminary decree was passed. The 
applications were dismissed for default, ‘The applicants then 
filed fresh applications fo the same effect. Held thatthe provi- 
sions of s. 141 and of 0.9, r. 9 of the Code of Civil Procedure did 
notanply. There was no necessity lo i:ave the order of dismissal 
of their prior applications set aside and the subsequent applications 
were in order. 
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Section 27 (3) af Ue: Govern- 


declarntlon wae 60g 
ment of Huriia Acks iis the Speaker of the Ho: se 


at Rape ce 2 
Chauher has, , become disqvalified under 


u, 2412} (a) for heir seceof. Only when a person, 
been di 
being are 
hes polut of + 

















































specifically within the provizee of 
the Speaker te decide utd 32 (2) of the Actand the Eules of 
Provedare for the Ho of Representatives. U Lun v. U Chit. 
Hlaing, [LOU] Ran. £04, followed. (2) Ordinance VIE of 1939, 
Ordinance ¥ of 110 and Act XUE of 1940 are designed to remove. 
iv tie fa menther ‘of any of His Majesty's Foxes, .the- 
disqualificatic n which such member would otherwise incur under 
ae BS GY (at b&: Hid Government of Burma Act; the -twe 
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of bis exclusion from the House. 


PAGE 
239 
536 


a5 
587 
ato 


1< 


GENERAL INDEX. 





Ordinances and the Act have no retrospective effect sa as to 
protcet a member of either Chamber of the Legislature from 2 
isyuatification which he had incurred prior to tneir cominz inte 
force; bet, as they follow one anotherin poi.t of tine witaont 
any break, thev are effect've to prevent the disqualincation of any 
member. of either Chamber of ¢he Legislature by reasum only 
that asa member of any of His Majesty's Forces, he has, since 
the date on which the first Ordinance came into force. 7.c. mid- 
night of i7tbh/1&th September 1939, held ar office of profit under 
the Crown. (3) The operation of s. 25 (J) (a) of the Guve-nment 
of Burma Act is restricted by the provisions oi s. 153 of the Act. 
Consequently 2 person who was elected as a member of the 
Honse of Representatives in November 1936 at the first elections 
under the Governmert of Burma ‘Act and who would, bat for 
$, 153, be disqualified under s, 25 (1) {a) by reason of his holding 
an office of profit under the Crown is not disqualified if the office 
which he holds falls wit vin clause (b) of s. 153, (4) By virtue of 
6, 153 of the Government of Burma Act, the plaintiff was not 
disqualified at the lime of his clec-ion in November 1936 for being 
Chosen as 2 member of the Hone of Repreve tuives, and no 
disqualification tor being a member thereof allache:t to him at any 
time prior to the coming into force of Ordinance VIT of 1939, 
from which date he was pret.cted from disq alification by that 
Ordinance, Ordinance V of 1940, and Act XH of 1940. Per 
SuHarps, J.—S. 153 was inserted in the Government of Burma Act 
for the expres: of pe milting persons who wee qualified 
to sit in the then existing Governor's Legislative Counci! to sit in 
either Chamhe> of the newly created Leyislature untit the letter 
had bad a1 oppo t nity of declkuiag, by an Act under sub-s: ction 
{1} :@ «fs, 25 of the Government of Burma Act, which (if any} 
otfices of profit should not disqualify their holders from sitting in 

either of its Chambers. 
U Aye v, U Cir Hraine wer 200 
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House oF REPRESENTATIVES. 
HusBanp AND Wire, CrueELTY, Divorcr .., 


INADEQUATE PUNISHMENT FOR DACOITY WITH MURDER a 
incoME-Tax AcT, Bursa, s. 10 ve aa 
we oe 00 


+8. 26 (2) ... 

INCOME-TAX— Aszessee carrying on business in foreign conntry—Money 
rented lo Burna—Presumplicn, money remitted out af profits— 
Money must belong to assrss ¢ Assessec a banking concern— 
Customer’s inoney remiticd to 6 credited to his account in Burina 
—Money not foreign profits of assessee—Burnia Incenss-tax Act, 
s. 4 (Q—Chetfvars, ot landowners, but bankers and money- 
lenders—Fking over of lands i liquidation of debt—Lands xot. 
fixed capital, but working assets—Lands sold graduallyv—Cample- 
tion of tvausaction—Ascertuinmen! of loss or profit—Assessment ou 
transaction, When money belorging to an assessee is remitted 
to British B uma from 2 foreign country in which that assessee 


carries 6 business, and is received here, the presumption is that . 


the remittance is made out of proftts. A.K.ACT.V. Family v. 


Conunissioncr of Income-tax, Burnia, 8 LTE, W125 MLS MBE. 
Meyappa Chettiar v..Ccommissioner of Income-iax, Madras, ALR, 
{1938) "Mad, HE ; Sp-dding Dinga Singh & Co, v. Commissioner 
of Income-tax, Puujab, AIR. [1937) Lah. $84, referred to. 





But if the business of the assessee is that of banking and_ 
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not Lindewners, Phey teaty Ge co nipelled to take over Innds and 
olhde tintiavable peaperty is Hiqoeidation of d-bts due to them in 
FeHpent of tnand, but tke las ie so taken Over mst ke regarded, 
nol Re fixed capiial, ba rking assetsand patel the sin Ike 
In-bade of thelr business x. moncytenders H po etysotk a 
ovor (vam a tichtor gol mecemeal at cilferent times. a € 
tystamaycthon ts Chetisar and his ceblor ig not cay 
ate bl Ghee wate: property has Feen sul, and 
only F be po: eviain whether a profi? chareeable to 
ineone-tax oor z less has been incur on the 
transnetion ni on such transiclion van be made 
excent ds the a coun i sear in which it has been completed, 
Commissioner of Inecun-tax Burma ve PIS BO Fran, Yt 
$2 Wan, 4835 In ore OH, Mody, 8 WEAR 78, referred to, 
Commissiourr of tineswelas, CPG Brig ov Six Cikuais, 
GOLA. 24), daatnyaiaie & = 
GOMMbetontn of Ecco bay iM ALLA ML bari 520 


ASE 


FNGCOM KAT UKs Tiritess feapl se Net pratt Potts a pase 
Hse 


alle Ws dncant Pia~- cmb ays managers Af cnent f 
Maraboane Aeduclony ton mes, pacceds of lt Yat fof 
“net pope “nol excacding & per cont afiiors prove Rentune @- 
Hon an expendthag Enima Trcome-lita Acts. J0 Voe' ward 
“y cofita an Mie plane “ set profite "may be employed Ly ar 
serene b Uthat ces det a sarily mean p‘olits er foius”™ 
upon whieh mcone is payable under s. 10 uf th» Inceme-tax 
Act - "Phe a af asso. dation of the assessee company provived 
for the rem: pera! of their ma -agers, a firmin Bombay, who 
were termed “ S > retaries,“Treasarets and Managers.” The 
original ariicle pp ovided such remuneration ta be acomumssion of 
5 per. cent ou the geuss proceeds of the business of the assessce, 
Later.1 new arlicte was substituted which proviied thei cerfain 
dloduelhons shall first be made from the gross precceds of the 
business and a fipure thereby arrived at, which fig re wes ca'led 
in the article * the nel profits of the Company “, ard the remuncra- 
ion of the man: gers wista be half of such “ net profits, but 
that puch semyincratinn was subject to a maximem of 5 rer cent of 
the grore proceeds of the bnsire-s. Held, that the reat neration 
of the Mauagers was an expenditure incurred by the assessee 
compay solely for the purpose of earning frofits er gains wi hin 
cluge fix; of -s 19 (bef the Burma In-cretax Act. The 
mirangement between the parties was not an agreement to 
aharethe profits of the brsiness. British Sugsr Mazzuf. cturers, 
Harris, 1938) 2 KR. 729; lidan Raitio Co.,Ltd. v. 
iover of Incisie Tax, Bemtay, [1957] Bom. 591 5 Unier 
Geld Slorege Co. Lid. v. Ad. ttsen, 16 TC, 293, referred to. 
Pondicherry Raitw. 9 Co. Lid. v. Commissioner of Inccuie Tex, 
Madres, 1.8 S¥ Mad 691 tP.C) expained. Gefineti v. 
Commissioner of liconte-tax, Punjab. & UTR. 243, dist ished. ~ 
N. C.Chowediuri v. Cemnissioner of Income tax, Bengal, (19373 
2 Cal. 36, oissented fom. “i Read 
‘ 


fu re ‘THe Comnersstoxer OF-ENCOME-TAX ¥. BowzaS Burs _ 
‘Trapinc Corporation, Lip. ~* * ngs eae 18h 
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Encome-tax—Uindu undivided fantiiy—Business of banking and 
moncy-lending in various places—Cont rol of entire businessfrout 
head office—Single business in various branches—Family 
part. divi—Rangeon buiuess takewever ty lwo members of family 
in pastuerskip—Successio: fo businxess—Burma Income-tax Act, 
5.26 2), A Hindu undivided family carried on the business of 
barking and money-lending at various places in India; Cevloiz 
and Burma, with ils head office in India which controlled“and 
directed the whole business. Sone time after the separation of 
Burm from India the tam eff .cted a'pariitiu: and asa result 
two menibers of the family carsicd on the Rangoon business in 
a contractual partnership. Held, that there was one single 
business conducted ala number of branches in different places, 
and nota number of scparate businesses. Consequently there was 
no succession within the meaning of s. 26 (2) of the Burma 
Income-lax Act as regards the business carried on in Rangoon by 
the two members of the family. Commissioner of Inconte-tax, 
Bursur v. Mansovkhai, {1937} Rau. 26 3 Conmnrssioner of Income- 
lax, Burma. NWN. Firm, LLRo Af Ran. 501, fo lowed, James 
Shipstouc & Sons, Lid. v. Morris, 14 TC, 43, distinguished. 





















in re THe CoMMISsIONER oF INCOME-TAX, BuRMA ¥, 
ALV.R.P. Frear on at wit ona 


incomié-Tax—Profits and gains of a busimess—Deduction of bad debts— 
Trice profits aficr ace uiting for losses—Debt whether bad, its 
extent and whe arising, gtestions of facl—Banking account 
by ¢ with Chetlyar Flim—Acconut solely for assessec's 
bust sluve of bank—Loss arising out of business—Loss in 









s— 


the nalure of a conmercial or professional loss—Burma Income-tax 


Act,s,10. Althe. gh the Income-tax Act nowhere in terms 
authorizes the deduction of bad debts of a business, such a deduc- 
tion is nccc¢ssariiy allowable. What are chargeable to income-tax 





in respect of a busines: are the profits und gains ofa year ; and int” 
i y g y H 


ing the amount of the profits of a year account must 
necessarily he taken of all losses incurreét, in order, to arrive at 
the true profits and gains = Whether a debtis a bad: debt and, if 
so, at what point of tme it became a bad debt and the extent to 
which it bas becomea bad debt are questions of factto be decided 
in the event of dispute by the Inco:ne-iax authorities. Where an 
assessee mainiainus with a Chettyar Firm a banking account which 
is used solely in connection with the assessee’s business and {he 
banking firm fails, the loss s‘stained by the insolvency of the 
firm is 2 loss connected with and arising out of the business of the 
assessee, and is a bad debt which must be deducted in order: to 
arrive at the tree profits and gaine of the business. Cozazssioner 
of lucome-tax, C.P. & Berar v. Sir S, Chituavis, 59 1.4. 290, 
followed.-- Per SHaree, J.--In computing the profils of a business 
not evcry loss urred by an assessee is deductibfe; the Ings 
must be in the pature of a Commercial or professional loss—a 
loss which it was cilher reasonable or mcsssary to incut in 
carrying on the particular trade or profession concerned. 














COMMISSIONER o¥ INCOME-rAX, BURMA v. AYOoR 


IDENTITY OF PERSON MAKING DYING DECLARATION nee on 


ILLEGAL ATTACHMENT. PROPERTY WHEREVER FOUND aes 





ce i. RESISPANCE To. NO OFFENCE (.6 000 4 eee, 
ILLEGAL GRATIFICATION—Bullock thefl—Allernale charge—Conviction 





for either offence—A ppcllate Court—Alteration of finding—Mait- 
fainting of sextence-—Substanlive offence of illegal gratification—— 
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Bis not nee fi est vablish by medical evidence the 
of the pecused al tie time the crime was committed. R 
hoanty jap edings where an enquiry is made as to whether 

the accused ds of unsound mind at the time of the trial and, 
themfore, inoap.die of making his defence, that the lay raakes tt 
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yeqnisite for the accused to be examined by a medical officer, 
Crown v. Bahadur, LL R 9 Lah. 371, referred to. ‘An order 
made by an appulate Court uncer s. 471 of the Code detaining a. 
lunatic acquitted of ap offence pending orders of Government is 2 
consequential order within th: meaning of s 423. @ of the Code. 
Emperor v. Sonya, }.L.8, 43 Bom, 134 ; King. Fiaperor v. E Meaung, 
8 LB.R: 200 ; Mahanmad v. Emperor, 25 Cr.LJ. 71, referred 10, 





Tar Kane v Kaisa Nyo ... % ae a he 
Insonvency Act, Burma, s. 53 os OF i ihe 
Iwsoivency Court. RanGoon Insorvency ACTS. 7 6 + oe, 


INSOLVENCY DUE TO MISFORTUNE. CERrmicaté, MUNICIPAL 
ELECTION eee bee aoe one os 


INSOLVENCY —Recciver's claii fe set aside mortgage ly detosit of title- 
decds—No sitsvzovranduin of deposit—No deposit by the insolvent 
huntself—Absence of authority to depesif—Onus of proof—Buiner 
Insolverny Acl, s, 53. Where the receiver of an insolvent's estate 
seeks (6 set aside a moriga_e¢ by deposit of fitle deeds purported to 
be created on behalf of the insolvent and it appears that there was 
nothing in the shape of a memorandum af deposit or any docu- 
ment indicatirg how and when the d:eds had come irto the 
possession of the mortgagee, thal their possession was obtained at 
atime and under circumstances showing thet the insolvent himself 
could not have ceivered them, the onus is on the mo:tgagee te 
show that he had obtained them fro:n someone acting on hehal! of 
the insolvent and under bis authority. 


§.R.M.C.T.S.S.P.4. CHETTYaR Fiknt 7. U On Maune (PC)... 
UNCONDITIONAL DISCHARGE. MUNICIPAL ELECTION .,. 








ISSOLVEN 


INSOLVENCY—Wide powers of Insolvency Court to decide all necessary 
questions—Powers uot lintited fo cascs in which Off.cial Assignee 
claims higher litic—Rights of third parties not to be prejudiced— 
Summary means to recover possession of insolvent's troferly—Title 
to property in dispulte—Transfer of property to insoluent's wifc— 
Resulting trust in favour of insolycn!—Bad faith of insolvent and 
wife—Failure of wife lo rebut prima facie case— Rangoon Iusoluency 
Aci, ss. 7, proviso, 36, 52 (21,55. S.7 of the Rangoon Insolvency 
Act is not limited in its scope to matters in which the Official 
Assignee by the operation of the Insolvency law claims a higher 
tile than what the inso!vent himself would have had. It gives the 
Insolvency Court jurisdiction, in its discretion, to decide aif 
guestions whatsoever arising in any case of insolvency, Care 
must however be taken {o see that the rights of third parties are 
not prejudiced by (he omission to proceed by way of a regular strit, 
Jnuanendra Bala Debi v. The Official Assignec, 1.L.R. 54 Cali 2543 
iu ve Nathuram Mavtri, 34 Bom. L.R. 1166; Official Assignee of 
Madras v. Mudaliar, 1.LR. 52 Mad. 717, referred to. $. 36 (Shot 
the Rangoor insolvency Act affords a summary means df enabling 
the Official Assiynce to obtain an order of the Court, when the 
admitted proj erty of the insolvent has been traced tothe posses- 
sion Of a third party, for its delivery to him _ It has no reference’ 
to cases in which there is a dispute as to whether certain property 
belongs totheinsolvent or not. Re Chicthiar Fira of TS.N.,[1939} 
Ran. 731 ; Chinappa v. Official Assiguec, 1-L.R. 55 Mad. 385; 
Popaly x. Official Assignce, {1938] Mad. 72, referred to. . The 
Official Assignee sought, under s. 7 of the Rangoon Insolvency” 
Act, fo have set aside five transfers of immévable property. in- 
favout of the wife of an insolvent Chetftyar, Four of these 
iransters-were from the debtors of the insolvent in satisfaction of 
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Repeat of an on estrict lon 
order --Violaties: fer vefeal of Act—Coul, ice of the 
restriction ond, preceedings for viclating clligctiona 
Remedy for misuse cf restriction order—Habiiual Offenders. 
Resbiclion Aci, ss. S, 12, 18&—Burma Act I ef 193f—-Barsia 
General Clauses Aci, s.5. In view of s. 5 of the Genera! Classes 
Act, an order passed by a magistrate, prior ts the repeal of the 
Mabitual Offenders Restriction Act by Burma Act] of 1936 
restricling a person’s movement for a certain pericd, is not 
affected by the repeat of the Act. If the person violates tc 
restriction order, even alter the repeal of the Act, he is liable te 
be prosccuted and punished for an offence under s. 18 cf the 
repealed Act. The order of restriction imposes an “ obligation ”. 
aud the prosecution is af legal proceeding " “in respect of" if 
witin .. 5 of the General Clauses Act. And when a legat 















Hiv GENERAL INDEX. 


proceeding is instituted ‘as if the repealing Act had not been 
passed ” it may be prosecuted to thé conclusion which # would 
have reached under the repealed Act. Where the confinuance 
of a restriction order is uot in the interest of justice the remedy is 
to apply to the District Magistrate to exercise his powers under 
s. 12 of the repealed Act which remains in force by virtue of 
clause {c} of s. 5 of the General Clauses Act. Nga Ba On v. 
King-Emperor, Cr. Ap. 556 of 1936, H.C. Ran, approved. 
Shwe Hla U v. The King, (1941) Ran, 58, referred to, 


THE Kine v, Bast MEAH ae 
INTERPRETATION OF STATUTES, TWo ACTS OF EQUAL FORCE we 
INVALIDATION OF MUNICIPAL ELECTION Per an och 


INVESTIGATION BY POLICE-OFFICER—-Direction of magistrak—Ingquiry 
inte troth or falsehood of coniplaini—Report of police-cfficer aid 
stetements of persons examined—Report and statements, part of 
record of case—Right of accrised to inspection and copies~—Code of 
Criminal Procedure, s. 202. Mi under s. 202 of the Code of 
Criminal Procedure a magistrate directs a police officer to 
Jnvestigote into the truth or falschood of a complaint, the report 
of such officer as wellas the statements of the persons examined 

, by him on which his repo: t is based form pa t of the record of the 
case and the icorsed is entited to have inspection and copies af 
both. Bafdya Nath Stugh v. Muspratl, WLR. 14 Cal. i4h; 











Muthukumara Pillai v. Emperor, 32 Cr.LJ. 689, referred to. 
MaunG SHEIx v. THE Kine se ie 
INVESTIGATION EY POLICE. First IN“oRMATION Korenoitn oe 
an, STATEMENT BY ACCUSED oe we 
JOINDER OF CHARGES AND OFFENCES ma was a 
JOINT LIVING WITH PARENT. ORASA ie es ose 





JUDGMENT DELIVERED WITHCUT NOTICE TO PAR'IIES.. LIMITATION ... 


JuvGmENntT—Order alsolutle for certiorari—Pelilicn for wret not a 
sut—O-de not appeclutic—Appeal from deeree of sutgle Iudte 
of High Court—Appealable order—Acticu, S: Judgneni, 
Decree, Order—Oviginating stimmons—High Court Riles and 
Orders, yr. 191—Rangoon Insolvency Act, $. 8, ovder:—Lelters 
Patent, cl. 13-—~Code of Civil Procedure, ss, 2'2', 26,96, 104; 
0.43,7.J. An o-der waking absolute a ruje wisi fe eriiorart 
granted by a Judge on the Original Side of this Court is 
not a judgment withie the meaning of clause 13 of the Letters 
Patent and no appeal lies therefrom, Ia re Daysbhai v. 
AMM. Murugappa Cheltiar, .L.R. 13 Ran. 457 (FB, followed. 
A petition for a writ of certiorari is not instituted, as a suit is, by 
aplaintor by an Originating Summons, The decision on the 
pelition is an order and il is not an order made appealabze under 
s. 104 or O. 43, r. L of the Code of Civil Procedure or by any law 
for the time being in force. An appeal froma ree of a single 
Judge of this Court lics notunder s 96 of the Cude but under 
cl IZof the Lelters Patent. and 3 
Judge is regulated by the provisions of the Code The term 

“action " as Sused in the Judicature Aci cannot affect the definition 
































of thé term “ judgment” ja the Letters Patent wittely means a * 





decreé, and 4 decree can ouly be passed in a Chinery, 
Ex.parte, 12 O.B.D. 342 ; The King v. Westiniv: ssessatent 
Conunittee, (1917) 2 KB. 2is ; 3 Overseers of the Poor of Wilsall v-. 





London & NAW. Railway Co, 39 L.TR. 455; S.J. Bhegilal v.. 
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ee Leutple Comatittee, 30 C WN, 459 (PC) ; Sabitri v. 

R48 Gal. a8t (B.C): Tala Iron & Steel Co., Lid. v. Chief 

Revenue ctuthozily of Boubay, LLR. 47 Bom. 724 (P.C.), 

i ect oP © Chowdhiny y. KS. Deb, LL.R. 9 Cal. 482, 

ahed. © Ga San vy, U Ya, Civ. Mise, Appeal No. 45 of 

M940, ILO. Rau, Overtuled. Orders under s. 8 of thé Rangoon 

tnolveney Act arc not judgments, bat orders appealable as such 

wuder (bal iectlon, Hadi v, K, Ba Gyi, [1940} Ran. 702, dictum 
dignented (ron, 

Gantn AKAM TALC, Cumrriar we 6 694 

Hou fom, Ci Court. ARREARS OF LAND REVENUE oe 7 

ttt Cour’, Crin Hints REGULATION P inn 555 

_ tere, TEXPUNGING PASSAGE FROM JUDGMENT ... 566 

ar Elia Courr, KAcHin HILL TRIBES REGULSTION ... 400 

QUESTION OF, CRIMINAL PROCEEDINGS ese a 599 

oe mee VALUATION OF SUITS lis ah wae 495, 542 

JOsr CAUSE FO REVOCATION OF GRANT Fey ave es 376 

JUVENILE OFPRNDER.  RAACAY PRAYER, WITHOUT TICKET x 234 

FUVENILE Hone 1b as ors a oe oe 8Gh 
Kacuin Hite Tuam ReGubation (bor (895), ss. £131, 2 (ib ven 42), 
Me Potibeul Deparkacnt Notification Nv, 49 of 1935 —“ Bill Tribe * 
and Tit teacl” Regulation applicable lo Kach in Hall fracts 
of Bhamo--Pertanent 6 ner Race of the acensed—Ulegal 
posswessran of ofrtintt--dtersdiclion of ite High Cour!, The Kachin 
HH Heber Regubition (of '805) is anule applicable by 
Polideal Department Notification Ne 49 of 1935 to certain Hill. 
inden (ialltho Hl Gaets of the Uhauie Distric!, ¢g.. Kachins, 
the cmphisiy bebe ou the race of the persous in question. The 
Reyodation is onty ta apply to Shans and Gurkhas who are 
permanently resident in a hill-tract, bul there is no such qualifica- 
tiou inthe case of the hill tribes mentioned in the notification. 
The accused being a Kachin from China temporarily residing in 
one of the hill-tracts cannot be dealt with under s. 9 {a) of the 
Opium Act for possessivn of something nuder 25 tolas of opium but 
ahou'd have heen charged, Halal, under s. 3t cf the Regula ion, 
which prahibtls porsession of opinnt under certain conditions, and 
wo, Incidentally, Jays down a presumption as regards opiam 
ahove 25 tolas, ‘The Counmnissioner o: Sagains Division is the 
ad thin Court tas av jurisdiction in revision to deal 
Ba Ru x. Deputy Coumissioncr, Bhamo, (1939) 

Ran. O14, referred to, 

‘Vn Kine v. Ntikus Naw aes aa te 4090 
Kuarrina auoptioX. NATURAL FATHEN'S DESCRIPTION OF SON. 74% 
——— Proos, PuBLic CEREMONY. OTHER EVIDENCE 445 

, REGISTRATION OF was so tee 494 
Lanp Acquisition ACT, ss. 3, 4 ({Z), 23 eee Bey oe 40 
{AMENDMENT} ACT, 1923, s. 7 ats, até 49 


LaNp Acguisition—Notification for acquiring a certain area—Second 
nolificafion for acqutring a larger area~-Second notification 
not superscding first—Date-of market value to be considered 
—Dectaration formality cancelling earlier dectargtion—Land 
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Acquisition Act, ss.3,41, 23—Land. Acquisition (Amcudmenit 
Act, 1923, s-7—Works of Defence Act, s.23 Where a p. tification 
is iseucd - sider s. 4 {2} of the Lan! Acqu’silion Act for acqui ing o 
certain arerof landa dfura:era sec nd no ification is issucé 
which dng not puryo tioc. necbors persede tLe firs no'ift ation 
and emboue. 2 nut only the tin Ll cavered by it bt some wo ¢ land 
of theclaima: tinadditicn,é isthe market valne at tle land cove ed 
by the find op tification ai the date ofiis poblication that must be 
fal es inte consideration in respeet of that portion of the land. ead 
not the value at ihc date o1 publication of the second ao 4 ion, 
fer fie purpoe of awadiag’ comrpe:sation uncer the Act. 
Ala Sin y. Collector cf Rangoon, 1 Lake 7 Ran, “27 (B.C) di tine 
guished. O+ the aud diated, where a declaration i. aed 
under s, 23 cf the Works cf Defence Act in respect of a property 
is fo. mally caucelled by a second decla:aiion, it is the date of the 
second declaration that must be taken into consideration as 
yegards the market valve of the property, 


THY CoLiEctor, UANtTuawanpy 7, SULAIMAN ADAMIEX 





























ARS OF—-QOuiston of fax beg die—Liability of 
tality af process lo recovcr~—Questions tu be 
deiermnecd by Re 2 Courts--Cigit Cours jurisdiction ousica—- 
Burma Land and Revenue Act, ss. 55, 56—Local budy or 
anthority—Fower to recover arrears as if arrears of lant 
reverie —Condition precedent te recovery—-Civil Court's jurts- 
diction—Ci'y «f Rangoon Municipat Act, s. 194 UW - Rangeot 
Developurcut Trust Act, s. &6{1). inthe case of an ar ear of land 
revenue, the provisions of the Burma Land and Revenue Act 
alone have to be considered, and the arrears fall to be recovercd 
by the procedure laid down is that Act only, Questions as te 
wheiher any rcven:e, tax or rate is in arrear and by whom il is 
payable; questioas as to the legalitv of process in recovering 
suns in ariear ; and questions as to the validity of a revenue sale 
or proclanation are all questions to be decided by the Revenue 
Courts and the jurisdiction cf the civil Co.rts in such araite.s is 
ousted by the provisions of s 56 of the Act. Ko Cheik v, Secretary 
of State for {ndia, 1939. Ran, 275, affirmed. Maung Naw ¥ 
Ma Shwe Hmut, § LGR. 227. disting: ished. Where, on the 
other hand, a statute empowers a loval body or anthority to 
yecover any atrears of tax or some fec or srorey claimab’e as éf 
they were arrears of Jand revere. it is acon: ition precedent Lo 
the 1ight of the authorities concerned tohave recourse to the 
special procedure thatasum has fa'len dre.and that itis do 
from the person from whom 4t is being claimed. A civil Court 
has jurisdiction to determine such questions Maung Thasiug ¥. 
Shik Abdu Gani, 11938] Ran. 603 ; Truske. for the Developmert 
of the Cify of Rergoon v. Behara & Sous, VLR. 10, Ran. 442, 
referred to. 


Au Twe v. MA Mar Sein .., oe on 











LANDS TAKEN OVER BY CHETTYARS. Sak. Uscomn-Tax ee 520 
LEGISLATIVE AUTHORITY ‘TO FRAME RuLrs ves ies P24 - 
LENIENT SENTENCE. DACOITY WITH MURDER, REVISION 2 SUE ¢ 
Letrers Patent, Cr. 13 aes ven ee 5 694 
LIBERTY To CONTRACT, PARTIES TO A DECREE std 762. 
LyarraTion Act,s.5... See ye 21g 
1S. 23; Seon. i, akr, 29 on ase ney i 
S$. 25 (2) es a aa kat 306 
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aPATIOH— ACL infierions fo sutfors—Duly of Couris-Judgeiert 
detsvered withoxt aotice aud not in ofen Couri-—Nofice of 
judcstnf fo prrtics auch later—Appeal frou the judy stcul!— 
Perted of time la te allowed ~ “ Reasonable ime “Diligence of 
fhe appellant Lanutoticn Act, s, 5—Code of Civit Procedure, 
OG. 48, ¢. 90, One of the first and hizhest duties of all Courts is te 
r eare Uutt (he act of the Court does ne injury to any of the 
&, Rodger v. The Comstfoi? D'Esccempte de Paris, U.R. 3 
BG. 405, velerred (o. An zppellate Court delivered its judgment 
in contravention of the provisicus of O. 41, r, 30 of the Code of 
Civil Procedure, 7c. wilhaut notice fo the parlies.and not in open 
Gourt, Neaty (wo months later, the parties were notified of the 
* judgment, Meld that the party against whom the appeal was 
dectledt was cutilled to bis full 9d days for preferring af appeal 
lo the High Court from the date on which he became aware of 
the afieeliite Court's judgment. fn such circumstances when 
an appellant is entitled to reasonable time the question of what is 
“rousunable " imay be best ascertained oy the period fixed by 
the Legtalature. Lhe question of diligence arises only in cases 
Where there has been a delay beyond ‘the period of limitation 
afler the judgment, from which the appeal is preferred, has been 
dellvered in accord:uice wi hdaw. Ma Me Thin vo Manug San 
Tu, 8 BALD 99, referred to, 











MA Eawio Daw Win Pina rs aa wx 2a3 


Lamrianion. Want ob COPIRe CE JUDGMENT AND DECREE. Ptivy 
CouNcH, APPEAL +6 is ies co 392 


Lamrvation © Wrong fal sediure of movcalle properly by alfachment— 
Chima tot the jadgment debtor or a party to suil- Suit for 
ceo piston —Sril within ane year from dale of azure — 
Wronpfel sefeure nol ut continuing wrong—Jud ge nl-credilor's 
du'y not that of baitec--Delerioraton ar injury to attached 
proparty—No fresh cause of actii%—Limitation Act, s.23 ; Sch. L, 
av. 29.) Where the moveable property of a pe son, who is neither 
A parly to the ae it nor the jadgment d-btor, has been attached by 
acec ¢e-holder in execution of his decree as the property of his 
judgment-debtor, # sit by such pe sen clair irg compensation for 
the wrongful seizure of his property falls under art. 29 of the 
Litutlation Act and aunt he brought within one year from the 
dato of the sclzure, “The canve of action arises from the date of 
scleure and not front the date when the attachment is removed. 
The wrongful selzuee te vot a contin ing. wrong within s, 23 of 
the Tdinilatlon Act.  Chet'yar Ii m of MS. v. Bholat LL.R. 
13 Ran, 43, approved, Kisso gut han Rey v. Hursvok Das, 
WGA. 8? Raw Narain vy. Umino Singh, 1L.R. 29 AM. O15, 
the redte, Neityauont Dassi v, Lathan Chundra Sen, VLR. 
43 Cal, 660 IPC): Salischandva Banerji v. Lala Muuilat, 
LL,R. 59 Cal. 1073, disling ished. A judgment-creditor has ‘no 
duty, Qaalopaus to that of a bai ce, towards a stranger in respect 
of property alliched ; he has a liebility to pay compensation é& 
{ie scizurc is proved wrongful. The plaintiff's claim for compen- 
sition would include damages for deterioration andinjury to the 
Property whilst under attactiment, but he does not acquiie a fresh 
cause of action in respect of such matters during the course of te 
attachment, 
























TH Firm o EXG Giy Mou +. THE Cuigse Merrrzp . 
BANKING Co. Lip... eee ee ae i 
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fGN. APPARATUS eee 
Loca auTHority, Recoy 








Loss ARISING OUT OF BUSI » INCOME-TAX .., eee oop 
MAGISTRATES DISCRETION. CONTINUANCE oF ‘TRIUL, ABSENCE OR 





DEATH OF CoMPLAINAN 


acs é : 
MAGISTRATE’S EVIDENCE. DYING DECLARATION 


MAGISTRATES’ POWERS, 





MAINTENANCHE ORDER “a 


MAINTENANCE ORDER --Arrears of maiutenance- Single warrant for 
several months' arrcars—faprisenment for store thant a weant hem 
Criminal Procedure Code, s. 488 (3) and {7i—Sentence imposed 
already served—Euhancement of seitence—Costs on revision, 
When 2 wife applics to enforce a maintenance order and ina 
single application includes arrears which cover several months, 
then the magistrate has power under s. 488 (3: of the Criminal 
Pro: ¢ Code to sentence the defaulicr to more than one 
month's imprisonment. He may szntence the defaulter to one 
month’s tinpisonment for each full month's arrears of maine 
tenance and toa ferlher menth for any brokeu period over ind 
above that completed number of months’ arrears which falls short 
of anoti.er complete month. All:pichai v, Mohidin Bibi, TLR, 
20 uad.3; Bhiku Khan v. Zahuran, VLR, 25 Cal, 291; 
Emjcror v, Bem, LU.R. (1938) All. 750, followed. Zauw Ta v, 
King-Fitseror, 7 L.B.R, 351, dissented from. The High Court 
has power to enhance a sentence in 2 proper case and that power 
ig nol losi where a scntcn-e Which ought to be enhanced has, 
before tle Court can consider the question, already been served. 
Maung Kyi Pe v. Ma Htu In, U.L.R. 10 Ran, 176, distinguished. 
The Court should, however, always be reluctant to enhance the 
sentence of a person who does not himself institute the proceed- 
ings which brings his case to the notice of cic Court, especially 
when the senten.e has been alinost wholly served. Section 
8S i7) ef the Code «f Criminal Procedure vives the High Coart 
power, when cisposing of applications to ri ord maile 
more that section, to make such order as to costs as if considers 
just. 
















MA Tin Tin v. MaUNG AYE on oe oe 


MAINTENANCE ORDEK—Defaulfer—Distress Warrant prisonment 
—No. second imprisonment for identical arrears—Cosls how 
enforced—Im prisonment only for arrears—Order for maintenance 
—Magistrales entitled lo pass order—Execution of order ty auy 
magistrate—Code of Crinunal Procedure, ss. 32, 488, 489, 490. In 
case of refusal or neglect by a person to comply with an order 
for maintenance made against him the magistrate should firstissue’ 
a distress warrant, and it is only for the whole or part of each 
month’s allowance that remains unpaid after the cxecution tf ihe 
warrant thalimprisonment may be awarded. A defaniter may be 
sentenced to one month’s imprisonment in respect of the arrears 
for each month or a furiher broken period, but he cannot be 
sentenced to imprisonment a second time for defauit in respect of 
the same identical arrears. Ma Tin Tin v. Mauuy Aye, [194Lj Ran. 
65; Maung Kyi Pe v, Ma Hlu 1, 1.R. 10 Ran, 176, referred (c. 
The only method provided for the recovery of cests awarded ina 
maintenance case is by distress warrant ; itis only fur default of 
payment of each month's allowance that imprisonment may be 
awarded. An o-der for maintenance can be passed by any one of 
the class of magistrates mentioned in s, 483 (1) of the Code of 
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Ciummd Procedure in whose jurisdiction the person liable ecsides 
ct lant resided with his wife. Such an order can be enforced 
subject fe the provisions of s,32 of the Code, by anv magistrate 
in any place where the person liable is efter being sat-sficd 2s to 
i hy wand non payment. Pret Lal v. Rami, 1.2.25 Al 165, 
telecdto, Emperor v. Nike wa, ALR. (1935) Mad. 572, dissented 
treme. 


Maung Tun Zan tv. MA MYAIne acs ses 








MALADMININTRATION. NO RELEASE OF SURETY “ 
MANDATORY INJUNCTION, REGISTRATION OF PARTNERSHIP 
Manuva, Book X, s. 8. 








MARKUT VALUE, DATE ot. LAND ACQUISITION ase 
MAIKIAGG TIE DISSOLVED. ADULTERY. FORFEITURE OF PROPERTY .. 
MANTHE'S CRIMINAL LIAGILITY FOR ACT OF SERVANT ae see 


Maximtn viaces, Derence oF Lurma Roxes, 1940 soo 
MINCAL HVIDENCR. AGE OF YOUNG OF FENOER 
eataemeranteniade y INSANITY OF ACCUSED... we “ 








Mio, Hours or RePeeseENTATIVES. LISQUALIFICATION 
—~, STATUS ro a 
MEMCH AN DUM Of DEPOSIT OF THT DEEDS,  LNSOLVENCY 

MOAPPHOPEIATION KY PARTNER. CRIMINAL LEALLITY oe 








Maworsune, Misconpuer. TNsoLveNncy CeRTIFICATE ... aes 
Minti, oF RENT RICTION ORDER. REMEDY ox te a 
MONEY ADVANCED FOR DUYIKG PADDY. CRIMINAL, IWREACH OF TRUST 
Mos) ADVANCKS. CURATING. ONE OFFENCE ae a 


Mont YH GLO IN TRUST. RECEIVER ae vee ae 
MONIY RESUSTED. ASSESSEE'S OK CUSTOMER'S OWN MONEY 
MORTGAGE, INEFFECTIVE, RECOVERY OF LAND... 

MoRtGAGE ESVALID, SUIT FOR POSSISSION os ats 
MORTGAGE SUIT, ADIUSTMENT BEFORE CONCLUSION ade . 
Moktuagy SOIT, PLAINTIFE’S DYATIT. APPLICATIONS BY HEIRS se 





Mota Yeutenes Act, Buorata, s. 16—Molor Vehicles Rules, 1915, 
rt, 24 (b)-—Uired Motor Vehictes Rules, 1935, s. 1, rr. 3, &—Con- 
ductor nol a person in charge of melor-omuibus—Conduclor not lieble 
for excess niamber of passengers or fool-board riders—Liability of 
ener ot driver—Porcible culry ef fassengers in cmnibus, Rule 
24 {b) of the Burina Motor Vehicles Rules, 1915, does not treat the 
couduc tol as a person in cha ge of a motor-ormnibes, though -n 
practice he is the person who attends to the nainber of passengers 
carricd and the place where they are ailowed to ride. For the 
offence of carrying any passengers on the foot-boacd the cwner or 





tlic driver of the vehicle may be liable. The offence of carrying - 


passingers in excess punishable under s.ifl,r.3 of the Burma 
Hired Mo'or Vehi-tes Rules of 1935 is not an act for which the 
vonduclor is made responsible by r. 8. A person in charge of 2 
motor-oninibus is not responsible if persons forcibly enter and ride 

* on the foot-board ér inside in excess of the number of passengers 
allowed, if he tries to. prevent them from doing so. 


RapwAMOHAMOG v. THE Kine a sce” - 
Motor VERICLES Ruces, 1915, R, 24 (8) oes, ose 
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"Gi, SEIZURE, 


MUNICIPAL CORPORATION OF RANGOON, CONTRACTS 





MUNICIPAL: COMVITTEE MEMLER, 
MURDER AND DacoiTy. Sr 
“MURDER. Inyur¥ PROXEMAT 
UME) 





‘NEGOTIABLE IN 
“Ner prorits.’ “INCOME-TAX 


Notirication No. 633, Derence 
21st Dec. 1939 ae 





Pouce Skevrer 


T, ATTACUMENT WY s 


De 


Noviricatiors, Laxp acguisi'tion 





ONSTRUCTION OF WA 


OCCUPATION OF BUILDING. VACANT SPACF, 
OFFENCE, COMPOUNDING OF. AGREFMENT WITH THIRD PARTY 
OF! ENCE PRIOR TO AMENDING ACT, SUNSEQUENT CONVICTION 


~ OFFENCES, JOINDER OF ... 


i BY SQUATTER, 


‘OFFENDER NoT A CHIN. EXCISE ACT 
ARMY SERV CE 


OFFICE OF PROFIT UNDER CROWN. 
OFFICIAL ASSIGNEH’S HIGHER TITI) 


OMISSION fo CLAIM TITLE. EsToprEL 


Es 
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EASEMENT 


INSOLVENCY 


ONUS OF PROOF. MORTGAGE. INSOLVENCY ... 
. Tithe. EscaPinG MOLTEN Wax 





Lim irtaTion 


OPINIONS OF PERSONS. EVIDENCE OF ADOPTION, GossIP 
Opium Act, s, 15 aaa as eee Pert 
OPIUM, ILLEGAL POSSESSION BY HILL-TRIBE MAN we 
ORASA, STaTUS OF, HELPING THE FAMILY ane am 
ORDER ABSOLUTE FOR CERTIORARI. APPEAL. JUDGMENT 
ORDER FOR MAINTENANCE. EXECUTION aes rr 


ORDERS IN INSOLVENCY. APPEAL 


ORDER OF PAYMENT AGAINST GARNISHLE, ExEcUTION 
ORDINANCE Vil oF 1939, Onpinancr V oF 1940 
ORDINANCE, GOVERNOR SOLE JUDGE FOR ISSUE OF 
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ORIGINAL MATTERS IN NATURE OF SUITS a4 
ORIGINATING SUMMONS, SUIT BY, APPEAL ie 


PARTICULARS OF OFFENCE AND LAW INFRINGED 
PARTITION OF FAMILY RUSINESS. INCOME-TAX 


PARTITION suIT. COURT-FEES 
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see, CeIMENAL Cianiity or—Criminal misepirepriation or 
aruetal breees vf tro.f of parlnuership property ly parlier-— 
farcnyand ute hae vtunder English law—Penai Code, ss. $03, 
405. Aparin ris i ble to be? ied for criminal mi-appropriation 
af piuntasmsbip prope ty or for cd ainal breach of tr. st of partner- 
sills EFaperty Uneter the Jaw es lrid down inss. 463 and 405 of the 
Poual Gade. Debs Presid v. Négur Mull, 1LR. 35 Cal. 3108; 
Emiperar x. Ri ghanal! das, 33 Bom, LR. 1548; Nregendro Lait 
Chatter gee y Okhoy OC. ntar Shaw. 21 W R. (Cr.}59 (FB. , referred 
to. Bhupentranith Sugha v. Nagar, LLR. 60 Cal. 1316, 
diurentod on. The dchnitions of “larceny " and “ embezzle- 
neat’ ite Eogtisa law are diferent from those of “ theft", 
“csindeg nv dsapp.op iation” ani “criminal breach of trust’ in 
the Pera Code, 












Rinoy vy. Ruppy ors ae oo ae 


rawRatiie ACT, ss. 9,58, 69 





PARTNURSHID, REGISTRATION NOT OBLIGATORY—Suit for dissolation of 











unregistered Fins -No implied obligation on partners to regéster 
frm Suit to enforce right avising from coutract—Refusal of 
partner to registei—Renwady ~ Suil for dissolution —No mandatory 
anjustebian- Parties ship ACK, 9s. 9, 58, 09-—$ fic Retief Act.s. 53, 
The Partnership Act nowhere cnjois s registration ; it mie.ely 
mates how teyitivalion may be casied mo effect aud what the 
effect Ol non-resirtation will be. tt clearly contemplates the 
exidionee of uneogistered Grms, the partne s of whith may sre tor 
dhusolution. In a partnership agicement, there is se impiied 
obligation on Une partners to repis'er the firm, Lven il it were 
nay wouldbe “a right aeising from a contract, wd a suit to 
enforce such a cicht brougat by one par'ner agains: t!e other 
Pineal au onrezise ek fray pressly Larred by- the 
pravidone al ¢. 69 (0) Gf the Pa cr-rshin Act. Ifa prtn’s ref sez 
foclfect registration, the remedy is not a suit for mandatory 
injunction, but a suit for cissolution of the firm. Bilasrey v. 
Scindia Steam Navigalion Co., +1940} Ran. 552, rererred to. 





































GHELLABHAT & Co. v, CHUNILAL Co. oe ow 
PASKENGERS, EXCESS NUMBER &N BUS. LIARILITY OF OWNER ooo 
PATENT INSUSTICE, QUASHING CRIMINAL PROCEEDINGS «. ia 
VATERNIEY OF CHILD, HUsBAND’s TauNTS. CRUELTY. Devoxce ... 
Puna Caor, s 26 (9) ... we ‘ee a re 
we ommemanemmmn, $8, 34, 304, 525 ans os ee ee 
—— $8, 295,379 aes tee ee on 
- 88. 215,379, 5th we ee oa Pe 
weeeepe seo, 85, 299, 302, 322, 324 see ers Pad 
+ $, 307 ae ane ae ee os 
1 $. 396 ahs ie pa oan one 
+88. 403, 405 i ia es abe 
4 $8. 405, 403 ons 
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Persons, SEARCH oF. No WITNESSES ses re aan 


PETITION FOR WRIT OF CERTIORARI NOT A SUIT. APPEAL ies 
PLAINTIFE'S RIGHT TO VALUE SUIT. BONA-FIDES 


PLEADER'S AUTHORITY—Suil dismissed for dcfaulf—Application by 
plaintiff lc set aside dismissal order—Consent of defendant's 
bleader—No fresh authority from defendant to consent —A ppl.ca- 
tion fo set aside ex-parle decree or dismissal order fart of 
proceedings ta sui'—Code of Civil Vravdu,é,O0.3,¥. 4 (2. Inthe 
absence of rest ictizns contained in a power of ettor.e- given by 
a litigant to his pieader for the p rposcs ot 2 suii, the pleacer has 
authority, witlout any fresh power, to consent to the appiication 
of the opposite party to restore the suit which was, dismissed for 
defaull. An application to set aside an ex-parte decree or 
dismissal order and opposition or consent to such an application 
form part ef the poreecings in the svil within O. 3, r. 4 (2) of the 
Code 0 Civil Procedure, Abdul Azizv. Uunjaub National Bagh, 
Ltd, VLR. 10 Lab. 570; Bachnbei v. Tbraluin V.L.R.47 Bom. 
11; Dagduv, Leaman, ALR. (1923) Bom, 412 ; Gobind vy, Thakur, 
A,LR. (1925) Pat. 692, referred to. 














UOak y.Ma Kunin aa se vie a 
PLEADINGS, DENIAL BY IMPLICATION one or wee 

* POINT OF ORDER. SPEAKER'S POWERS ove + ones cers 
PoLice OFFY ER ARRESTING ON HIS OWN INITIATIVE, ON ORDER. 
WRITING is cae ee axe te 


POLICE-OFFICER'S REPORT, CoDE OF CaiIMINAL PRoceEDURE, CH. XVI... 
POLICE STATION OFFICER, SIGNING TELEPHONE MESSAGE ... 





PoLice OFFICER. STATEMENTS DURING INVESTIGATION .,. aes 
Ponrticar DEvARTMENT NoTiFICATION No. 49 oF 1938... ae 
POSSESSION OF APPARATUS. ILLICIT LIQUOR MANUFACTURE ea 


POSSESSION OF LAND, SUIT FOR—A borlive or invalid mortgage—Proof 
of tlaintiff's tite—Defendant's plea of adverse fessession— 
Nature of defendant's possession—Evidence of facium of mortgage 
Terms of murigage inacmissible—Evidence Act, s,110. When 
a person s-¢s for possession of land he must prove his title to it, 
anigss that title is admitted, Although a person carnot sue for 
redeimplion on the strength of an abortive or invalid usufructuary 
mortgage. yet if he sues for possession and proves his title and 
then the defendant sets up adverse possession the plaintiff may 
prove that the character of the possession was not adverse to him 
by giving evidence ofthe facium of the mortgage though not of 
its terms. U het Pan v. Ma Phu Saing, (1937) RGn. 442, 
approved and explained. Ma Kyi v. Ma Thon, LL.R.13 Ran. 274 
(F-B) ; Maung Lu Pe v. Maung San Mya, [1939] Ran. 645 (F.B}, 
referred to, 





Maunc Daw Nav. Mauxe Wa Maunc 





PosskssoR's TITLE, ABANDONED PROPERTY... rey 
Powers or DisrRict MaGistRate, RECORDS, TRANSVER OF CASE 
PoWERs OF INSOLVENCY CopRr ae me Ole 


PRESIDENT, MUNICIPA COMMITTEE. PUBLIC SERVICE... 
PRESUMPTION. MONEY REMITIED TO Burma. INcoNE-Tax’ ‘°° 
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xed for its execution and deposit are also observed. Charitable 
though iss perpetuity are not within the mischief of 
» 14 of the S: fon Act provided the vesting is not delayed 
beyond the statulery period and thereis no remainder over. 
Admunistrator-Gencrat of Bengal v. Hughes, 1.L.R. 40 Cal. 192 ; 
BOT, Sen ve Sew, 1.L.R. 25 Cal. 112 ; Colgan v. Adininistrator- 
Generatas Madias, LLRIS Mad. 424"; Malchus v. Broughton, 
EER. UL Oak. 591 5 3 Aittter \. Adimiuistralor-General of Bengal, 
& CWN. 321; Zuiachand vy. Soonabai, LL.R. 23 Bom, 122, 
refered & Jones v. # Adiwiinistrator-General of Beugal, 1L,R, 46 
Cal 485, distinguished 
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Migiixeg, ha. tev. it, PRovosi ... ase aoe 
KrMov ul. or auinvcevad. emuse SY GO¥ERNMENT one oe 
Ruwustlearcs Gi naxacees, Exeenorture. INcown-rax ki 
“Rent! eCMIYER’S acroIN tay Po one ” 
Rerrys op Aer. Vid virox oF RESTRICTION ORDER aes pred 
Reve A Ob BARLIER AGL, IteLee aee ‘Sun ons. 
Rivowr Or Poice-ot s lope OF CRIMINAL ProcrDURe, 
Cu XVE fu seen on os one 
Wet nty PPLE AEC AE vee eee ” 
Br pIeA EA. BURA Buia baw “ny ow 
aoe en wives, SCRE PUR NA Y ne cert 
BST ERO Oy Ol CON AL RIGHTY VALILVELON OE SUE ie 
Why tiete vio Gitibis Nr RE Veda ii ee we 
RESTING TRUST DS NYS ORE GP ONOLVENT 
AVENUE COURT PSeLi sib aiispedton. GLAND REVENUE vee 


REVENUE Obits ofbbe OF CIVIL RIGRTS 


Rew Wyant dtevision on a point of law—Failureto refer to bind: 
ain ity» ive abparent ost the face of the record—Code of Civil 
Precedure, 0.47, 4.4. A veview docs not lic because some wrong 
decision ou a poiul of flaw has found ils nlo tie judgment. 
‘The fact that the Court has filed to refer oan authority binding 
upot i€ja pot ie crrer apparent on the fice of the record. Sadi 
Meat v. Alas Dai, VALI, 13 Ran. 220, affirmed. 
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Revistas. Comet, ny civa. Count sss on os 


Court vir. SUIT FOR UIMOVABLE PROPERTY oe 








MAUNTENI NCE CA’ Costs ped ave ane 





Ries oF tink PaRtizs. InxsulLvency - “ry one 


RUVAWA OWNER ion of laitd—Forinution of stagnant 
—-Over fia: ater Overflow used by neighbouring 
ner for crops—Obstr nclion of water by squatter—Question one 
enseinent-—Squatter canuel create cascment--Righ! against 
Gover niment--Limitalion Act, s, 26 (2), Riparian owners are 
those whose land abuis on, and is part of, the bank ofa river or 
stream, whether tidal or non-tidal, Lyon v. Fish mongers’ Co., 
{ Ap. Cas. 662, referred to. There is no question of riparian 
ownership in case of 2 depression on land where a slagnant pond 
of water is formed and from which rain water overflows cn toa 
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person's Jand who finds it useful forirrigalion of hiscrops. If his 
flow of water is obstructed by a neighbour, the question is one of 
easement. If such neighbour is a squatter and the*jand belongs 
to Government, the squatter cannotimpose a permanent burden 
upon the property, and a prescriptive sight to the enjoyment of 
the overflow of water as against Government can only be 
established by user for a period of 60 years as of right, 
A < 


Maunc Max 2, MaunG Sat Gyr ase oe ose 
RUMOUR OR GOSSIP AS TO ADOPTION, EvipENCE Z i 


Ruzes 4 (A), 4 (B), Cu. VI, Seu. I, Crry of RANGOON Municipal AcT 


ScrUTINY BY COURT. IRREGULARSEARCH ... gz oe 


SEARCHES OF PERSONS—IVitnesses fo scarch uot necessary—Place to be 
searched—Irregularily in search—Validity of proceedings— 
Court's scrutiny—Opinm Act, s. 15—-Code of Criminal Procedure, 
ss, 102, 103, There is no provision in the Code of Criminal 
Procedure relating to searches of persons, except s, 102 (3}, which 
refers to persons in or about a place liable to search. $. 103 of 
the Code deals with places to be searched ; it has no application 
to searches of persons under s. 15 (b) of the Opiam Act, 
Irregularity in the search does not necessarily invalidate the 
proceedings. It affords grounds for scrutiny and if, after careful 
Scrutiny, the Court comes to the conclusion that an excisable 
article was recovered {rom the possession of the accused, then 
the conviction is a sound one. Abdul Hafiz v. Emperor, 27 Cr. 
LJ. 265 ; Emperor v. Dinker, LL.R. 54 Bom, 471; Emperor v. 
Kutru, L1.R. 47 AU. 575; Maung San Myin v, King-Emperor, 
LL.R. 7 Ran. 771; Mi Haukv. King-Emperor, 4 L.B.R. 121 ; 
Mahomed Bashir v. Emperor, 33 Cr.L.J. 943, referred to. It is 
undesirable to call constantly the same persons to witness 





searches, 

AUNG Kim Szun v, THE Kine atte aoe ose 
SEIZURE OF NEGOTIABLE INSTRUMENT, ASTACHMENT ... ere 
SENDING OF COURT RECORD To EXECUTIVE OFFICER a: ae 
SENTENCE, DACoITY WITH MURDER ate re ie 

; ENHANCEMENTOF ... oon one ate 
‘THEFT, ILLEGAL GRATIFICATION au ae 








OF WHIPPING, SUBSTANTIVE SENTENCE. RiULWAyYs ACT 


SPEAKER, HOUSE OF REPRESENTATIVES, POWERS AND AUTHORITY— 
Member's acceplance of conumission in His Majesty's forces— 
Speaker's “ ruling "—Speaker not a Courf—No authority to 
disqualify member or te impose firc—Status of mentber—Court's 
jurisdiction—Specific Relicf Act, s, 42—Compiutation of tinte— 
Expiry of Ordinance at midnight—Sccoud Ordinance next day— 
No intervening gap—General Clauses Act, s. 4 (2)—Pronuigation 
of Ordinance—Publication in Officia$ Gazctte uot essential— 
Speaker reading out Ordinance in Hesesc-—Governor’s fuuclions, 
Weys of exercise of —Issue of Ordinance, uccessily of-—Goversior 
the sole judge—Court not to question necessily or purpose— 
Government of Burma Act, ss. 7, 8 (1) (h), 25 (1) (a), 27 (3), 42— 
instrument of Lustructions, paragraph VIU—Plcadings—Denial 
by necessary implscation—Code of Civit Procedure, 0.8, 7.5. The 
Speaker of the House of Representatives detives his authority and 
powers from the Government of Burma Act. He has no power 
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ie slecide a dispuicd question as to whether a duly elecied and 
ing menther of the House has since become disqualified under 
8.25 (1) (a) of the Act by reason of having accepted a commission 
in Elis Majesty's forecs, an office of profit under the Crown. By 
reason of s. 27 {J} of the Act, the Speaker cannot assume the 
status of a Court an: deprive a member of his salary or inflict 2 
fine on him. The question is one of status which a civil Court 
tias jurisdiction to decide under s.42 of the Specific Relief Act. 
Jn law, a day begins at midnight and ends at midnight ; no 
trotice of the fractions ofa day is taken. Consequently, where 
an Ordinance which saved a member from losing his seat in the 
Legislature ceased to operate on expiry of six weeks from the 
dale of reassembly of the Legislature and a second Ordinance in 
similar terms was promulgated the next day, the latter came into 

tration inmmedialcly upon the expiry of the first Ordinance at 














Witcant by reason of any disqualification. Towilinson v. 
Bullock, 4 Q.B.D, 230, referred to. The promulgation of an 
Ordinance is an cmergency measure ; it depends on the necessity 
for immediate action ; all that is necessary is some. proclamation 
or making known by public declaration, and publication in the 
offigial Gazette is not a sine qua non of promulgation. The 
Speaker is 2 medium of communication from the Governor to the 
House of Representatives and if he in that capacity reads out to 
the members, an Ordinance signed by the Governor affecting 
them, it cannot be said that there was no promulgation of the 
Ordinance. Where the Governor promulgates an Ordinance 
under s, 42 (J, of Ue Act, hie is the sole judge of the circumstances 
necessitating such action, A Court has no jurisdiction to inquire 
as (o the existence of circumstances rendering immediate action 
Necessary or as lo the purpose of the Ordinance. Re Atmrita 
Bazar Palrika, 37 CW.N. 166 ; Bhagat Singh v. King-Empcror, 
LL.R. 12 Lah. 280(P.C), followed. The determinations in a 
cause must be founded upon a case either to be found in the 
pleadings or involved in or consistent with the case thereby made. 
‘There is no denial by necessary implication of a fact alleged in a 
plaint when it is merely contended in the written statement that 
the allegation needs no reply. Eshenchunder Singh v. Shana- 
churn Bhutto, 11 M.I.A, 7, referred to. 











U Lun v. U Curr Hearne Os oo ass 
SPEAKER'S POWERS. STATUS OF MEMBER ata a wa 
SpEciFIC REEF Act, s, 9 re ase wes or 

5 8. 42 ave con an ai 

18.55 os ave dee oe 

SQUATTER, NO RIGHT TO CREATE EASEMENT joa sas 
STATEMENT 48 TO CAUSE OF DEATH. STATEMENT BY DEAD OR 
ABSENT WItxEss. DisTINCTIoN aoa ase ee 


STATEMENT LY A PERSON TO POLICE OFFICER DURING INVESTIGATION— 
Person not an accused at time of inaking statemcnt—Person 
subsequently accused—Admissibility of statement as cvidence— 
Code of Criminal Procedure,s, 162. Statements madc to a police 
officer by an accused person in ihe course of an investigation are 
not admissible in evidence, even when the person making ihem 
was not accused at the time of making the statements. Pakala 
Narayan Swami y.The King-Emperor, 1LR.18 Pat. 234 (PC), 
followed. 5 
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Status oF MEMBER, HOUSE ov REvRE: 














STAY OF CRIMIN YL-VROCLEDINGS aa nee oo 
SUBSTANTIVE OFYENCE, ILLEGAL GRATIFICATION AQYUEMYT 
SUCCESSION Act, ss. 114, 118 ex 

~ $8. 263, 264, 291 
— . 8. 306 





SUCCEssION ‘To BUSIN INCOME-TAX 2a aie 






SUFFICIENT CAUSE FOR DEL Copt oF Civit, PROCEDURE, 

0. 22,R. 9 an zy we ne se 
Suir. Action, JupemEnr. Dreree. ORvEK “ ay 
——, ADJUSTMENT OF ... mee ore 33 oe 
—— ON ADJUSTED DECREE a = ae a8 


SUIT FOR ADMINISTRATION OF ESTATE—Valuatlion for purposes of courl- 
fee and jurisdiction—-Plaintiff entitled to place atty value— 
Additional court-fee for under-estimation—Attempl to defeat 
defendaut’s right of appeal—Unfair advantage by plaintiff— 
High Court or District Court's power to transfer suit—Code of 
Civil Procedure, s. 24: O, VII, 7.1 (1)—Court Fees Act, s.7 (iv) () 
—Suils Valuation Act, s,8. A suit for administration of an estate 
is a suit for accounts and falls under s. 7 (iv) (f) of the Court Fees 
Act. The valuation for the purpose of jurisdiction must be the 
same as the valuation for purpose of court-fee. The plaintiff in 
such 2 suit is entitled to place his own valuc on the relief sought, 
andif inthe eventit turns out thattoo small a-sum has been 
paid in court-fees, provision is made under s. 11 of the Court 
Fees Act for payment of the additional’ Court-fees. Ifa suit has 
been filed by the plaintiff in a particular Court for the purpose 
of defeating some right which would otherwise enure to a 
defendant, or of obtaining some unfair advantage by the misuse 
of legal process, the party aggrieved hasa remedy open to him 
under s. 24 of the Code of Civil Procedure. Umar v. Unintar, 
LL.R. 9 Ran. 165 (FB), followed. Chet yar, AKACTV, v. 
AL P.RS. Chettiar, [1937] Ran. 214 (F.B); Feizullah Khan vy. 
Manladad Khan, 56 1.4, 232; Ma Thin On vy. Ma Newe Himon, 
LL.R, 12 Ran. 512, referred to. 


Maune Ya v. Maune Lu Gyaw ae — - 


Suit, BY BUDDHIST HUSBAND FOR DIVORCE. FORFEITURE OF PROPERTY 
WIFE. DISSOLUTION OF MARRIAGE, RES JUDICATA 





SUIT FoR COMPENSATION. TENANCY ACT, s. 40 59 ee 
Wroncets suizeri.  LImrratiox 








SUIT CONCLUSION OF MORTGAGE 





+ == DECLARATION OF TITLE TO LAND. Covkt-t 
DISMISSED, PLEADER'S AUTHORITY 
ERED Fim 





—— FOR DISSOLUTION OF UNREGIS1 
.—— FOR IMMOVABLE PROPERTY, REVISIoX.  Count-rtt- 





—— FOR POSSESSION. ABORTIVE MORTGAGE se 


SuiT FOR RESTITUTION OF CONJUGAL kmGuTs—Conrl-fee—Neo value but 
fixed fee—Value for purpose of court-fee and value’ for purfosc of 
jurisdiction not the, samce—Plaintiff's valuation for purpose ef 
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LIABILITY we 
PROT HPORY ORDER ON BANK, NEGOTIABLE INSTRUMENT 


PRoGr OF  KEVUTINA PUBAC CEREMONY. SUBSEQUENT 
vonccrey, — PRIV ie 











Ph y, ATTACHMENT, PRouTBLTORY ORDER Pre Re 
PROVERTY JN MONEY, CRIMINAL BREACH OF TRUST one 
PROSECUTION, WETELDRAWAL OF. VALIDITY OF AGREEMENT ne 
PROTECTION OF ASSIGNED. CopE or Civi, PROCEDURE, O. 22, k. 10 
PROTECTION OF OFFICE-HGLDERS. EsECTION To LEGIshATURE on 


Provipgnt Puxn-—Latention of Le gislature—Provision for subscriber’ s 
family -Absence of famity—Enjoyment ou relivement—Leaving 
find to any personas asseciation-—Charitable gift—Burina General 
Clauses Act, &. 2 48)—~Bariuta Contributory Provident Fund 
Kules, t. 5(3). Where a subscriber has a family within the mean- 
ing of the Burma Contributory Provident Fund Roles, he cannot 
Jeave his provident fund to any one outside the family, But if he 
has not 2 fainily, he is cutiticd fo leave bis fund to a charilable 
institution, The intention of the Legislature is that a subscriber 
miy have sow nething on which to live when he retires, if he 
dics before he is able lo enjoy his retirement and if he has no 
family, then -he has something toleave, aud it matlers not 
to whom he Ieaves it. The words “person or persons” in 
rule 5, sub-rul¢ (3) of Le Burma Contributory Provident Fund 
Rules are not-frestricted to an individual or individuals but include 
acompauy or association or body of individuals whether incorpo- 
rated or nol. Rindjey v. Marwari, ULR. 46 Cal, 96%, referred to. 


HANwaY v. RODRIGUEZ... ae 
Putic capacreY or ComPLALNANt. DErAMAaTion 
Puptiic SERVANT, HEAD CLERK OF CONTROLLUR OF Pricys 
Pugslic sERVICE, REMOVAL OF MUNICIPAL COMMITTEE MEMBER 
PUBLICATION OF ORDINANCE in OFFICIAL GAZETYE 
PUNISHMENT OF OPSENCE, WHEN INCURRED... 


QUALIFICATION OF MUNICIPAL COUNCILLORS... oy was 
RACE AND RESIDENCE of ACCUSED, KACHIN Hint TRIBES REGULATION 
RarLways Act, s. 112, proviso—Burma Act XVI of 1939~Travei. 
without tickel—Sentence of whipping, a substantive senténce— 
Inabilily to pay fine to be ascertained firsi—No whipping in lier 


of fire—Su sfension of, sentence of whipping—Cede of Criminal . 
Procedure, ss, 388, 394 ~~ Offence by juvenile under I6—Young ” 


Offenders Act, Ss. CER Taere is no provision for appeal and 
suspension of execution of a sentence cf whipping in Burma Act 
XVIII of 1939 which amends s.112 of the Railways Act. The 
Code of Criminal Procedure does not provide for suspension of 2 
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sentence of whipping in default of payment of fine because such 
a sentence is not contemplated by that Code. Therefore Burma 
Act XVIII of 1939 must be read as enacting only that asubstantive 
senience of whipping may be imposed where the person convicted 
who is under the age of 20 is unable to pay a fine. The inability 
to pay a fine must be ascertained by the Magistrate before 
sentence is passed, and it is illegal to pass a sentence of whipping 
in default of payment of a fine. §.17 of the Young Offenders 
Act must be taken as having been modified by Act XVIII of 1939 
and can no longer affect the punishment to be awarded for 
offences by juveniles under 16 against s. 112 of the Railways Act, 


Tur Kine v MAuNG TIN SHWE mee a 
RaxGoon DEVELOPMENT Trust Act, s. 86 (Z} oe on 
RANGOON INSOLVENCY ACT, ss. 7, PROVISO, 36, 52 (2), 55 ee 
5 EB see se aie ae 
» $8, 38,39, 103A ... se ie 
RAnGoon Municipar CorPoRation. RuLEs. CoNTRACTS aes 


RANGOON SMALL CaUSE CouRT. RECOVERY OF POSSESSION AND 
DistTREss RULES, R. 64 ave ae ae pony 


READINESS AND WILLINGNESS OF ORASA TO HELP FAMILY as 
“* REASONABLE TIME.” APPEAL. LIMITATION isa ee 











RECEIVER, APPOINTMENT OF, APPEAL BY THIRD PARTY on 
RECEIVER, INTENDED APPOINTMENT OF site ass i 
RECEIVER'S CLAIM TO SET ASIDE MORTGAGE, INSOLVENCY. OXUS .., 

, SEIZURE BY. REMEDY ase ace ws 
REDEPOSIT OF WILL WITH REGISTRAR. RELIGIOUS BEQUEST we 
REGISTRATION ACT, S$. 17 {1) (6)... Pa a a 
REGISTRATION ACT, SS, 42, 43, 44, 45, 46 a ve at 
ReeistRation. DwrrnanTaka DEED des oe ave 
REGISTRATION OF FIRM NOT OBLIGATORY Po 32 inh 
REGISTRA1ION oF KirTmma ADoPtions Act (XIV oF 1939) oon 


RELIGIOUS OR CHARITABLE BEQUEST—Conditions necessary to ensure 
validity of bequest—Existence of near relatives—Execution and 
deposit of will of testator with Regisirar of Assurance—Time 
limits—Withdrawal of will by testator, cffect of—Redeposit— 
Procedure on death of testator—Rule against perpeluity— 
Succession Act; ss. 114, 118—Registration Act, ss. $2, 43,44, 45, 46, 
To satisfy the requirements of s. 118 of the Succession Act and to 
ensure that a religious or charitable bequest is not rendered void 
a will containing such a bequest must not only be executed 
twelve months before the death of the testator but also be 
deposited ina sealed cover with the Registrar of assurances as 
required by law, and must remain so Ceporited until the death of 
the testator. Afier the death of the testator, the Registrar must 
open the cover and make a cory of tke will tefore it leaves his 
postession, The testator may af any fiae lefme his death 
withdraw the sealed cover ficm ihe Negisirar, but sich with- 
drawal renders the religious ox charitable TFeyiest made in the 
will void, unless the testator redercsits the san e or another will 
con taining such bequest with the Registrar and the time periods 


PASE. 


234 


268 
694 
615 
724 


592 
665 
213 
300 
747 
355 
309 
410 
204 
410 
204 
219 
494 


GENERAL INDEX. 


jurisdiclit —Delermination of fornim—Bona-fide chvicc—Code of 
Cred Proedare, O.VH, r.I ()—Court-fecs Act, ss.7, 9; Art. 17 (ui), 
Sch. U—Suity Valuation Ad, ss. 8, 9. A suit for restilution of 
vonjngal vights is one in which the value of the subject-matter in 
dmpule cannot be estimated, satisfactorily in terms of money ; 
vonsequently itis sit which may be brought upon payment of 
the fixed ice of ten rupees mentioned in Art, 17 (vi}, Sch. H, of the 
Covtlices Avi. Tnesuch a srit the valee as determinable for the 
volnputiliet of courtfee and the value for the purpose of 
imisdiclion aie not necessarily fhe same. For the purpose of 
lamin bis plaint, the plaintiff must, so far as the case admits, 
invest therein 2 statement of the value of the subject-matter of 
the uit for the purpose of jurisdiction, which valuation determines 
tue featin (a suit for restitution of conjugal rights the plaintiff 
naty, fw the purpose of jurisdiction, put any value he likes on the 
relicl s wud thas determine the Court in which the suit is to 
he fustiluts, provided that the valuation is made bona fide and 
nol fu order te effect an improper purpose. Aisha v. Faiyaz 
Husain, U1.R. 33 AML 767; Aklonannessa Bibi vy. Mohamed 
Hatem UA MW, 35 Cal. 849; Golamt Rahman v.Fativta Bibi, LLR. 
WA Cal 2622 fas Mohamed vy. Mashar Bibi, ULE. 34 Cat. 352; 
Fasverta s Cthobr, UL de. 3 shinai v. Babaji, 
tty We, & fons $0y A Shwe Pan, 2 VBR. 
$40 ty Ate Sajitunisse Bin, VL. 18 Cal. 378 5 
Pothh €Chinidre Qa y, Chase, WLR. 37 Cal. 860; Zar Husain 
Wha s dbs sheet Fi, FAR 28 AU, S15, discussed. 
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‘lreunfcar pErecr, ADJUSTED DECREE. APPELLATE Coon? 
‘Ter epiexk MESSAGE, First INFORMATION REPORT ... = 


‘Texaney Act (X oF 1939), s. 40—Possession of land—Revente 
Offic weler—Eviction of one tenant ai iustance of another 
terant—Cullivation expenses of the evicted tenani—Suil for cou- 
tensalion~Cizviit Courts jurisdiction. The provisions of the 
‘Tenancy Act do not bar the jurisdiction of a civil Court from 
cuteriaining a seit by a tenani who has been ousted from posses- 
sion of Jand under the order of a revenue officer, against another 
tenant claiming the same land and at whose instance he was 
ousted, for ,compensation for the cultivation expenses he had 
iucurred in respect of the land prior ‘+ his eviction. 
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PAGE 
THEFT AND ILLEGAL GRATIFICATION—Double couviction of the 
offendcr—Sentence for both offences—Penal Code, ss. 215, 379. 
There is nothing illegal in the double conviction of the actual 
thief of moveable property who also takes an illegal gratification 
for its return tothe owner, but itis only in exceptional cases 
thata more severe sentence should be passcd for both offences 
than would have been inflicted for the theft alone. The wording 
of s. 215 of the Penal Code makes itapply in the majority of 
“eases to offenders other than the actual thief, but thief may 
offer to restore the stolen property for a gratification and thereby 
render himself liable under that section. Emperor v, Mukhtara, 
LLR, 46 All. 915 ; The King v. Maung Hla Pe, [1941] Ran. 395 ; 
King-Emteror v. Nyan U, 2 U.B.R. 43; Queen v. John King. 
Cox C-C., Vol. 1, 36; Quccn-Empress v. Tun Byu, (1893-1900) 
PJ. 226, referred to. Kishan Singh v. King-Emperor, LL.R.50 
All. 722 (P.C.), distinguished. Qucen-Einpress v. Muhammad Ali, 
LL.R. 23 Al. 81; Twet Pe v. King-Emperor, 4 L.B.R. 199, 
dissented from, 
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Vor NG OfPeNoEns AGH—Age when first brought to Court—Ilnguiry 

as be at —Abedical evidcrce and report—Juveniles uader 16— 
Youny Offenders Act, ss. 4,14. The finding by the Court as to the 
(lender is the age of such person when he is first 
the Court, and not the age at the date of sentence 
ut cunyiction. The exquiry as fo age must, usually at all events. 
mehute a medical cxaminationeand the doctor will testify to what 
appears tu his tobe the age of the accused at the time he examines 
hun, Such inquiry and finding must necessarily be made at the 
very commencement of the proceedings in the case of juveniles 
under 10 becat se of the provisions of s. 4 of the Young Offenders 
Act, King-Empcror v, Alt Hiwe, UL.R. 14 Ran. 119; Kiag- 
Emperat v. Nga Bala, LR, 14 Ran. 327 ; King-Emperon v. Shwe 
Bow, 1A. 12 Ran. 349, mentioned. 
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